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ISAAC CHRISTOPHER LUBOGO

DEDICATION

1o the Lord Who Breathes Life and Spirit on Me ... Be My Guide Ob Lord of
The Entire Universe.

“...Daniel was preferred above the presidents and princes, because an excellent spirit was in him, and the
king thought to set him over the whole realm”

Daniel chapter six verse three
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Vox Populi, Vox Dei (Latin, 'the voice of the people
is the voice of God’)

SALUS POPULI SUPREMA LEX ESTO (LATIN: "THE HEALTH (WELFARE,
GOOD, SALVATION, FELICITY) OF THE PEOPLE SHOULD BE THE
SUPREME LAW", "LET THE GOOD (OR SAFETY) OF THE PEOPLE BE
THE SUPREME (OR HIGHEST) LAW", OR "THE WELFARE OF THE
PEOPLE SHALL BE THE SUPREME LAW") IS A MAXIM OR PRINCIPLE
FOUND IN CICERQO'S DE LEGIBUS (BOOK Ill, PART IIl, SUB. VIII).



https://en.wikipedia.org/wiki/Latin_language
https://en.wikipedia.org/wiki/Cicero
https://en.wikipedia.org/wiki/De_Legibus
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PRETRIAL PROCEEDINGS

INTERVIEWING OF POTENTIAL CLIENTS

Having received a brief of the client’s case, and identified legal issues. You should develop a Checklist
to enable you pick necessary legal information you would need to advise the client and also in case
of court action, sufficient information to support the action and also the mode of Commencement.

In developing one you can be guided by the Substantive legislation on the matter, case law and even
the Civil Procedure Rule forexample

CHECK LIST

No Standard template
Make sure it covers the details of the workshop question
There and general things in the personal details

0.7.r.1is also a guiding factor

FORMALIZING INSTRUCTIONS

The formalization of instructions is the reducing agreement stipulating that the named client has
issued the advocate with instructions in a given matter and the forms of remuneration agreed upon
by the client and the advocate in the agreement. Sometimes it is referred to as a letter of engagement.
Regulation 2(1) of the Advocates (professional conduct) Regulations bars an Advocate from acting
for any person unless he/she has received instructions from the said person. In the case of OKODOI



GEORGE & ANOR V. OKELLO OPAIRE, HMCA NO. 0143 of 2016, court held that the
onus is on the Advocate to take steps to make it known to all. The SC in KABALE HOUSING
ESTATES TENANTS ASSOCIATION V KABALE MEM L.C CA.15 OF 2013

INTERVENTION AS COUNSEL IN AN EXISTING SUIT.

Regulation 2(1) of the advocates (professional conduct) regulations provides that no advocate shall
act for any person unless he or she has received instruction from that person or his or her duty
authorized agent.

Justice Kawesa in the case of OKODOI GEORGE AND ANOR V OKELLO OPAIRE SAM,
HCT-04-CV-MA-0143 OF 2016 held that the practical meaning of the aforementioned provision
is that the onus is on the advocate so instructed to take steps to make it known to all concerned that
he/she has been duty instructed. The prudent advocate, in practice takes out a notice of instruction
informing the court and the opposite counsel of such instructions. The court further held that
where, there is a change in instructions, again the prudent advocate files a “notice of change of
advocates.” all this is aimed at avoiding a scenario where the advocates instructions end up being

challenged.

PROCEDURE.

1) Inquire from advocate why client wants to change advocate and for any other relevant
information.

2) Draft an engagement letter.
3) Draft and file a notice of change advocate in court and serve it on the former advocate.

4) Draft a notice of instructions.
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THE REPUBLIC OF UGANDA.
IN THE HIGH COURT OF UGANDA AT MBARARA

CIVIL SUIT NO. 233 Of 2022

PERFECT MUTORAWE PLANTIFF
VERSUS
KAKYE ELIFAZ DEFENDANT
THE REGISTRAR MBARARA
HIGH COURT CIRCUIT
Your worship,

NOTICE OF CHANGE OF ADVOCATE

Take notice that M/S Sui Generis and co advocates, 1% Floor Bukandula Towers PLOT 36
KAMPALA ROAD, P.O BOX 125 KAMPALA has been duly instructed by the defendant in the

above civil suit to take over the conduct and defense of the same to its logical conclusion behalf of

the defendant.

All correspondences and or service of court process on the defendant in regard to the above matter
should be effected on us at the above address.

SIGN to be served on;
KABUNGO JONATHAN
1) Former advocates

2) Plaintiff’s advocates



PARTIES TO A SUIT

Order 1 of the Civil Procedure Rules SI 71-1 (hereinafter referred to as the CPR) provides
generally for parties to suits. Order 1 rule 1of the Civil Procedure Rules SI 71-1 provides that
all persons may be joined in one suit as plaintiffs in whom any right to right to relief in respect of or
arising out of the same transaction or series of acts or transactions is alleged to exist, whether jointly,
severally or in the alternative, where, if those persons brought separate suits, any common question
of law or fact would arise.

In the same vein, Order 1 rule 3 of the Civil Procedure Rules SI 71-1 provides that all persons
may be joined in one suit as defendants against whom any right to right to relief in respect of or
arising out of the same transaction or series of acts or transactions is alleged to exist, whether jointly,
severally or in the alternative, where, if separate suits were brought against those persons, any
common question of law or fact would arise.

This part of the study, with due respect to the above, in strict sense tends to show how parties like
minors, numerous persons, companies, clubs, inter alia deal with suits (thus sue or be sued), with
particular regard to pleadings. The discussion below, therefore, is an attempt to look at the different

parties as enunciated below.
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SUITS BY OR AGAINST CORPORATIONS.

This is provided for in Order 29 of the Civil Procedure Rule. Rule 1 provides that in a suit by
or against a corporation, any pleading may be signed on behalf of the corporation by the secretary or
by any director or other principal officer of the corporation who is able to depose to the facts of the

case.
Forum

The forum is the High Court, since the CPR applies to the High Court by virtue of section 1 of the
Civil Procedure Act.

Procedure

This depend on the facts of each case; it is thus not imperative to limit oneself to a given procedure;
however, without prejudice to the foregoing, it can be by ordinary plaint, under Order 4, Specially
Endorsed Plaint in summary procedure under Order 36, Miscellaneous applications and
Miscellaneous Cause under various orders, or even originating summons, where the company falls
within the ambit of Order 37 of the Civil Procedure Rules.

Documents
e Can include any of the following:
e DPlaint,
e Written statement of Defense.
e Specially endorsed plaint accompanied by an affidavit
e Notice of Motion supported by affidavit,
e Chamber summons supported by affidavit,

e Originating Summons.

SUITS BY OR AGAINST FIRMS OR PERSONS CARRYING
ON BUSINESS IN NAMES OTHER THAN THEIR OWN.

This is provided for in Order 30 of the Civil Procedure Rules. Rule 1 provides that any two or
more persons claiming or being liable as partners and carrying on business in Uganda may sue or be
sued in the name of the firm, if any of which those persons were partners at the time of the accruing
of the cause of action, and any party to a suit may in such case apply to the court for a statement of
the names and addresses of the persons who were, at the time of the accruing of the cause of action,
partners in the firm, to be furnished and verified in such manner as the court may direct. Itis a
cardinal rule law that where the suit is instituted by partners in the name of the firm, the plaintifts



or their advocates shall, on demand in writing by or on behalf of any defendant, immediately declare
in writing the names and places of the residence of all persons constituting the firm on whose behalf
the suit is instituted.! Failure to comply with this provision may upon application result into a stay
of the proceedings on such terms as court deems fit.> This application is by summons in chambers
under Order 30 rule 11.

It must be noted that the default mode of instituting the pleadings is by ordinary plaint under Order
4 Rule 1. if the suit being brought is for dissolution of the partnership (if it is still subsisting), or for
the purpose of taking the accounts and winding up of the partnership, the then the suit is brought
by way of originating summons under Order 37 rule 5 of the Civil Procedure Rule. For forum,
procedure and documents, refer to corporations above.

SUITS BY OR AGAINST TRUSTEES, EXECUTORS AND
ADMINISTRATORS.

This is provided for in Order 31 of the Civil Procedure Rules. Rule 1 provides that in all suits
concerning property vested in trustees, executors or administrators, where the contention if between
the persons beneficially interested in the property and a third person, the trustee executor or
administrator shall represent the persons so interested, and it shall not ordinarily be necessary to
make them parties to the suit; but the court may if it thinks fit, order them or any of them to be made
parties to the suit.

Where an individual wish to apply to court to add any other persons, not being trustees, executors
or administrators; he or she may apply by chamber summons on the strength of order 31rule 4; the
chamber summons is supported by an affidavit; wherein the applicant adduces facts as to why the
individuals he wishes to be made parties should be added as parties to the suit. It should be noted
turther that trustees, executors or administrators, or any other person claiming relief sought as a
creditor, devisee, legatee, heir or legal representative may take out originating summons to determine
questions dealing with rights or interests of the person claiming to be a creditor, devisee, legatee, heir,
ascertainment of any class of creditors, devisees, legatees, heirs, inter alia’. Thus, this would mean
institution of the suit by way of originating summons instead of the normal way by use of plaint.

For forum, procedure and documents, refers to corporations above.

' Order 30 r2(1) CPR
2 Order 30 r2(2) CPR
> Order 37rl
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SUITS BY OR AGAINST MINORS AND PERSONS OF
UNSOUND MIND.

This is provided for in Order 32 of the Civil Procedure Rules. Rule 1(1) provides that every suit
by a minor shall be instituted in his or her name by a person who in the suit shall be called the next
friend of the minor. This is qualified by sub rule (2) of Rule 1 if the person suing as next friend of
the infant, is an advocate. Thus, before the name of any such person is used as next friend of any
infant, where the suit is instituted by an advocate, that person shall sign a written authority to the
advocate for that purpose, and the authority shall be represented together with the plaint and shall
be filed on record.

It must be noted that the plaint will be taken off the file if the suit is brought without the next friend,
upon application by the defendant. Notice of this application is given to the person, and court shall
make an order as it deems fit.

This application is by way of notice of motion under Order 32 rulel6; unless it is otherwise

provided for.

Where the defendant is a minor, rule 3, sub rule 1 provides that the court on being satisfied of his
or her minority, shall appoint a proper person to be guardian ad litem of the minor. An order for
the appointment of a guardian ad litem may be obtained upon application in the name of the and
on behalf of the minor or by the Plaintiff under Order 32 rule 3(2) and rule (16). Capability to
act as next friend or guardian is conversed in Order 32 rule 4(1); thus, one should be of sound mind
and should have attained majority age.

In relation to persons of unsound mind, Order 32 rule 15 provides rules 1-14 of the same order
will apply to persons of unsound mind.

Forum

The forum is the High Court, since the Civil Procedure Rule applies to the High Court by virtue of
section 1 of the Civil Procedure Act. It is better to use the High Court because it has unlimited
original jurisdiction in all matters and such appellate and other jurisdictions as may be conferred by
the constitution 1995.

Procedure

This depend on the facts of each case; and as noted earlier, it is thus not imperative to limit oneself
to a given procedure; however, without prejudice to the foregoing, it can be by ordinary plaint, under
Order 4, Specially Endorsed Plaint in summary procedure under Order 36, Miscellaneous
applications and Miscellaneous Cause under various orders inter alia.

Documents
Can include any of the following:

e Plaint,



e  Written statement of Defence
e Specially endorsed plaint accompanied by an affidavit
e Notice of Motion supported by affidavit,

e Chamber summons supported by affidavit,

SUITS BY PAUPERS

This is referred to as suits instituted in forma pauperis. Order 33 rule 1(1) provides that any suit
may be instituted by a pauper. Sub rule 2 defines a pauper to mean a person not possessed of
sufficient means to enable him or her pay the fee prescribed by law for the plaint in the suit.

Rule 2 provides that every application for permission to sue as a pauper shall contain the particulars
required in regard to plaints in suits, together with a statement that the pauper is unable to pay his
or her fees, prescribed in the suit.

Rule 8 provides that where the application is admitted, it shall be deemed the plaint in the suit and
the suit shall proceed in all other aspects as a suit in the ordinary manner except that the plaintiff
shall not be liable to pay any court fee. It must be noted further that where the pauper succeeds,
court shall calculate the amount of court fees which would have been paid by the plaintift if he was
not permitted to sue as a pauper; and the amount shall be recoverable by the court from any party
ordered by the decree to pay it, and shall be a first charge on the subject matter of the suit.

IN SAILKUPA CO-OP SOCIETY VS JAHANGIR (1957) 9 DLR 412 it was held that an

application for leave to sue as a pauper must disclose all assets; want of bonafides will entail rejection.

MULINDWA GEORGE WILLIAM VS KISUBIKA JOSEPH, CIVIL APPLICATION 28
OF 2014 where court relying on other cases such as ALEX MABUBU AND
HANNEILEDUUEHAGE (NAMIBIA SUPREME COURT) AND MILLY MASEMBE VS
SUGAR CORPORATION stated;

i.  That the prayer sought herein is not of a simple nature, for it calls for the exercise of the
courts discretion which discretion is premised to be based on some reasonable basis in fact
and in law to warrant the making of the order.

ii. ~ That not any person is to apply to proceed in a suit as a pauper, only the poor are allowed.
However, given the equality guaranteed by the constitution, a balance must be struck
between the interests of the poor indigent and the interest of those who seck a just and fair
adjudication of their disputes.

iii. ~ That the onus lies squarely on the applicant to candidly and in extreme openness reveal all
about his status to the court. Failure to disclose in its strictest sense would lead to the
dismissal of the application.

iv.  And finally the burden of proof that one is entitled to sue as a pauper is extremely high
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Procedure

Application for permission to institute a suit as a pauper by way of motion on notice under Order
52 rule 1 of the Civil Procedure Rules; and Order 33 rule 16.

Major Documents
e Notice of Motion supported by an affidavit.
e Statement that the applicant is a pauper.
Forum

The forum is the High Court, since the Civil Proceudre Rules applies to the High Court by virtue
of section 1 of the Civil Procedure Act. It is better to use the High Court because it has unlimited
original jurisdiction in all matters and such appellate and other jurisdictions as may be conferred by
the constitution 1995.

REPRESENTATIVE SUITS.

Order 1 rule 8(1) of the Civil Procedure Rules provides that where there are numerous persons
having the same interest in one suit, one or more of such persons may, with the permission of the
court, sue or be sued, or may defend in such suit, on behalf of or for the benefit of all persons so
interested. The cardinal points to note about this provision are that;

1) The persons must be numerous. Numerous is defined in the Oxford Advanced Learner’s
Dictionary to mean a large number of people or things.

2) Secondly, there must be a common interest in the same suit.

3) One or few selected representatives have to apply to court for leave to be granted for them
to institute the representative suit

The applications for leave is by summons in chamber. See TAREMWA KAMISHANI
THOMAS V THE A. G. MISCELLANEOUS CAUSE 38 OF 20121t is prudent to attain true

national IDs of each on the written consent as endorsee.

Amendment requires that you file the application with a consent from the parties to be represented

and the intended /proposed plaint.

4) Upon application, the applicant should issue out notice disclosing the nature of the suit as
well as the reliefs claimed so that the interested parties can go on record in the fast either to
support the claim or to defend against it.

IBRAHIM BUWEMBO, EMMANUEL SSERUNJOGI AND ZUBAIRI MUWANIKA 4
AND ON BEHALF OF 800 OTHERS V UTODA LTD HCCS NO.664 OF 2003 court held
that notice must be issued by way of public advertisement to all persons so represented unless
personal service is possible.



Editorial Note

Representative suits ought not to be confused with suits under Order 1 rule 12. Order 1 rule
12(1), provides that where there are more plaintiffs than one, any of them may be instituted by any
one or more of them may be authorized by any one of them to appear, plead or act for that other in
any proceeding, and in like manner, where of them the suit is already instituted

a) Administrators & executors
These can sue & be sued on behalf or representing the state of the deceased

An administrator cannot commence a suit or defend suit on behalf of the estate of deceased without
letters of administration

FINNEGAN V CEMENTATION CO. (1953) 1 QB 68, court held that any proceedings take
by an administrator before grant of the letters of admin are a nullity

Where a litigant is suing in a representative capacity Order 7 rule 4 requires that he/she pleads that
he he/she possess letters of administration.

Where a party dies intestate & administration of his estate is granted an ex parte application may be
made to the court or judge to have the administrator joined as a party. (Order24 rule 5)

b) Trustees

These can sue or be sued in a representative capacity in respect of the trust property. If they are more
than one, they all should be named a trustee under an express instrument or under the law of agency
bailment or trusts by a statute. (Public trustees Act Cap.16, trustees Act cap 164)

¢) Unincorporated Associations.
d) Clubs

A representative action may be taken by or against the member of an unincorporated association.
However, it must be shown that the members are numerous involved in the action, that they have a
common interest and that they will all represented enjoy some relief by the success of the suit albeit
in different portions, the relief must be in a nature beneficial to all members of the class.

e) Partnerships

Partnerships may sue or be sued in the firm’s name or alternatively in the names of the individual
partners. Order30 rule 1 Its good practice where the partner’s names are used to add trading as.

Government schools: for primary schools it’s the management committee & for secondary schools
it’s the board of governors

Universities: universities Section 23 of Univerty and Other Tertiary Institutions Act
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Procedure

The numerous people attend meetings, where they resolve to have representatives for them in the
intended suit and this should be deduced to writing showing the resolution and the appointment of
the representatives. All the people must append their signatures.

An application by way of summons in chambers supported by an affidavit; under Order 1 rule
22(1). The application is by the representatives.

If the application is granted, then the suit is instituted by way of plaint; by the representatives on
behalf of the other numerous persons.

Documents
1. Minutes of meetings resolving to appoint representatives.
2. Chamber summons supported by an affidavit.
3. Plaint, upon grant of leave to institute a representative suit.
Forum

The forum is the High Court, since the Civil Procedure Rules applies to the High Court by virtue
of section 1 of the Civil Procedure Act. It is better to use the High Court because it has unlimited
original jurisdiction in all matters and such appellate and other jurisdictions as may be conferred by
the constitution 1995.

SUITS AGAINST GOVERNMENT

This is governed by the Government Proceedings Act Cap 77 section 10 of the Act provides that
all suits where the Government is involved, suits are instituted by or against the Attorney General.
This is further qualified by Section 2 of the Civil Procedure (Miscellaneous Provisions) Act
Cap 72 which provides that no suit shall lie against Government, a local authority or Scheduled
corporation until the expiration of 45 days after a written notice has been delivered to or left at the
office of the person specified in the first schedule to the Act.

procedure
Write a statutory notice of intention to sue (of 45 days) to the Attorney General.
Institute the suit by plaint or otherwise.
Basic Documents
e Statutory notice of intention to sue

e Plaint (if it is the mode envisaged by the Plaintiff)



Forum

The forum is the High Court, since the CPR applies to the High Court by virtue of Section 1 of
the Civil Procedure Act. It is better to use the High Court because it has unlimited original
jurisdiction in all matters and such appellate and other jurisdictions as may be conferred by the
constitution 1995.

LOCAL GOVERNMENT

According to Section 6 of the local government Act, these are body corporates with perpetual
succession & can sue or be sued in their capacity notice is duly delivered & tendered to the
dependents or his lawyer, they shall be required to endorse it. This is mandatory and non-compliance
means that service has not been affected.

LEGAL REPRESENTATIVES.

Order 3 of the Civil Proccedure Rules provides for recognized agents and advocates. Rule 1
provides that any application to or appearance or act in any court required or authorized by the law
to be made or done by a party in such court may, except otherwise expressly provided for by any law
for the time being in force, be made or done by the party in person, or by his or her recognized agent,
or by an advocate duly appointed to act on his behalf; except that any such appearance shall, if the
court so directs, be made by the party in question. Other recognized agents are conversed in Rule 2
and they include; persons holding powers of attorney authorizing them to make such appearance
and application and do such acts on behalf of parties; and persons carrying on business for and in
the names of parties not resident within the local limits of the jurisdiction of the court within which
limits the appearance, application or act is made or done, in matters connected with such trade or
business only, where no other agent is expressly authorized to make and do such appearances,
applications and acts.

THIRD PARTY PROCEEDINGS

A 3 party proceeding is an action involving the plaintiffs claim taken by the defendant for
contribution or indemnity against a 3 person or a co-defendant as a 3" party. (0.1,14)

InSANGO BAY ESTATES LTD & OTHERS VS DRESDNER BANK [1971] EA court held
that the object of 3™ party proceedings is to present a multiplicity of suits.

They are only applicable where the defendant claims to be entitled to contribution or indemnity
against a 3" party.
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For third party to be joined, the subject matter between the 3 party and the defendant must be the

same as the subject matter between the plaintiff and the defendant and the original cause of action
must be the same. NEW OCEAN TRANSPORTERS CO LTD AND M/S SOFITRA LTD.
HCT-00-CC-0523- 2006.

RIGHT TO INDEMNITY

It exists where the relationship between the parties is such that in law and in equality, there is an
obligation upon one party to indemnify the other.

Right may also arise from contrast where its either expressly or impliedly stated.* 3 party proceeding
must be founded on the same cause of action as between the plaintiff and defendant.

In TRANSAMI (U) LTD V TRANS OCEAN(U) LTD (1994), KALR 175

The plaintift /defendant aim was founded on trespass while the claim court held that it is settled that
in 3" party proceedings for indemnity to claimed, the cause of action as between the defendant and
plaintiff must be the same as between defendant and 3™ party.

Application is by chamber summons heard ex parte upon which upon grant, the 3" party is served
with a 3" party notice and a copy of the pleadings.

NBS TELEVISION LTD V UGANDA BROADCASTING CORPORATION
(MISCELLANEOUS APPLICATION 421 OF 2012) [2012]; 3* party must not be already a
party to the suit.

Cause of action should be the same.

JOINDER OF PARTIES

Two or more parties may be joined to a suit as defendant or plaintiff. The following grounds govern
joinder of parties: -

1. Relief in respect of the same or series of transactions

Order 1 rules 1 & BARCLAYS BANK DCO VS C. D PATEL AND OTHERS [1959] 1 EA
214 (HCU)

2. common question of fact or law would arise
Order 1 rule 1 joinder of plaintiffs Order 1 rule 3 defendants
3. leave of court obtained

4. joint claimants

4D.S.S Motors Ltd v Afri-tours and travel Ltd. HCT.CO-CC-0012-2003.



S. joint and several liabilities: where parties are jointly & severally liable for the relief sought

6. person’s presence necessary to enable court effectively adjudicate upon the issues or is
required by a statute

7. doubt against whom relief is sought Order 1 rule 7 where a person is in doubt as to person
against whom a plaintiff is entitled to relief notice is duly delivered to the defendant or his
lawyer, they shall be required to endorse it. This is mandatory and non-compliance means
that service has not been effected.

Gokaldas Laximidas Tanna v. Store Rose Muyinza, H.C.C.S No. 7076 of 1987 [1990 - 1991]
KALR 21.) The purpose of joinder of parties is therefore to avoid multiplicity of suits. Under
Section 33 of the Judicature Act (Cap. 13) court has powers to grant remedies so that as far as
possible all matters in controversy between the parties are completely and finally determined and all
multiplicities of legal proceedings concerning any of the matters avoided.

IN DEPARTED ASIANS PROPERTY CUSTODIAN BOARD V. JAFFER BROTHERS
LTD [1999] L.LE.A 55 Court observed that for a party to be joined on ground that his presence is
necessary for the effective and complete settlement of all questions involved in the suit, it is necessary
to show either that the orders sought would legally affect the interest of that person and that it is
desirable to have that person joined to avoid multiplicity of suits, or that the defendant could not
effectually set up a desired defence unless that person was joined or an order made that would bind
that other person.

RULES OF COURT FOR JOINDER OF PARTIES
1) Interest of co-plaintiff
A co-plaintiff need not be interested in every course of action or in the relief claimed in a proceeding.
2) Non-joinder or misjoinder of a party

No proceeding shall be defeated by reason of the misjoinder or misjoinder of a party. (Order 1 rule
9)

3) Joinder cause delay
Where the joinder of parties may complicate or delay a trial or hearing the court: -
a) Order separate trial or hearing

b) Make such order as a just (Order 1 rule 2)
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4) Right of court to join a party.
The court an any time, an application or its own motion may order
- Any necessary or improper party cease to be party.

- Any person, who is necessary to ensure that all matters may be effectively adjudicated upon
in a proceeding to be added as a party. Order 1 rule 10(2)

- Any successor of a deceased or bankruptcy party or a corporate party that has been round
up or dissolved and its interest has not abated, to be made a party when interest has not
abated or when the interest or liability is assigned or transferred or devolved.

5) Right of court to grant leave

The court at any stage of a proceeding may grant leave to add, delete a party upon such terms as the
court may order.

PONJO V TORO AFRICAN BUS CO. (1980) HCB 57; non-existing parties cannot be party

to a suit.

NAJENO V SEMWANGA (1974) EA 332; an order for substituting a party after the limitation
period is improper.

PRE-TRIAL JUDGEMENT REMEDIES

TEMPORARY INJUNCTIONS AND INTER OCCUPANCY (ORDER 41 CPR)

An injunction is an order of the court directing a party to the proceeding to refrain from doing a
specified act. It is usually granted in cases where a monetary compensation will afford no adequate
remedy to the injured party.

An Interlocutory Injunction is an injunction that is limited so as to apply only until or final
determination by the court with the rights of the parties and accordingly it invests in a form that
requires what in the absence is a subsequent order to the centrally it should continue up to but not
beyond a final hearing with the proceedings.

An interlocutory injunction is determined from a pending suit and likewise these must be a course
action to sustain the suit from which the application will be delivered.

The above position was retreated in this case; SUGAR CORPORATION OF UGANDA LTD
V MOHAMMED TIJANI H.CCS NO.39 / 1993.

Accordingly, order 41 rule 2 Civil Procedure Rules provides that

a) Thatany property in dispute in a suit is in danger to being wasted, damaged or alienated by
any party to the suit, or wrongfully sold in execution to decree or



b) That the defendant threatens or intends to remove or dispose with his or her property with
a view to defraud his or her creditors, the court may by order grant a temporary injunction
to restrain such act, or make sure other order for the purpose of staying and preventing the
working, damaging alienation sale removal or disposition of the property as a court that fit
until the disposal is the suit or until further orders”

It is imperative to note that appending suit must be before the same court as it was noted in the case
of MWAINE NYAKANA AND COMPANY ADVOCATES VS DEPARTED ASIANSS.

The application for the interlocutory relief is not itself a cause of action as the right to the
interlocutory relief is also not a cause of action itself.

Lord Diplock noted in the case of SISKINA THE (CARGO OWNERS) V DOSTOS
CAMPANIA NAVIERA CA (1979) AC 210 that a right to obtain an interlocutory injunction
is not a cause of action against the defendant arising out an invasion, actual or threatened by him or
her of legal or equitable right with the plaintiff for the enforcement to which the defendants in
amendable to the jurisdiction to the court.

After core the injunctive relief is recognition that monetary damages cannot solve problems.

An injunction may be permanent or it may be temporary. A temporary or an interlocutory
injunction is a provisional remedy granted to restrain activity on a temporary basis until the court
can make a final decision after trial. It is usually necessary to prove the high likelihood of success
upon the merits with one’s case and a likelihood of irreparable harm in the absence of a preliminary
injunction before such as injunction may be granted otherwise a party may be having to wait for trial
to obtain a permanent injunction.

The right to obtain an interlocutory injunction is merely auxiliary and incidental to that the existing
course of action. Therefore, the right to an interlocutory injunction cannot exist in isolation but is
always incidental and dependent on the enforcement of a substantive right which normally takes the
shape of a cause of action.

In a case of JAMES MUSISI SENTAABA V RUTH KALYESUBULA HCMA 329 OF 2001
Justice Lugayizi pointed out that:

Be that as it may, it is now well settled law that before an applicant may be granted a temporary in
junction, he has to prove the following thing.

1. That a purpose with the temporary injunction is to preserve the status quo until the
head suit is finally determined (see NOOR MOHAMMED JANMCHAMED V
CASSAND; VIR]JX (1953) 20 EACA 80).

5(1987) HCB 91
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2. That is applicant has a prima facie case, which has the head possibility as cross (see
CEILLA V CASSMNAN BROWNCO. LTD®.

3. Thatis the temporary injunction is not granted, the applicant would suffer irreparable
injury, which damages cannot atonic (ss¢e NOAR MOHAMMED JANNOHAMED
V KASSAMI VIV]] (supra).

4. If court remains in doubt after considering the above three requirements of the law, it
would decide the application on the balance of convenience (E.A INDUSTRIES V.
TROFFORDS (1972) E.A. 420) (KIYIMBA KAGGWA V. KATTENDE)

An injunction will normally be granted to restrain the plaintiff at rights. When deciding as to
whether or not to grant an application for an interlocutory injunction, the leading decision is the
carco. AMERICAN CYROMIDE C. LTD V ETHICON LTD (1975) AC 396, which

stipulates that a court should as a general rule have regard only to a following criteria.

a) Isthere aserious issue to be tried?
b) Are damages an adequate remedy?
c) Where does a balance the convenience lie?

d) Are these any special factors?

It should be noted however that this criterion shall be lead in the context with the principle that the
discretion with the court should not be retired by laying down any rules which would have the effect
is limiting the flexibility is a remedy.

Justice Odoki as he then was, noted in the case of KIYIMBA KAGGWA VS HAJIN. KATENDE
[1985] HCB 43. 7 that the granting of a temporary injunction is an exercise of judicial discretion
and the purpose of granting it is to preserve matters in status quo until a question to be investigated
in a suit s finally dispersedly court further noted conditions for the grant of interlocutory injunction
as being first and foremost that the applicant must show a prima facie case is a probability with
success.

Secondly such injunction will not normally be granted unless applicant might otherwise suffer
irreparable injury which would not adequately be untested or atoned for by a ward of damages.

§(1973) EA 358.

7 (1985) HCB 43



Thirdly if the court is in doubt, it will decide an application on the balance to convenience.® The
applicant must show that he or she has prima — facie case in the pending suit which a probability of
success in that pending case.

However, the west term prima facie is contentious and confusing since a grant of a temporary
injunction involves the exercise the judicial discretion. It is possible at the interlocutory state for the
court to know prospects of success of either party and it would only be embarrassing to the court to
ultimately try to case with a pre-conserved mind.

However, the courts have preferred give the term “serious issue to be tried.” This seems a straight
forward yard stick in determination such a case to allow the applicant to benefit from an

interlocutory injunction.

Justice Byamugisha, as she then was, noted in DENIAL MUKWAAYA V. ADMIN GENERAL’
that the applicant has to satisfy court that there is a serious question to be investigated and that he
has a reasonable chance of succeeding in the main suit.

It is open to court to decide that there is a serious question to be investigated and that he has a
reasonable chance of succeeding in the main suit.

It is open to court to decide that there is a serious question to be tried if a material available at the
interlocutory hearing fails to disclose that the plaintiff has any prospect the succeeding in his or her
action for a permanent injunction at the trial. Therefore, a serious question to be tried can only a rise
if there is evidential backing it.

The court at this stage should not try to resolve conflict is evidence of affidavits as to be the facts
from which the claims of either party may ultimately depend, neither should it decide, default
difficult questions is low which call 4 detailed arguments and mutual consideration.

There are matter that have to be dealt with at the trial.

According to Halsbury’s laws the England 4™edn Vo. 24 para 855 it is stated that “855. Serious
questions to be tried. On an application for an interlocutory injunction the court must be satisfied
shall there are serious questions to be tried. The material available to court at the hearing of the
application must disclose that the plaintiff how real prospects for succeeding in the claim for a
permanent injunction at the trial”.

Read further: NAPRO INDUSTRIES LTD V FIVE-STAR INDUSTRIES LIMITED AND
ANOTHER. HEMA NO. 773 OF 20046 comm.

Lord Diplock in the American Synamid case stated that.

“My lords, when an application for an interlocutory injunction to restrain a dependent from doing
acts alleged to be in violation with plaintiff legal right is made upon contested facts, decision whether

pinot to grant on interlocutory injunction has to be taken out a time when ex hypothesis the

8 (Robert Kavuma v Hotel International SCCA No. 8 / 1990).
?HCCS 630/ 93
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existence of the right or the violation of or both, is uncertain and will remain uncertain until, not
judgment is given action, it was mitigate risk is injustice to a plaintift during a period before that
uncertainty could be resolved that the practice or rose of granting him relief by way with
interlocutory injunction but since the middle of the 19 century this has been made subject to his
undertaking to pay damages to which dependent for any loss sustained by recession with the
injunction it should be held at the trial that a plaintiff had not been entitled to restrain the dependent
from doing what he was threatening to do the object is a interlocutory injunction is to protect the
plaintiff against injury by violation of his right for which he could not be adequately cooperated in
damages revocable in action if a uncertainty were resolved in his favour at a trial but the plaintiff
need for such protection must be weighed against the corresponding need to the dependent to be
protected against need to be dependent to be protected against. Jury resulting from his having been
prevented from exercising his own legal rights for which he couldn’t be adequately compensated
under the plaintiff undertaking in damage uncertainty were resolved in a defendant’s favor of the
trial. The court must wright one need against another and determine where a balance with
convenience” lies.

In these cases, where a legal right of the parties depends upon facts that are in dispute between them
i.e., evidence available to that the hearing of the application for an interlocutory injunction is
incomplete. The purposes sought to be achieved by giving to the court discretion to grant such
injunctions will be stultified if or discretion were clogged by a technical role for biding it arouses it
upon a that incomplete untested evidence is court evaluated a changes of a plaintiff ultimate success
the action at so percent or loss, but permitting its exercise if court evaluated his chances at more than
50 percent.

Unless or court undertakes a view that the claim has no prospects succeeding if should go on the
consider the balance of convenience and nature injury for damages.

If the applicant is likely to suffer irreparable injury in an injunction ought to be granted irreparable
injury does not mean physical impossibility of repairing to injury but for means that a lejury must
be substantial or material, with one that cannot be adequately compensated for in damages in the

case of AMERICAN CYANAMID CO V ETHICON LTD [1975] UKHL 1 Lord Diplock
explained that

“your lordships in my view Taboth’s opportunity the declaring that there is no such rule. There are

» <«

to such expression as “approvability” “a prima facie cave,” or “a strong prima facie case” the context
so exercise of discretionary power to grant an interlocutory relief. The court no doubt must be

satisfied that a claim is not frivolous or vexatious, in other words that there is a serious question to

be tried.

Itis no part of the courts function at this stage of the instigation to try to resolve conflicts of evidence
only, development as to facts on which they claim of either party may ultimately depend nor to
decide difficult question of low which call for detailed argument and mature considerations.

There are matters to be dealt without the trial one of the reasons for the introduction of the practice
of requiring and undertaking as to damages upon grant of interlocutory injunction was that “itaided
the court in doing that which was its great object, viz obtaining from expressing any opinion the



merits of a case until hearing “WAKOFIED V DUTE OF BUCCLEOUGH"’ is unless the
material available to which court at the hearing of the application for an interlocutory injunction
tails to disclose that the plaintiff has any red prospect of succeeding in his claim for a permanent
injunction at a trial the court should go on the consider, whether the balance of convenience lies in
favour of granting or refusing the interlocutory relief that is sought.

As to that, the governing principle is that the court should first consider whether, if the plaintiff
were to succeed at a trial in establishing his right to a permanent injunction, he would be adequately
compensated by an award, damages for the loss he would have sustained as a result of a defendants
continuing to do what was sought to be rejoined between time and application and the time of the
trial of damages in the measure coverable at common law would be adequate remedy and the
defendant would be in a financial position to pay time no interlocutory injunctions should normally
be granted, however string a plaintiff claim appeared to be at that stage if one other hand, damages
would not profile an adequate remind for the plaintiff in the event of his succeeding at a trial, the
court should then consider whether , one contrary hypothesis that the dependent were to succeed at
the trial in establishing his light to do that which was sought to be enjoined he would be adequately
compensated under the plaintiffs undertaking as to damages for a loss he would have sustained by
being prevented from being so between time age application and or time of trial if damages in the
measure recoverable under such an undertaking would be an adequate remedy and a plaintiff would
be in a financial position to pay them, there would be no reason up, this ground to refuse an
interlocutory injunction.

The court of appeal in the cases GRACE BAMURANYA BOROROZA AND OTHERS V.
DR. KAVINU AWOKO & OTHERS" said that;

“In order a which applicant to succeed in this application they must satisty us that if the order of
injunction they are seeking is not granted, then they will suffer irreversible damage that cannot be
addressed by payment of making cooperation”.

Every citizen of Uganda has a constitutional right to acquire any property anywhere in Uganda as
long as he / she do as so lawfully in accordance with the laws and custom of the people of the area in
this case, the Balado claim to have lived in Bulissa for varying periods between 2 to 6 years. They
claim to loss properties there. Whether those claims are correct or not is not for the court of appeal
to determine out this stage. The filled application for review to be able to establish that they were in
Bulisa legally in accordance with the constitution headed by the 1* respondent refused to hear them.
The high court dismissed their suit without giving them a hearing the fact that they are not ending a
new people in Bulisa does not purse give anyone a right to avoid them without investigating them
status supposes their claims turnout consideration of matters of alternative relocations and
cooperation when? We must all be aware that article 42 of the constitution provides:

10(1865) 12 C.7 628, 629
" Civil Applications As at of 2008
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“Right instead for treatment in administrative decisions. Any person appearing before any
administration official or body has a right to be treated fully and fairly and shall have a right to apply

to assault of law in respect of any administrative decision take against him or her”.

We have already achieved that a committee channel by the fact respondent were given judicial body
and has a duty to act in an accordance with Article 42 of the constitution it has no far failed to
close. The high court had the duty in accord to the applicant the right guaranteed by Article 25 of
constitution. It did not accord them any hearing at all the right guaranteed by Article 28 are stated
to be non — derivable and inviolable under Article 44 or the constitution once they are violated, the
damage cannot be reversible and cannot be addressed by payment of any amount of money in our
view, the second test of immovability of damage has been established before and any development.

The decision to grant or reformed in interlocutory injunction will course in whichever party is
unsuccessful some disadvantages with his or her ultimate success out trial may show that he or her
ought to have been spread.

The extent to which the disadvantages to each party would be incapable of being compensated in
damages in the event of his or her success at the trial or always a significant face in assessing where
the balance conveniences.

Another factor to consider before a great of an interlocutory injunction is a balance of convenience
Sir John Donaldson explained in the AGOC OF FRANCOME V MIRROR GROUP
NEWSPAPER? that

“I stress once again that we are not at this stage concerned to determine the rights of parties. Our
duty is to make such order as it’s appropriate pending trial of an action thought it is sometimes sold
that this involves weighing of a balance of convenience that is an unfortunate expression”.

Our business is justice not convenience which can and must disregard faithful claims by either party
subject to that, which must enterprises a possibility that either party may succeed and must do our
best in order that nothing account pending as that which with prejudice or right which the parties
are wisely assessing insistent claims, this is difficult but we have to do our best, in so doing, we are
seeking a balance of justice and not governance.”

STATUS QUO

If other factors are usually balanced it is prudent to take such measures that are calculated to preserve

the status quo.

Status quo means, simply the existing states of things before a particular point in time the movement
crucial point in determining a status quo to ascertain a period a point in time which is to be
preserved.

12(1984) W LR 892



The status quo may mean the existing state of things that the date when the dependent as respondent
did the act with which first act which is alleged to have been wrongful or the date when the plaintiff
applicant first learned of the act as the date when the sum man were issued.

Therefore, the 10 bent point of time for purpose so the status quo vary in different cases in the cases
ELISEN MUNKO VA MADA KEZEALKAY, court noted the main purpose of granting a
temporary injunctions is to maintained in the status quo, other circumstances had to be taken
consideration where the status quo has changed then it doubtfully the interlocutory injunction will
solve any purpose as it may mean preserving the legality as a breach of the wrongs and court can
clearly reverse the wrong that has been done before hearing the matter which some cases may involve
some hardship to innocent third parties.

The case of the GARDEN CARTOGE FONDS LIMITED V MILK MARKETING
BOARD* 130 it was noted that for the purpose of deciding whether an interlocutory injunction
shall be granted to preserve the status quo the court should consider the status quo as the state of
affairs existing during the period immediately preceding the issues of summons and in respect of the
motion before an interlocutory injunction the period immediately preceding the motion.

An order in the nature of an interim injunction shall arise to respondent only until after annual day
or further order. This order is granted exporter pending to hearing of the main application. The
rationale for this is to curve that the status quo does not change during the period before the
application for temporary injunction is board. A registered judge to magistrate may grant this
interim order.

An interim injunction is made by notice of motion a compound by an affidavit containing the
following matters.

a) That the facts relied on government with application being made experts and should show
that an injunction necessary and that the matter is urgent.

b) That details of any answer as voted to likely be avoided by the responded to be substance
claim if the respondent learning the hearing of the expert application, he may approve the
application and where an order he been made he may apply expert it’s duchesse to pertain
before the hearing inter-parties

An injunction is an equitable remedy in the forms of a court order, where by a party is required to
do, or to reform from doing, and many have to pay damage or accept junctions for failing to follow
the courts order in some cases, broader of injunctions are considered serious criminal offences that
most as result and possible prison sentence.

13(1987) HCB 8
14(1984) AC
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RATIONAL BEHIND INJUNCTION

This injunction power to response status quo another that is to make whole again where one where
right have been violated, is eventual to the concept of fairness (equity) for example, monetary
damages which will be of scant benefit in a cloud owner who wishes simply to prevent someone from
repeatedly trespassing on his hand.

In KYAGULANYI SSENTAMU V THE COMMISSIONER GENERAL UGANDA
REVENUE AUTHORITY (H.C. MISCELLANEOUS APPLICATION 150 OF 2021)
[2021] Court observed that the purpose of granting a temporary injunction is to preserve the
matters in the status quo until the question to be investigated in the maintain the status quo.

The whole purpose of granting an injunction is to preserve the status quoas was noted in the case of
HUMPHREY NZEYI VS BANK OF UGANDA AND ATTORNEY GENERAL
CONSTITUTIONAL APPLICATION NO.01 OF 2013. Honourable Justice Remmy Kasule
noted that an order to maintain the status quo isintended to prevent any of the parties involved in a
dispute from takingany action until the matter is resolved by court. It seeks to prevent harm
orpreserve the existing conditions so that a party’s position is not prejudiced in the meantime until
a resolution by court of the issues in dispute isreached. It is the last, actual, peaceable, uncontested
status which preceded the pending controversy.

INJUNCTION AGAINST GOVERNMENT

Asa general role, an injunction, temporary or permanent cannot have against government.

Under the lower of Uganda, the rationale is that government or that government machinery should
not be brought to a halt and it should not be subjected to embarrassment. This was reiterated in the
case of AG. V SILVER SPRINGS HOTEL.” Similarly, public authorities should not be
restrained from exercising their statuary duties and power unless the plaintiff or applicant has been
extremely strong cases on the movements.

However, it should be noted that under administrative law, an applicant for judicial review can seek
an order of injunction against government or its officers in the case of MVITOME OFFICE (1994)
/AC 377. Court issued an injunction to a number of home offices stopping him from deporting an

immigrant.

>SCCA No. 1989



In addition, an injunction can issue to a government authority, or public body, if it is acting contrary
to the law or without authority from the law authorizing it and every if it is in violation of a irritation
Road*) KYAMBOGO UNIVERSITY V. OMOLO C.A NO. 341 OF 2013

However, following the case of AG V OSOTRAIN LTDY, there is doubt as to whether these
general principles protecting the government is still valid. In that case the court issued an eviction
under against the government contrary to clear statutory provision and referred to several cases out
of the jurisdiction where injunctions had been issued against the government. The court of appeal
concluded that.

“Since the 1995 constitution, the rights, powers and immunities of the state are not immutable
anymore. Article 20(2) enjoins everybody including government agencies in protect and respect
individual fundamental human rights. The constitution has primacy overall other laws and the
historic common law doctrines restricting the liability of the state should not be allowed to stand in
the way of constitutional protection of fundamental rights.

DISCHARGE OF TEMPORARY INJUNCTION

A person who seeks to discharge an interlocutory injunction must apply by notice of motion to a
court which granted the injunction for orders that:

SEROMA LTD V ERIMU COMPANY LTD & ANOR (MISCELLANEOUS
APPLICATION 214 OF 2015) [2015]

“Any order for an injunction may be discharged, or varied, or set order by the court on application
made to the court by any party dissatisfied with the order.”

DISCHARGE MAY BE ON ANY OF THE FOLLOWING GROUNDS: -
(a) Material non — disclosure on an exparte application.
(b) Applicant’s none observance of terms of a grant of the injunction.
(c) Material changes in circumstance since the grant.
(d) The plaintiff failure to prosecute the substantive claim sufficiently and expeditiously.

(e) That the effect of injunction interferes with the rights of third parties.

MAREVA INJUNCTION

The Mareva Injunction (vicariously known also as a freezing order. Maccra order or Mareva regime
in common wealth jurisdiction, is a court order which freezes assets so that is dependent to an action

'¢ Grace Batrurangye Bororoza and 53 others V Dr. Atwoki Kevin u and others (supra
7CACA No. 32 of 2002
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cannot disparities their assets from beyond the jurisdiction of court so as to instate a judgment. It is
named after the case of MAREVA CAMPANIA NAVERASAVS INTERNATIONAL BULK
CARYVEN SA”, The Mareva injunctions are typically obtained cash out notice to the others sides
(expert) as to top the dependent off would likely cause the prompt movement of the relevant assets
before the court could issue it injunction, there by insulating the defendant from contempt.

In AETNA FINANCIAL SERVICE LTD. VS FEIGELMAN?"’ Canada’s Supreme Court state
that, “The government of the Mareva Getinni in freeze-able assets found with the jurisdiction,
whoever the defendant may reside providing or course, there is a cause between the plan off and the
dependent which justifiable in the court of England. Mareva injunctions help to prevent removal of
assets from the jurisdiction and the subsequent defeat of a creditor’s claim. However, unless erects
a genuine rise of disappearance of assets, other inside or outside the jurisdiction, the injunction will
not issue”

The Ontario court of appeal, in 1995 R. V. CONSOLIDATED FASTFRATE TRANSPORT
INC., (1995) 83 O.A.C in the provided this compliance summary.

A Mareva injunction often termed as “freezing injunction” is an exceptional form of interlocutory
relief designed to freeze the assets of a dependent in appropriate circumstances, pending
determination of the plaintiff claim.

Execution, on the other hand, reports the process by which a successful plaintift may enforce a
judgment it empowers have remedies available to a creditor after a government has declared that a
sum of money is immediately due and owing by a debt.

A party obtaining America injunction is required to give an undertaking to pay damages, the event
that any are suffered due the dependent liability to deal with the property. This is an irrelevant
consideration, insofar, an executing is concerned.

IN AETNA FINANCIAL SERVICES VERSUS FEIGELMAN (1985) 1 SCR 2 where the
Supreme Court of Canada considered the two main considerations for the grant of a Mareva
injunction. The first consideration is that the Applicant has a strong prima facie case or a good and
arguable case. Secondly having regard to all the circumstances, granting the injunction is just and
equitable.

As far as the prima facie case is concerned the Applicants Counsel relies on the case of Sauba
NABITINDO VS. UMAR NASSOLO SSEKAMATE MA 516 OF 2011. Though the
Applicant has to satisfy court that there is merit in the case, it does not mean that it is one which
should succeed. It means that there should be a triable issue which means an issue which raises a
prima facie case for adjudication according to the case of KIYIMBA KAGGWA VERSUS
KATENDE [1987] HCB 89 AND ALSO DEVANI V BHADRESA AND ANOTHER
[1972] 1 EA 22.

1985 ISCR 2,
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INSTITUTION AND FRAMING
OF SUITS.

Order 2 rule 1 of the Civil Procedure Rule provides that every suit shall include the whole claim
which the Plaintiff is entitled to make in respect of the cause of action; but a plaintiff may relinquish
any portion of his or her claim in order to bring the suit within the jurisdiction of any court. It must
be noted however, that where a plaintiff omits to sue in respect of or relinquishes any portion of his
or her claim, he or she shall not afterwards sue in respect of the portion omitted or relinquished.

The general rule concerning institution of suits is provided for in order 4 rule 1(1), thus every suit
shall be instituted by presenting a plaint to the court or such officer as it appoints for this purpose.
A plaint has to comply with the rules in Order 6 and 7 of the Civil Procedure Rule.

HOW TO INSTITUTE A LAW SUIT?
1. The Plaint

The person who institutes a law suit is called a plaintiff while the party against whom the law
suit is instituted is called a defendant. Before a lawsuit is instituted, a person is required to
give a Notice of intention to sue the other party. A law suit may be instituted by filing a
Plaint in the court registry. A plaint is a document stating the plaintiff's claim against the
defendant and what he/she wishes court to do for him/her.



. Accompanying Documents to the Plaint.

The plaint must be supported by a summary of evidence, list of documents, witnesses and
authorities that the plaintiff intends to rely on. The plaint should also be accompanied by a
Mediation Case Summary. When filing the plaint, the requisite filing fees (UGX 1,500 -
UGX 3,000) must be paid in the bank and evidence of payment (bank deposit slip) attached
to the plaint.

The Summons

Plaintiff then extracts a Summons from court requiring the defendant to either file a defence
or appear in court on a day specified therein and serves it together with the plaint on the
defendant within 21 days after court issues the summons. Once the summons is served on
the defendant, the plaintift must file an Affidavit of Service of Summons in court clearly
stating how he/she served it on the defendant. The defendant in this case may defend
themselves

The Mediation

Court will within 14 days after filing of the court documents is complete; notify the parties
of the commencement of mediation by way of a notice. The mediation is required to be
completed within 60 days after the mediator commences mediation. If the mediation is

successful/unsuccessful, then the mediator makes a report to that effect.
Scheduling Conference

Where mediation is not successful, the case proceeds to a scheduling conference where the
parties agree on the issues to be resolved in court. Here the plaintiff and defendant can opt
to file a Joint Scheduling Memorandum. After the scheduling conference, the plaintiff then
sets down the case for hearing by giving a Hearing Notice to the defendant.

In situations where the defendant fails to file a defence within the 15 days, then the plaintiff
may set down the suit for hearing exparte where court will only hear the plaintiff's case.

The Hearing

At the hearing, the court will receive evidence from the plaintiff in respect to his claim and
the defendant in respect to his defence. After hearing from both parties or from only the
plaintiff where the defendant does not file a defence, court will go ahead to give judgement
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ORDER 6 HAS THE FOLLOWING CARDINAL FEATURES TO NOTE
ABOUT PLEADINGS:

Order 6 rule 1(1) provides that every pleading shall contain a brief statement of the material facts
on which the party pleading relies for a claim or defense, as the case may be. By virtue of order 6
rule 1(2), the pleadings shall where necessary be divided into paragraphs numbered consecutively;
and dates, sums and numbers shall be expressed in figures. In relation to material facts, court held in
BRUCE VS ODHAMS PRESS LIMITED?, thus the word material means necessary for
formulating a complete cause of action and if one material fact is omitted, the statement of claim is

bad.

JESSEL MR IN THORP VS HOULDSWORTH? stated that the whole object of pleadings is
to bring the parties to an issue and the meaning of the rules relating to pleadings was to prevent the
issue being enlarged; the whole meaning is to narrow the parties to definite issues and thereby to
diminish expense and especially as regards the amount of testimony required of either side at the
hearing.

Secondly, Order 6 rule 2 provides that every pleading shall be accompanied by a brief summary of
evidence to be adduced, a list of witnesses, a list of documents and a list of authorities to be relied on;
except that an additional list of authorities may be provided later with leave of court.

Thirdly, where a party pleading relies on any misrepresentation, fraud, breach of trust, willful default
or undue influence, and in all other cases in which particulars may be necessary, the particulars with
dates shall be stated in the pleadings. This is provided for in order 6 rule 3 of the Civil Procedure
Rules.

Fourthly, rule 6 of the same order provides that the defendant or plaintiff, as the case may be shall
raise by his or her pleading all matters which show the action or counterclaim not to be maintainable,
or that the transaction is either void or voidable in point of law, and all such grounds of defense or
reply , as the case may be, as if not raised would be likely to take the opposite party by surprise, or
would raise issues of fact not arising out of the preceding pleadings, as, for instance, fraud, limitation

act, release, payment, performance or facts, showing illegality either by statute or common law.

Fifthly, Order 4 rule 7 restricts a departure from previous pleadings. It provides that no pleading
shall, not being a petition or application, except by way of amendment, raise any new grounds of
claim or contain any allegation of fact inconsistent with the previous pleadings of the party pleading
that pleading. In addition, rule 8 provides that the denial has to be specific. It is not sufficient for a
defendant in his or her written statement to deny generally; the grounds alleged in a defense by way

2011939] 1 KB 712
21(1876) 3 Ch. D 637



of counter claim, but each party must deal specifically with each allegation of fact of which he or she
does not admit the truth, except damages.

It must be noted that amendment of pleadings is provided in Order 4 rule 19. The court may, at
any stage of the proceedings, allow either party to alter or amend his or her pleadings in such manner
and on such terms as may be just, and all such amendments shall be made as may be necessary for the
purpose of determining the real controversy between the parties. Rule 20 ought not to go unnoticed
which provides that a plaintiff may, without leave of court amend his or her plaint once at any time
within 21 days from the date of issue of a summons to a defendant or where a written statement of
defense is filed, then within 14 days from the filing of the written statement of defense or the last of
such written statements. A defendant right to amend without leave is provided for in Order 4 rule
21; he or she can exercise this option if he has set up a counterclaim or setoff, at any time within 28
days from the date of filing the counter claim or setoff or where the plaintiff files a written statement
in reply, then within 14 days from the date of service of the written statement in reply.

It must be noted that where a party has amended his pleading under Order 20 rule 21, the opposite
party has a discretion to apply to court under Rule 22 of Order 4 to disallow the amendment; and
court may, if it is satisfied that the justice of the case requires, disallow the amendment or allow the
amendment in part to such terms as may be just.

OKELLO WILBERT V OBEL RONALD (CIVIL MISCELLANEOUS APPLICATION 97
OF 2020) [2021] Court observed that the amendment is intended to enable the court to determine
the real issues in controversy in the main suit between both parties.

PROCEDURE FOR APPLICATION TO COURT TO DISALLOW AN
AMENDMENT.

Application is by Chamber summons supported by an affidavit, under order 4 rule 22 and 31.

DOCUMENTS NEEDED

Chamber summons supported by an affidavit;

Forum

The forum is the High Court, since the CPR applies to the High Court by virtue of section 1 of the
Civil Procedure Act.

CAUSE OF ACTION

In the case of AUTO GARAGE & ANOTHER V MOTOKOV, CASE NO.3 (1971) EA314 a
cause of action was defined in the following terms;
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1. That the plaintiff enjoyed a right
2. That the right has been violated
3. That the defendant is liable

In the case of TORORO CEMENT CO. LTD V FROKINA INTERNATIONAL CO. LTD,
Tsekooko JSC held that it is not simply enough to show a cause of action, particulars must be given
in the plaint showing precisely in what respect the defendant is liable and the relief frugal

Whether plaint does or does not disclose a cause of action is a matter of law which can be raised by
the defendant as a Preliminary point at the commencement of the hearing of the action even if the
point had not been pleaded in the WSD. Particulars of a suit cannot be inferred from the evidence
of the P/f, but must be disclosed in the plaint The importance of this is to assist parties in financing
Issues as well as avoiding Surprises which are bound to happen, if particulars are merely introduced
as an intrusion during trial at the time evidence is adduced.

Whether plaint discloses a cause of action see the case of OKOT AYERE OLWEDO V. A.G

It is trite that in considering whether or not the plaint discloses a cause of action, the count only
considers the pleading and anything attached there to. The court must only pursue through the
plaint only and the amities for it.

WHERE THE PLAINT DISCLOSES THE CAUSE OF ACTION BUT LACKS
MATERIAL PARTICULARS?

Tororo cement; it is now established in jurisdiction that a plaint that discloses a cause of action i.e.,
that there was a right, the right was adulated and the defendant is liable, cannot be rejected for want
of pleading other material particulars as the same can be cured by way of amendment under Order
6 rule 19 or by way of further and better statement of particulars under Order 6 rule 4.

WHERE THE CLAIM OR CAUSE OF ACTION IS FOUNDED ON VICARIOUS
LIABILITY?

The plaint must plead the facts that give rise to vicarious liability. BAMUWAYIRE V AG [1973]
HCB 89. Was an application to have the suit rejected on ground that failing to allege that the
servants who arrested the plaintiff were servants of the defendant, the plaint disclosed no cause f
action against the defendant.

Held. The court had to look at only the plaint in deciding whether it discloses a cause of action
against the defendant or not. This plaint did not disclose any case of action against the def. as it did
not allege the persons who arrested the plaintiff were servants of the defendant and that they were
acting in the cause of their of in BRIGADIER SMITH OPON ACAK,AHMED OGENY V
UGANDA (CRIMINAL APPEAL 18 OF 1992) [1993] court held that where the plaint admits
that the acts complained of were committed by the servants of the defendant in the course of their
employment, it does not mean that the plaint does not disclose a cause of action, where the servants
have been described as servants of the defendant. This is because; whether a servant did or did not



do the acts complained of in the course of employment was a fact peculiarly within the knowledge

of the defendant to be pleaded in his defense.

WHERE THE CAUSE OF ACTION IS IN BREACH OF CONTRACT?

The plaint must plead all the prerequisites of valid contract. In YAFESI KATIMBO-V-
GRINDLAYS BANK (1973) HCB13, the plaintift sued the defendant for specific performance
and its WSD, the defendant raised a Priliminary Objection that the plaint disclosed no cause of
action since no consideration had been pleaded. Issue was whether after acceptance and
consideration had to be pleaded.

It was held that since the action was based on a contract consideration was a material fact and had to
be pleaded except in negotiable instruments when its proved. There was nothing in the pleadings to
show that there was a binding contract. None of them showed that the offer had been accepted,
acceptance was the essence and had it be pleaded.

WHERE THE CAUSE OF ACTION IS FOUNDED ON DEFORMATIONS?

The plaintiff must plead the alleged deformation words verbartim. In ERUMIYA EBYATU V
GUSBARITAL. The applicant sued the respondent for slander. The pleadings stated that the
respondent was a wizard who used to bewitch people, the actual words used by the respondent.

Held that in action for slander, the precise words caused by must be set out in the plaint of or
statement of claim. The plaintiff must rely on the words set out in the plaint and not any other
expression. Similarly, the names of persons to whom the words were uttered must be set out in the
plaint otherwise court will be relevant to consider any publication to person not named in the

pleadings.

Where the plaint does not a cause of action, the court is mandated to reject the plaint. The objection
or application rejecting the plaint. The objection or application rejecting the plaint may be raised
orally before court or through an application — order 7 rule 11. Suit may be dismissed for non-
disclosure of cause of action under Order 6 rule 30.

JOINDER OF CAUSE OF ACTION

A plaintiff may write the same plaint with several causes of action against the same defendant or the
same defendants jointly Order 2 rule 5 However Order 2 rule 5 allows court the power to order

for separate trials if necessary

45



Under Order 2 rule 6, a defendant can object to joinder of any cause of action & the plaintiff has
the duty to justify the joinder or else its upheld.

Grounds

The causes joined must raise from the same transaction or a series therefore against the same
defendant or the same defendants jointly. May plaintiffs must have several causes of action in which
they are jointly interested against the same defendant or the same defendants jointly

On the above grounds a plaintiff may write various causes of action in the same suit.

LIMITATION OF CAUSES OF ACTION

It is a requirement of law that an action should be commenced within the limitation period and any
suit filed upon expiry of the limitation period is bad in law & liable to be dismissed

Order 7 rule 11

IGA VS MAKERERE UNIVERSITY [1972] 1 EA 65 a plaint barred by limitation is barred by
law and must be rejected

The limitation Act is the principle legislation on limitation of causes of action save that it does not
apply to actions commenced under specific legislations which provide for limitations under that
legislation

In FEX MIRAMAGO VS ATTORNEY GENERAL [1979] HCB 24; court held that the period
of limitation started to run as against the plaitiff from the time the cause of action accrued until
when the suit is actually filled.

Once an action is time barred, it does not matter whether it is meritous or otherwise and court has
no option but to dismiss the suit

MOHAMMAD B. KASASA VS JASPHER BUYONGA SIRASI BWOGI JUDGMENT.
CASE NUMBER. CIVIL APPEAL 42 OF 2008; the C.A held that statutes of limitation are not
concerned with merits. They are by their nature strict & inflexible enactments. Once the axe falls, it
falls & a defendant who is fortunate enough to have acquired the benefit of the statute of limitation
is entitled of course to insist on his strict rights

Limitations in the Act
1. Contracts 6 years
2. Landissues 12 years (Recovery)
3. Torts 3 years

4. Fraud, starts to only run when the plaintiff gets to know about the fraud or when they
reasonably have done so (Section 25 of Limitation Act)



Where a suit is time barred, the plaintiff might plead disability as an exception. The disability as an
exception must be expressly pleaded in the plaint.*?

e Judgment 12 years

e Arrears and interest of judgement 6 years

e Conversion & detention of goods 6 years

e Mortgage 12 years

e Recovery of rent 6 years

e Foreclosure & recovery of loans & mortgages 12 years

e Fraudulent breach of trust no limitation

e TFatal accidents actions 12 years

e Claims for equitable relief no limitation period, bt subject to rule that discretionary
remedies will not be granted if the result would be unfair and prejudicial

Action claiming personal estate of a deceased person. 12 years. WILBERFORCE JOHN V SEZI
WAKO CACA NO. 1 OF 1998, Section 21 of limitation Act does not limit an executer to
apply for probate.

LIMITATIONS OF CAUSES OF ACTION AGAINST GOVERNMENT &
CORPORATIONS

These are provided for by the civil procedure and limitations (miscellaneous provisions) Act.
Section 3 (1). Tort 2 years

Section 3 (2). Contracts 3 years

Section 5 limitations is postponed in case of disability for 12 months from date of cessation

Section 6 limitation is postponed in case of fraud or mistake

22 Hermeidas mulindwa & Anor v Stanbic Bank
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ELECTION PETITIONS.

Law Applicable
e  The constitution
e  The presidential election act 2005
e  The parliamentary election (Amended) Act 2006
e  The presidential election selected on petitions rules 2001
e  The parliamentary elections (election petitions) (amendment) rules 2006.
e  Thelocal Governments Act. S. 138 to 146.

These are matters of great public interest and public importance and as such must be handled
expeditiously. Rule 12(2)(a) of presidential elections (election petition) rules S I No.13/2001,
8.63 (2) of the parliamentary election act No.17 of 2005 and section 142 (2) of the Local
Government Act Cap. 243, grant courts the mandate to hear election petitions expeditiously and
where need arises, to suspend the other matters pending before them.

PRESIDENTIAL ELECTIONS

The procedure for challenging a presidential election is provided for in Article 104 of the
Constitution which provides that:

(1) subject the provisions of this article any aggrieved candidate may petition the supreme court for
an order that a candidate declared by the electoral commission elected as president was not really
elected.

(1) A petition under clause (1) of this article shall be lodged in the supreme court regulatory
within ten days after the declaration of the election result



(2) The supreme courts shall inquire intend determine the petition expeditiously and shall
declare its findings not later than thirty days from the date the petitions filed.

(3) Where no petition filed within no time prescribed under clause (2) of this article or where a
petition having been filed is dismissed by the Supreme Court, the candidate declared elected
shall conclusively be taken to have been duly elected on president.

(4) After clause inquiry under clause (3) of this article the supreme court may
(a) Dismiss the petition
(b) Declare which candidate was rapidly elected or
(c) Annual the election

(5) Where an election is annulled, a fresh election shall be held within twenty days from date of
the annulment.

(6) If after a fresh election hold under clause (6) of this article there is another petition which
succeeds, then the presidential election shall be postponed and upon the expiry the term or
the incumbent provident the specular shall perform the functions of the office of president
until a new president is elected and assumes office.

(7) For the purpose of the article, Article 98(4) of the Constitution shall not apply

(8) Parliament shall make such laws as may be necessary for the purposes of this article, including
laws upgrading of annulment and rules of procedure.

PARLIAMENTARY ELECTIONS PETITIONS.

Article 74 of the Constitution provides / or hearing of election cases it states that.

(1) Where any question before the high court for determination under Article 86(1) of this
Constitution, the higher court shall proceed to hear and determine a question expand truly
and may for that purpose suspend any other matter pending be paid.

(2) This article shall apply in similar manner the court of appeal and the Supreme Court when
having and determining appeal on questions refereed in clause (1) of this article.

Article 86 (1) of the constitution states that
(1) The high court shall have jurisdiction to near and determine any question whether: -

(a) A person has been variably elected a number of parliamentary seats of a number of

parliament has become vacant or

(b) A person has been validly elected as speaker or deputy speaker or having been so elected,
has vacated that office
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1. When they should be brought.

Section 60(3) of the Parliamentary Elections Act No.17 of 2005 (PEA) requires that the
election petition is filed within 30 days after the day on which the electrical commission gazette the
results.

Section 63 (9) of the Parliamentary Election Act empowers the high court to determine the
petition within 6 months after its lodgment in court.

2. Who may bring the petition

Under Section 60 (2) of the Parliamentary Election Act the petition may be brought by a losing
candidate or a registered voter in the constituency concerned supported by the signatures of not less
than 500 voters registered.

3. Grounds for setting aside a parliamentary election. These are set out under Section 61 of the
Parliamentery Election Act and must be proved to the satisfaction of court.

a) Non-compliance with the provisions of the provisions of the parliamentary election act.
The court must be satisfied that there has been failure to conduct the election in
accordance with the principles laid down in those provisions and that the non-
compliance and failure affected the result of the election in a substantial manner. The
principles which govern the conduct of elections are laid down in Article 61(1)(a) of
the Constitution and in provisions of PEA are:

1. Conduct the election in freedom and
2. Fairness.

The issues of the non-observance affecting the election in a substantial manner was discussed in
SARAH BIREETE V BOMADATTE AND EC, election petition no.13 of 2003, where
Byamugisha ] held that substantial effect means that the effect must be calculated to really
influence the result in a significant manner. It is not sufficient that there are irregularities but the
petitioner must say how they affected the results of the election. This means that the result of the
votes a candidate obtained would have been different in a substantial manner that in fact the
petitioner has to prove that non-compliance with the principles in the act helped its respondent to
win the election when he or she would have therefore not won the election.

b) That a person other than the one elected won the election. This can arise where the
candidate who has won an election is not pronounced sooner and instead the one who

has lost is pronounced as the winner.

¢) Thatan illegal practice or any other offence under the act was committed in connection
with the election by the candidate personally or with his or her knowledge. The illegal
practices and election offences are laid down in section 68 to 83 of PEA and they include

bribery, procuring prohibited persons to vote, obstruction of voters etc. see BETTY
NAMBOZE V BAKALUBA MUKASA, SCEPA NO.4 OF 2009.



BRIBERY IN ELECTION PETITIONS

Section 68 of Parliamentary Election Act prohibits a candidate directly or indirectly
through his/her agent to bribe a voter. The offence is serious and the following ingredients must be

proved:

a) The candidate or his/her agent gave out a gift or money to a registered voter within the
constituency

b) The notice must have been to influence such voter to cast his vote for the bribing candidate
or such voter to refrain from voting for a candidate of his choice.

c) Gifts and bribes made through the candidates’ agents must have been given with the
knowledge and or consent of the candidate. In EEC AND ANOR V NAMBOOZE

BAKIREKE COURT OF APPEAL ELECTN PETIT NO. APPL. 1 OF 2008 it was
held that money given to an agreement to pass on to a group.

In FRED BADDA AND EC V PROF MUYANDA MUTEBI EPA NO0.21 OF 2007, court
found that the award of the cow to a runner up team in an annual tournament was a bribe because:

1. Dates had been shifted for the tournament to coincide with campaigns.

2. The team was to receive a goat which was not available on feast day and rejected offer of
UGX.100,0001 threatening not to vote for appellant to which he offered the cow and
asked them not to let him down on voting day.

The evidence of bribery made by a candidate’s agent requires corroboration before it is accepted as
true. The court in MOSES KABUSU WAGABA V TIM LWANGA EP NO.15/2011 justified
the requirement for corroboration on grounds that such supporters have a tendency to exaggerate

facts of bribery.

Bribery is an offence committed by the giver and the receipt. Evidence of the receipt is
accomplice evidence which requires to be corroborated.

In HON KIRUNDA KIVEJINJA V KATUNTU ABDU?, the court stated that it is common
knowledge that every village has registered voters because every village has a polling station. A
donation to a village in a constituency by a candidate who is seeking voters would be targeting of
registered voters in that village and those who can influence them to vote.

Use of government property.

Section 25 (1) of Parliamentary Election Act bars the use of government resources

during campaign. Section 25(2) postulates that a candidate has to use the resources assigned to their
office having notified the electoral commission. In DARLINGTON SAKWA AND ANOR V

2 E.P.A No. 29 of 2006
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EC AND 44 ORS.* the court stated that the essence of Article .80(4) was to ensure a level ground
so that candidates don’t use their office resources to campaign.

INTIMIDATING VOTERS.

No candidate has a right to intimidate another, let alone any member of the electorate no
matter his political shade or opinion. Article 1 of the Constitution vests power in the people to
express their free will in determining their political leaders through periodical elections. Threats or
acts of intimidation interferes with a peaceful atmosphere and subverts the will of the electorate to
choose leaders of their choice. The vice negatively affects the voter turn up

DECLARATION OF RESULTS AND FALSIFICATION OF RESULTS

The declaration of results must be done in accordance with Section 47 and 50 of Parliamentary
Election Act. In EC AND ANOTHER V NAMBOOZE BAKIREKE ELECTN PETIT NO.
APPL. 1 OF 2008, some D.R forms had been white washed. Some DR forms were not filled at the
polling stations and filled at Sub County. Some results were filed on a piece of paper from exercise
book and later transferred on DR forms with respondent leading.

CONDUCTING A DEFAMATORY CAMPAIGN

Every person is entitled to his/her good name. No candidate or his supporter has a right to make
defamatory remarks intended to dent the image of another among the eyes and ears of the electorate.
Doing so would be committing an electoral offence. The alleged statements must however not be
mere political banter used by politicians to make the campaigns lively and enjoyable. BESIGYE
KIIZA V MUSEVENI YOWERI KAGUTA AND ANOTHER (ELECTION PETITION
NO.1 OF 2001) [2001] UGSC 3 (21 APRIL 2001)

Illegible voters. (That is don’t appear on register, do not hold voter’s cards.)

Section 19(2) of the Election Commission Act, no person is qualified to vote if they are not
registered as a voter in accordance with article 59. Also, Section 29(4), 34(2) (5) of ELECTION
COMMISSION ACT. IN EC AND ANOTHER V NAMBOOZE BAKIREKE, %, students
over 60 in number who had no voting cards were ferried to polling stations.

24
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NON-COMPLIANCE.

Article 61 (a) and section 12(1) (e) of the Electoral Commission Act (ECA) enjoin the EC
with a duty to conduct a free and fair election. In KIRUNDA KIVEJINJA V ABDU
KATUNTYU, court cited with approval the dicta in KIZZA BESIGYE V EC AND Y. K
MUSEVENI on what’s deemed as free and fair election. It stated that such an election is one held in
an atmosphere of freedom and fairness that will permit the will of the electorate to prevail. That an
election marred by wide spread violence, intimidation and torture of voters cannot be said to free
and fair. That fairness should be demonstrated at all stages of the electoral process such as registration
of voters, display of voter’s registrar, updating voters’ registrar, nomination of candidates,
campaigns, polling date, delivery of voting materials, casting votes, counting of votes, verification of
results, declaration of winners, gazzetting of winner’s names, secure storage of election material even
after voting to cater for evidential requirements of emerging disputes.

DISENFRANCHISEMENT.

Article 59 and 61 of the Constitution. EC AND ANOTHER V NAMBOOZE
BAKIREKE ELECTN PETIT NO. APPL. 1 OF 2008, the removal of two gazette polling
stations on voting day amounted to disenfranchisement which EC was liable for.

QUALIFICATIONS AND DISQUALIFICATIONS.

1. Education Qualifications.

Article. 80(1) (c) of the constitution and section 4 of Parliamentary Election Act set the academic
qualifications for a prospective candidate for effective nomination and participation in an electoral
process.

Failure to meet the requisite academic qualifications is ground for nullification of an election as was

in PAUL MWIRU VIGEWWWE NABETA,*

The academic qualifications set out under Article 80(1) (c) of the Constitution and Section 4 of
the Parliamentary Election Act is advanced level certificate or its equivalent.

Before coming into force of the regulations, there was no requirement for one to follow and have all
education certificates before acquiring UACE. A person could have UACE without UCE.
However, after the coming into force of the regulations, any person obtaining UACE after must
have PLE, UCE AND UACE. Failure to have any automatically nullifies the UACE.

However, candidates who obtained their UACE before the regulations came into force, their UACE
is not affected by failure to have UCE or PLE and thus meet the academic qualification. In

2 EPA No. 6 0f2011.
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BUTIME TOM VS. MUHUMUZA DAVID AND ANOTHER, HIGH COURT
ELECTION PETITION NO. 11 OF 2011 the failure of the candidate to sit for PLE before
attaining UCE AND Diploma and did not taint his academic qualifications having obtained before
then regulations came into force and the law does not act retrospectively.

2. Should Not Be Serving Public Officer.

Article 175(a) of the Constitution defines a public officer to mean any person holding or acting
in an office in the public service.

Article 175(b) of the constitution defines public service as service in any civil capacity of the
government the emoluments for which are payable directly from consolidated fund. Article
257(2)(b) provides that a reference to an office in public service does not include a reference to the
office of the president, the V.P, the speaker or D. speaker or minister, the A.G, a member of
parliament of any commission, authority, council or committee established by this constitution.

Article 80(4) requires any serving public officer to resign their office at least 90 days before
nomination day. Where the person chooses early retirement, they must satisfy the necessary pre-
conditions or else their election may be nullified. In light of by —elections, it is 14 days from date of
nomination as per section 4 (4b) of PEA.

These were set down in HON.SSASAGA ISIAS JONNY V WOBOYA ELECTION
PETITION NO. 0009 OF 2016. The court stated the conditions for early retirement by
pensionable officer as in GEORGE MIKE MUKULA V UGANDA?. Court held that ministers
are not employees of government (public officers). Also, in DARLINGTON SAKWA AND
ANOTHER V THE EC AND 44 ORS*

The qualifications are
(a) He/she must be at least 45 years old.
(b) He must have been in continuous service for a minimum of 10 years

(c) He/she must have written the request for early retirement to the pension
authority giving a 6 months’ notice prior to the intended exist date.

(d) The written request to the pension authority must be made through the
responsible officer who should advice the pension authority of whether to
accept the request for early retirement or not. Where the responsible officer is of
the opinion that the officer should be retired, he must communicate his opinion
to the pension authority with a computation of the officer’s benefits.

Other qualifications and disqualifications are set out under Article 80 and section 4 of the PEA.

27(2013)1 HCB 100
2 CONST.PETITION No.8 of 2006



Burden and standard of proof in election petition.

LOCAL COUNCIL ELECTIONS

These are covered in section 138 to 146 of the local governments act, section 138 states that

1.

3.

4.

An aggrieved candidate / chairperson may petition the high court for an order, that a
candidate declared elected as chairperson of a local government council was not validly
elected.

A person qualified in petition under sub section (3) who is aggrieved by a declaration or
the results of a councilor may petition the chief magistrate court having jurisdiction in the
constitution

An election petition may be filed by any of the following persons.
(a) A candidate who has been or not elected

(b) A registered voter in a constituency concerned supplied by the signatures of not less than
five hundred voters required the prudency

An election petition shall be filed within fourteen days after the day on which their results
of the section has been notified by the electoral commission in the gazette.

Look at a contents and form of presentation of an election petition.

The petition.

Procedure.

1.

Lodging 6 copies of the petition and notice of presentation of the petition to the high court
within 30 days from date of gazetting. Rule 4(1) of the parliamentary elections (interim
provisions) (elections petitions) rules S.I No.141-2

Paying the prescribed fees. Fee is UGX. 150,000 as per rule 5(3) of the rules S.I. No.141-
2

Depositing security on the petition.

Effecting service of the petition, affidavits in support of notice of presentation of the
petition on the respondents within 7 days from the date of lodging the petition in court.
Rule 6 of the rules S.1.141-2

Service must as much as possible be personal.

A respondent who has been served is required to file 6 copies of his answer to the petition
accompanied by affidavits in support.
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7. Pay filing fees on the answers.

8. Serve the petitioner within.

Documents.
a) Petition
b) Affidavits in support

c) Notice of presentation of the petition.

REMEDIES BEFORE GAZZETTING OF RESULTS BY ELECTORAL
CommisioN(EC)

1. Lodging a complaint with the EC

According to Article 61(f) of the constitution, one of the functions of the electoral commission
is to hear and determine election complaints arising before and during polling.

Under Section15 (1) of Electral Comission Act cap 140 the commission has the mandate to
examine and decide on any complaint relating to irregularities in the electoral process and take
appropriate action.

Under Section 15 (2), (3) and 4 of Electral Comission Act, the decision of the EC is appealable
to the H.C and it’s a final appeal.

2. Application for a recount

As per Section 55 of the Parliamentary Elections Act, one may apply for a recount within 7 days
after the date on which the returning officer declared the winner. The application is made to the
chief magistrate.

Procedure

The procedure was discussed in KASIBANTE MOSES V KATONGOLE SINGH M AND
ANOTHER?, The court stated that process involves a two-step court process.

1. The court hears the application for recount and the applicant must satisfy court that there
is good cause to order a recount.

2. If the CM is satisfied there is good cause to order a recount, it must order so and set a date
for the recount and the time.

The recount is done in the court premised with the Chief Magistrate presiding over the process and
he/she has the power to decide which ballot is valid or invalid. The Chief Magistrate makes a usual

¥NO.23 OF 2011



court record in respect of each ballot box or polling station whose contents are recounted. At the
end of the process the Chief Magistate will prepare and sign a certificate of recount. The certificate
must show any variation made if any from those earlier tallied by the returning officer.
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NOTICE OF PETITION.
THE REPUBLIC OF UGANDA
IN THE HIGH COURT OF UGANDA AT MPIGI
IN THE MATTER OF THE PARLIAMENTARYH ELECTIONS
ACT NO.17 OF 2005 (AS AMENDED)
AND
IN THE MATTER OF THE PARLIAMENTARY ELECTION HELD
ON THE 12™ OF FEBRAUARY 2020 IN MADDUDU COUNTY
CONSTITUENCY, KABULASOKE DISTRICT

ELECTION PETITION NO......cccoctvvursrensensecsaecnas 2020.
SUI GENERIS A ....cuuuinininrnennnsnnsensnnssessesssessessasssessessasssesses PETITIONER
VERSUS
1. SUI GENERIS B.........cucuuirenenninnncensnisecsnsssccsessassseens
2. ELECTORAL COMMISSION.......cccecereeuecresanee RESPONDENTS

NOTICE OF PRESENTATION OF PETITION.

TO: MUSISI ISMEAL AND EC.

WHERE THE PETITIONER has petitioned this Honorable court praying for a
declaration that the election of the 1* respondent as a member of parliament for Maddudu county
constituency should be nullified.

YOU ARE HEREBY summoned to appear in this Honorable court in person or through an
advocate on the .eeeeoeeveeeeenne. day of i, 2022 At e o’clock in the
fore/afternoon or soon thereafter as the election petition shall be heard and disposed of.

You are also given 10 days from the date of service to file your reply to the petition.

TAKE NOTICE that default of your so doing, the petition shall be heard and determined in your
absence.



REGISTRAR.
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ELECTION PETITION.
THE REPUBLIC OF UGANDA
IN THE HIGH COURT OF UGANDA AT MPIGI

IN THE MATTER OF THE PARLIAMENTARYH ELECTIONS

ACT NO.17 OF 2005 (AS AMENDED)

AND

IN THE MATTER OF THE PARLIAMENTARY ELECTION HELD

ON THE 12™ OF FEBRUARY 2022 IN MADDUDU COUNTY
CONSTITUENCY, KABULASOKE DISTRICT

ELECTION PETITION NO........ceccevrerrerrenrersersersens 2022.
SUI GENERIS A........cevuerrreersressessessssssessessesssessessassassssssessanes PETITIONER
VERSUS
SUI GENERIS B....cuuueiiiiiiiiirnnenniicccssssssnssssccsssssssssssecssssnns RESPONDENT
ELECTORAL COMMISSION.
PETITION
The humble petition of

SUI GENERIS A whose address for purposes of this petition shall be Sui Generis and co advocates,
plot No.17 main street, Mpigi shows and state as follows;

1.

Your petitioner is a male adult Ugandan of sound mind and a registered voter in Kinkiizi
county constituency, Kanungu District (the constituency)

Your humble petitioner and the 1* respondent were among the candidates in the Member
of Parliament elections in the constituency conducted on the 12 February 2020 where
upon the 2™ respondent declared the 1% respondent as the winner.

The 1* respondent was gazetted by the 2™ respondent as the winner of the constituency
election on 17* August 2020.

Your humble petitioner states that during nomination and at the time of the election, the

election process was not conducted in accordance with the provisions of the constitution



and PEA No.170f 2005 (as amended), ECA (as amended), the education (pre-primary,
primary and post primary) act no.13 of 2008 and other laws and this non —compliance
affected the results of the election in a substantial manner.

5. Your humble petitioner thus contends that illegal practices and offences contrary to Article
80 of Constitution, Section 40(4), 47(3) and (7), 50,68,73,78,80 of PEA, S.2 and 10 of the
education(pre.......... ) were committed in correction with the election of the 1* respondent,
personally or with their knowledgeable and consent or approval, against the petitioner his
agents and supporters

6. Your humble petitioner contends therefore that the election of the 1* respondent as the M.P
of the constituency was marred with irregularities and did not comply with the electrical
laws.

7. Your humble petitioner contends that in the constituency, the election officials and in
conspiracy with the 1% respondent grossly failed in its statutory duty to conduct a free and
fair election to the detriment of the petitioner contrary to provisions of Article 61 of the
constitution (as amended) and s.12 of the ECA (As amended)

8. Detitioner further contends that the 2™ respondent conducted the entire election process
with incompetence, particularly, bias, malafide and prejudice against the petitioner.

9. Asaresult, such non-compliance with the principles and provisions of the constitution PEA
and ECA, the result of the election was affected in a substantial manner.

10. The impugned acts of non-compliance with the electoral laws, principles and practices were
to such extent that they qualitatively and quantitatively affected the outcome of the results
of the election in the constituency.

WHEREFORE your petitioner prays that:
1. The election of the 1* respondent as MP for the constituency be nullified
2. The 2 respondent conducts fresh elections in the constituency.

3. Costs of this petition.

Dated at MPIGI this....cccveeueene..... day of .o, 2020.
PETITIONER
LODGED and filed at the court registry on this.........cccoeuevurirrirurinnnnce. day of August 2020.
REGISTRAR
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TO BE SERVED ON:

1. EC

2. SUI GENERIS B
Drawn and filed by:
Sui Generis & Co- advocates

Kampala.

Should be accompanied by an affidavit adducing evidence as to what is averred in the petition.



PLEADINGS BY PLAINTIFF

Order 7 has the following cardinal features about a Plaint:

Order 7 rule 1 provides for particulars which need to be contained in a plaint and these include the
following;

a) The name of the Court in which the suit is brought.

b) The name, description and place of residence of the plaintiff and his or her address
for service.

A description of the plaintiff infers that in case of an artificial person, a legal entity like a company,
the name of the company is followed by the fact that it is incorporated according to the laws of
Uganda. In addition, where the plaintiff is suing in representative capacity, such a material fact ought
to be stated. Court held in OTIM VS OKUZA?® that the judgement in the preceding case ought to
be set aside since the plaint did not disclose that the plaintiff was suing in representative capacity.

It must be noted further that a description of the residence of the plaintift is very necessary. A mere
box number is insufficient for service. This was upheld in RAM NATH VS MOHAMED
RAW]JI3!

The name, description and place of residence of the defendant so far as can be ascertainable.

c) Whether the plaintiff or defendant is a minor or person of unsound mind, a statement to
that effect.

30 Civil Appeal 61 of 1968
31 [1954] 27 KLR 43.
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d) The facts constituting the cause of action and when it arose.

A cause of action has been defined by several cases. In AUTOGARAGE —-VS- MOTOKOV
[1971] EA 514; it was held that there are three essential elements to support a cause of action
namely; first and foremost, that the Plaintiff enjoyed a right; secondly, the right has been violated;
and thirdly that the Defendant is liable. This was followed with modification in ATTORNEY
GENERAL VS MAJOR GENERAL DAVID TINYEFUZA SUPREME COURT?? ;where “a
cause of action was defined as meaning every fact, which, if traversed, it would be necessary for the
Plaintiff to prove in order to support his right to a judgment of the Court. In other words, it is a
bundle of facts which taken with the law applicable to them gives the Plaintiff a right to relief against
the Defendant. It must include some act done by the Defendant since in the absence of such an act;
no cause of action can possibly accrue...”

e) The facts showing that court has jurisdiction.

This was followed in CAT BISUTI VS BUZIGA DISTRICT ADMINISTRATION?* where
Dickson J. held that a mere assertion in the plaint that the court has jurisdiction is not enough. What
matters is not an assertion in the plaint that the court has jurisdiction but a statement of fact showing
that the court has jurisdiction.

f) The relief which the plaintiff claims; inter alia

A plaintiff is enjoined to plead his damages. General damages need not be specifically pleaded,
but there should be an averment that the Plaintiff claims damages for pain, suffering, inter alia. It
must be noted however that special damages should be specifically pleaded. This has developed as a
matter of legal practice.

Order 6 rule 26 provides that every pleading shall be signed by an advocate or by the party if he or
she sues or defends in person. The effect of failure to sign was discussed in TRANSGEM TRUST

VS TANZANIA ZOISITEN CORP. LTD?* where court held that the signing of the plaint was
a matter of procedure and failure to do so would not affect the merits of the case.

REJECTION OF A PLAINT

It must be noted that under order 7 rule 11, the plaint may be rejected in the following cases;
a) Where it does not disclose a cause of action.

b) Where the relief claimed is undervalued and the plaintiff, on being required by the court to
correct the valuation within a time fixed by court, fails to do so.

32 CONSTITUTIONAL APPEAL NO. 1 OF 1997
33Relying on MULLER ON THE CODE OF CRIMINAL PROCEDURE, VOLUME 14™EDITION AT PAGE 206

% HCCS 83/1969
3 (1968) HOD 501



c) Where the relief claimed is properly valued but an insufficient fee has been paid and the
plaintift on being required by the court fails to do so.

d) Where the suit appears from the statement in the plaint to be barred by any law.
e) Where the suit is shown by the Plaint to be frivolous or vexatious.

Frivolous and vexatious pleadings can be struck out at the discretion of court. This was fortified in
SARWAN SINGH V MICHEAL NOTKIN?¢ and the court of appeal noted that this power
should only be exercised in plain and obvious cases.

PROCEDURE FOR APPLICATION FOR REJECTION OF THE PLAINT

The application to court is made by way of summons in chambers under Order 7 rule 19. It must
be noted that where a plaint is rejected, the judge shall record an order to the effect with the reasons
for the order.

DOCUMENTS NEEDED

Chamber summons supported by an affidavit; where the applicant prays to court for a rejection of
the plaint, relying on any of the grounds provided for in Order 7 rule 11.

Forum

The forum is the High Court, since the CPR applies to the High Court by virtue of section 1 of the
Civil Procedure Act.

PLEADINGS BY WAY OF DEFENCE

This is conversed by Order 8 of the Civil Procedure Rules. Rule 1(1) provides that the defendant
may, if so required by court at the time of issue of the summons or at any time thereafter shall, at or
before the first hearing or within such time as the court may prescribe, file his or her defense. Rule
3 provides that each allegation of fact in the plaint if not denied specifically or by necessary
implication or stated not to be admitted in the pleadings of the opposite party, shall be taken to be
admitted, except against a person under disability; Znter alia.

It must be noted that where any defendant seeks to rely upon any grounds as supporting a right of
counterclaim, he or she shall in his or her statement of defense, state or specifically that he or she

3(1952) 19 EACA 117
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does so by way of counterclaim.” Order 8 rule 11 provides that a reply to a counterclaim filed,
shall be served on the defendant within 15 days from the date of filing the counterclaim.

FAILURE TO PLEAD AND CONSEQUENCES

As noted earlier, a Written Statement of Defense is filed in accordance with order8 rulel of the
Civil Procedure Rules S.1 71-1. Filing of a written statement enables a person to gain locus standi
in court. This was discussed in SENGENDO —VS- ATTORNEY GENERAL [1972] HCB at
Pg. 356 where court formed an opinion to the effect that a Defendant who fails to file Written
Statement of Defense puts himself out of the court and therefore can’t be heard.

CONSEQUENCES OF DEFECTIVE PLEADINGS

The Civil Procedure Rules (CPR) lays down the consequences of defective pleadings in orders 6
and 7 of the Civil Procedure Rules respectively, these are discussed herein below:

AMENDMENT OF PLEADINGS

Amendment of pleadings refers to correction of errors including curing of defects in pleadings. This
is conversed by Order 6 rule 19,20,21,31 and Order 52 rule 1 and 2 of the Civil Procedure
Rules SI 71-1. Amendment of pleadings may be done with or without leave of court.

IN MULOWOZA AND BROTHERS LTD VERSUS ENSHIRE & CO. LTD, CIVIL
APPEAL NO.26 OF 2010 in which principles for amendment of pleadings were emphasized. It
was held that an amendment should be freely allowed except where the amendment tended to cause
prejudice to the opposite party and that such prejudice cannot be readdressed.

AMENDMENT WITHOUT LEAVE OF COURT.

This is covered in O6 rule 20 and 21 of the of the Civil Procedure Rules thus; a plaintiff may,
without leave amend his or her plaint once at any time within twenty-one days from the date of issue
of the summons to the defendant or where a written statement of defense has been filed, then within
14 days form the filing of the written statement of defense or the last of such written statements.

Order 6 rule 21 provides that a defendant who has set up any counterclaim or setoff may without
leave amend the counterclaim or setoff at any time within twenty-eight days of the filing of the
counterclaim or setoff, or, where the plaintiff files a written statement in reply to the counterclaim
or setoff, then within fourteen days from the filing of the written statement in reply.

3 Rule 7 of Order 8



It must be noted that the rationale for amendment is to have the necessity and the purpose of
determining the real questions in controversy between the parties as laid out in rule 19.

In KALEMA V SSEKIBINGE (CIVIL SUIT 104 OF 2018) [2019]

Court noted that under Order 6 rule 20 of the Civil Procedure Rules, the Plaintiff was at liberty
without leave to amend his/her plaint at any time within the time specified therein. This means that
beyond the time specified above, the Plaintiff was to first seek the leave of Court.

AMENDMENT WITH LEAVE OF COURT.

This is juxtaposed from the provisions of Rule 2 and 21 of the rules. If the period is more than
twenty-one days from the date of issue of the summons to the defendant or where a written
statement of defense has been filed, then the plaintiff can only amend with leave.

If the period if more than twenty-eight days of the filing of the counterclaim or setoff, or, where the
plaintiff files a written statement in reply to the counterclaim or setoff, then the defendant has to
seek leave of court to amend.

In BRIGHT CHICKS UGANDA LTD. V DAN BAHINGIRE (MISCELLANEOUS
APPLICATION 254 OF 2011),

Court refered to Mulla, The Code of Civil Procedure, 17" Edition Volume 2, at pages 333,
334 and 335; as a general rule, leave to amend will be granted so as to enable the real question in
issue between the parties to be raised on the pleadings, where the amendment will occasion no injury
to the opposite party, except such as can be sufficiently compensated for by costs or other terms to
be imposed by the order. Leave to amend must always be granted unless the party applying was
acting mala fide and where it is not necessary for determining the real question in controversy
between the parties. The application to amend must be made bona fide and made in good faith

CARDINAL POINTS TO NOTE ABOUT AMENDMENT OF
PLEADINGS:

The amendment should not amount to a departure from the proceedings as fortified KASOLO
MAGIDU & 3 OTHERS VS. VICTORIA NILE BUS SERVICE CO.

Secondly, the amendment should be made within the limitation period as fortified by EPAINETO
MUBIRU VS UCB [1971] 1 ULR 144 wherein court held that the law does not allow statutes of
limitation to be circumvented.

An application for aleave to amend cannot be allowed where it discloses a new cause of action which
is inconsistent with the pleadings. This was held in AFRICAN OVERSEAS COMPANY VS
ACHARYA [1963].
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PROCEDURE, FORUM AND DOCUMENTS

One drafts chamber summons supported by an affidavit, [hereinafter referred to as the application]
under Order 6 rule 19 and 31, wherein he swears or affirms that it will cause no injustice to the
other party and that it will determine the real issues in dispute between the parties.

Upon completion, these are commissioned; and a commissioner for oaths certifies the annexures.

The application is then taken to the cash/revenue office of the High Court and it’s assessed for filing.
The assessment is paid in the bank, whereupon a receipt is issued. It’s at this stage that the application
is filed. Upon filing of the application, it is given a reference number and taken to the Registrar for
signature, sealing and fixing of a date for hearing.

STRIKING OUT PLEADINGS

This is conversed by Order 6 rule 30 of the Civil Procedure Rules SI 71-1 thus, (1) The court
may, upon application, order any pleading to be struck out on the ground that it discloses no
reasonable cause of action or answer and, in any such case, or in case of the suit or defence being
shown by the pleadings to be frivolous or vexatious, may order the suit to be stayed or dismissed or
judgment to be entered accordingly, as may be just. It must be noted that all orders made in
pursuance of this rule shall be appealable as of right.

DismiISSAL OF SulIT.

If, in the opinion of the court, the decision of the point of law substantially disposes of the whole
suit, or of any distinct cause of action, ground of defence, setoff, counterclaim, or reply therein, the
court may dismiss the suit or make such other order in the suit as may be just. This is conversed by
Order 6 rule 2 of the Civil Procedure Rules SI 71-1

In NTAMBARA V SEGAWOLE (MISCELLANEOUS APPLICATION 1082 OF 2019)
[2020] Court noted that a dismissal of a suit under Order 17 rule 4 of the Civil Procedure Rules
finally disposes of a suit as was held in the case of NTALO MOHAMED VS STANBIC BANK
OF UGANDA LIMITED MISC. APP. NO. 211 OF 2017.

DISCONTINUANCE OF A SUIT.



This is provided for in order 8 rule 13 which is to the effect that discontinuance of suits occurs if
in any case in which the defendant sets up a counterclaim, the suit of the plaintiff is stayed,
discontinued or dismissed; the counterclaim may nevertheless be proceeded with.

NAMUBIRU V KATONGOLE & ANOR (CIVIL SUIT 345 OF 2015) [2017]

Court observed that except as in this rule otherwise provided, it shall not be competent for the
Plaintift to withdraw or discontinue a suit without leave of the court, but the court may, before or
at, or after hearing upon such terms as to costs, and as to any other suit, and otherwise as may be just,
order the action to be discontinued or any part of the alleged cause of complaint to be struck out.”

SETTLEMENT OF PRELIMINARY OBJECTIONS

Order 15 rule 2 provides that where issues both of law and of fact arise in the same suit, and the
court is of the opinion that the case may be disposed of on the issues of law only, it shall try those
issues first and for that purpose may, if it thinks fit postpone the settlement of the issues of fact after
the issues of law have been determined. Case law is to the effect however, that if the issues of law to
be disposed of raise triable issues, then court will not determine the case on those issues of law. This

is due to the fact that it may necessitate adducing evidence.

WITHDRAWAL OF SUITS

This is provided for in Order 25 of the Civil Procedure Procedure, and provides a mode of
withdrawal of suits by either the defendant or the plaintiff.

Rule 1(1) provides that the Plaintiff may at any time before the delivery of the defendants’ defence
or after receipt of the defense, before taking any other proceedings in the suit (except any application
in chambers) by notice in writing to wholly discontinue his or her suit against all or any of the
defendants. We are fortified by MULONDO VS SEMAKULA [1982] where court held the
principle laid out in Order25 rule1(1).

Rule 1(2) provides that except as in this rule otherwise provided, it shall not be competent for the
Plaintiff to withdraw or discontinue a suit without leave of court, but the court may before or at or
after hearing upon such terms as to costs, and as to any other suit, and otherwise as may be just, order
the action to be discontinued or any part of the alleged cause of the complaint to be struck out.

Three points should be noted about withdrawal of suits by a plaintiff, as follows

e First and foremost, the withdrawal should be before delivery of the defendants’ defense or
after receipt of the defense, before taking any other proceedings in the suit.

e Secondly, the notice should be given in writing wholly discontinuing the suit or
withdrawing part of the suit.

e Thirdly, the plaintiff undertakes to pay costs of the suit of the defendant.
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Withdrawal of a suit by the defendant is not allowed without leave of court; it would still be in the
same format; as provided for under order 25 rule 1(3).

It must be noted that withdrawal of a suit can also be done by consent. Order 25 rule 2 provides
that when a suit has been set down for hearing, it may be withdrawn prior to the hearing by either
the plaintiff or the defendant upon filing a consent signed by both parties.

PROCEDURE FOR WITHDRAWAL OF SUIT;

This is done by application vide summons in chambers under order 25 rule 1 and rule 7 of the CPR.
Documents needed

Chamber summons supported by an affidavit; where the applicant prays to court for withdrawal of
the suit.

Forum

The forum is the High Court, since the CPR applies to the High Court by virtue of Section 1 of the
Civil Procedure Act.



ISSUE AND SERVICE OF
SUMMONS

WHAT IS A SUMMONS?

Summons is an official order requiring a person to attend court either to answer a claim / charge or
to give evidence

The summon must be signed as a must contain a seal of court Order.5 rule 1 In KAUR V CITY
AUTO MART (1967) EA 108, court held that the requirements of signing and sealing are
mandatory and failure to comply with them renders the summons a nullity.

DR. B.B BYARUGABA V KANTARAMA (CIVIL MISCELLANEOUS APPLICATION
229 OF 2019) [2020] Court observed that Service of court process is generally governed by Order
5 Civil Procedure Rules for the service of summons. In particular, it is a requirement under Order
5 1.10 Civil Procedure Rules, that service of summons shall be made to the defendant in person or
his/her appointed agent. It provides as follows;

“10. Service to be on defendant in person or on his or her agent.

Wherever it is practicable, service shall be made on the defendant in person, unless he or

she has an agent empowered to accept service, in which case service on the agent shall be
sufficient.” [underlined for emphasis].

“Personal service” denotes leaving a copy of the document served with a person upon whom the
service is intended to be effected. In ERUKANA OMUCHILO VS. AYUB MUDIIWA [1966]
EA 229, the court held that service on the defendant’s agent is effective service only if the agent is
empowered to accept service. It is also the settled position that proper effort must be made to effect
personal service but if it is not possible, service may be made to an agent or an Advocate. See:
KIGGUNDU VS. KASUJJA [1971] HCB 164. Similarly, service of court process may be effected
on the defendant personally or on an agent by whom the defendant carries on business and such
service on an agent is effectual. See: LALJI VS. DEVJI [1962] EA 306; UTC VS. KATONGOLE
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[1975] HCB 336. Worthy of note is that for service to be deemed proper and effective, there must
be proof of service by a serving officer or process server. In that regard, Order 5 r.16 CPR provides
as follows;

“The serving officer shall, in all cases in which the summons has been served under rule 14
of this Order, make or annex or cause to be annexed to the original summons an affidavit
of service stating the time when and the manner in which the summons was served, and the
name and address of the person, if any, identifying the person served and witnessing the
delivery or tender of the summons.” [underlined for emphasis].

In MB Automobiles vs. Kampala Bus Service [1966] EA 400; Owani vs. Bukenya Salongo
[1976] HCB 62, court held that failure to record the name and address of the person identifying
the person to be served renders the affidavit of service incurably defective.

EFFECT OF IRREGULARITIES IN THE COURT PROCESS

There are situations where for one reason or another court summons are not signed and sealed by
the responsible officers. In TOMMY OTTO V UGANDA WILDLIFE AUTHORITY,* In this
case the hearing notice was either signed nor dated. The court held that a hearing notice is issued by
the court and the plaintiff cannot be held liable for the negligence of the staff in court registry to
have issued an undated and unsigned hearing notice. The hearing notice indicated when the matter
was due before the court and was sealed by a seal of court. That despite the said effects, the hearing
notice served the purpose for which it was intended and both parties were before court. They said
did not cause any injustices to any of the parties.

WHAT MUST ACCOMPANY THE SUMMONS?

Order.5 rule 2 mandates that the summons is accompanied by a copy of the plaint, a brief summary
of evidence to be addressed, a list of witnesses, a list of documents and a list of authorities.

ON WHOM ARE SUMMONS SERVED

Order.5 rulel0 requires that summons is served personally on the defendant. This was buttressed
in the case of Kasirivu and 4 ORS v Bamurangye and 3 ORS (2010) CA 25

3 HECS No. 208/2002



In WADAMBA V MUTASA & 2 ORS (HCT-04-CV-CA 32 OF 2015)

Court opined that according to Order 5 rule 13 of the Civil Procedure Rules, service of summons
must be personal, but where it is not possible to serve the defendant service can be done on his agent
or adult member of his family. See: BETTY OWARAGA V. G.W. OWARAGA HCCA NO.
60 OF 1992

SUMMONS ON AGENT / ADULT MEMBER

Under order.5 rule 13 of Civil Procedure Rules, where it is not possible to personally access the
defendant or defendant connect be found, summons can be served on his agent or an adult member
of his family. In ERUKARIA KARUMA V MEHLA? the process served his wife having been
told the defendant was in India. The court held that where the defendant cannot be found, the
process server must do due diligence to establish their whereabouts. Its upon such failure that an
agent or adult member may be served. In this case court found that it was inadequate ground to say
that the defendants could not be found in the absence of any enquiry as to the defendants’ address
in the country he has gone to, the duration of his stay and the likely dates for his return. The judge
said that without these one could not say that the defendant cannot be found. The ex parte decree
was set aside.

FIXING OF SUMMONS AT A CONSPICUOUS PLACE

Under Order.5 rule 15, a process server upon carrying out all due and reasonable diligence cannot
find the defendant or any person on whom service can be effected, the process server can affix a copy
of the summons on the outer doors or some other conspicuous part of the house in which the
defendant ordinarily resides or carries on business or personally works for gain and shall then return
the original summons to count with a report annexed to it stating that he or she has affixed the copy.

SUBSTITUTED SERVICE

Where the court is satisfied that for any reason the summons cannot be served in the ordinary way,
the court shall order the summons to be served by a fixing a copy of it in some conspicuous place in
the court house, if any, in which the defendant is known to have last resided or carried on business
or personally worked for gain, or in such other manner as the courts thinks fit order.5 rule 18(1).
E.g., newspaper ads. The substituted service under order of the court shall be as effectual as if it had
been made on the defendant personally Order.5 rule 18(2).

% (1960) EA 305,
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In SATUINDER SINGH V SARINDER KAUR®, substituted service is granted with a purpose
or goal to achieve. It is granted when the court is satistied that there exists a practical impossibility of
actual service that the method of substituted service assured by the plaintiff/petitioner is one which
will in all reasonable probability, if not certainty, be effective to bring knowledge of the plaint /
petition to the respondent / defendant. Substituted service should only be effected if the person is
within the jurisdiction of the court. If the person to be served is outside the jurisdiction of court, the
provisions of order.5 rule22 Civil Procedure Rules which govern service outside the jurisdiction

apply*.

PROOF OF SERVICE

The person served or who receives service on behalf of the defendant should sign on the original
court process acknowledging receipt of the process. order.5 rule 14. In KASIRIVU AND 4 ORS
V BAMURANGYE AND 3 ORS*, it was held that where a duplicate or copy of the summons.

IMPORTANT TO NOTE

Court shall not proceed ex parte, if summons has not been duly served. —No Court can
rightly proceed to hear a suit ex parte until it has been proved to the satisfaction of such Court that
the summons to a defendant to appear has been duly served, that is, has been served strictly in such

manner as the law provides.

Process-server’s report to be proved by affidavit or examination in Court—Whenever it is
necessary, in ex parte proceedings, under Order IX, Rule 6, of the Code of Civil Procedure, to have
the report of service of summons proved by the affidavit or statement in Court of the process-server
he should be ordered by the Court to appear before the proper officer or Court.

Nature of proof of service in different cases—The nature of the proof of service which the
Court ought to require in each case, according as it falls under one or other of the various relevant
provisions of the Code of Civil Procedure relating to service of summons, may be shortly stated as
follows:

Personal service—When the summons or notice is served on the defendant or respondent
personally, the service and the signature of the defendant or respondent on the back of the process

should be proved.

Service on agent—If the service be made under Order V, Rule 12, on an agent, it should be
proved that this person was empowered to accept service, under Order III, Rules 2, 5 or 6, or
Order V, Rule 13, of the Code, as the case may be. The party causing the service to be effected
must give proof to this effect. It is a matter of which, ordinarily speaking, the serving officer would
have no knowledge.

“HCCS NO.2 of 2002
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Service on incharge of property—If the service be made under Order V, Rule 14, it should be
proved in like manner that the summons or notice could not be served on the defendant or
respondent in person, and that he had no agent empowered to accept the service and that the person
to whom the process was delivered was an agent of the defendant or respondent in charge of the land
or other immovable property forming the subject matter of the suit.

Service on adult male member of the amily—If the service be made under Order V, Rule 15, it
should be proved that the defendant could not be found or was absent from his residence and had
no agent empowered to accept the service, and that the person to whom the process was delivered
was an adult male member of his family, and was actually residing with him at the time of such
service. It is to be noted that a servant is not a member of the family within the meaning of this rule.

Service by affixation under Order 5, Rule 17—If the service be made under Older V, Rule 17,
it should, in like manner, be proved .according to the circumstances of the case, either that the
persons to whom the summons or notice was tendered refused to sign the acknowledgement, though
he was informed of the nature and contents of the document, or that the defendant could not be
found or was absent from his residence, and that there was no agent empowered to accept service,
nor any other person on whom the service could be made; and, in either case, that the house, on the
outer door of which a copy of the process was affixed, was the ordinary residence or place of business
of the defendant at the time when it was so affixed. It is the duty of the Court in such cases to satisty
itself after taking the process server”s affidavit or statement on solemn affirmation and after such
further enquiry as may be necessary, that reasonable efforts were made without success to serve the
defendant personally, and then declare whether the summons was, duly served”. Without such a
declaration under Order V, Rule 19, the summons cannot be held to be duly served.

NECESSITY OF ISSUE AND SERVICE OF SUMMONS

This is conversed in Order 5 of the CPR. Order 5 rule 1(1) provides that when a suit has been
duly instituted a summons may be issued to the defendant ordering him or her to file a defence
within a time specified in the summons; or ordering him or her to appear and answer the claim on a
day to be specified in the summons.

Rule 2 provides that the summons has to be accompanied by a copy of the plaint, a brief summary
of the evidence to be adduced, a list of witnesses, a list of authorities, a list of documents to be relied
on except that an additional list of authorities may be provided later with the leave of court.
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MODES OF EFFECTING SERVICE

Rule 8 provides that for the mode of service; it shall be made delivering or tendering a duplicate of
the summons signed by the judge, or such officers the judge appoints for this purpose and sealed
with the seal of court.

Rule 10 provides that whenever it is practicable, service shall be made on the defendant personally
unless he or she has an agent empowered to accept service, in which case service on an agent shall be
sufficient. To this end, rule 13 provides that where in any suit the defendant cannot be found,
service may be made on an agent or an adult member of the family of the defendant who is residing
with him or her.

The defendant is enjoined to endorse an acknowledgement on the original summons except that if
court is satisfied that the defendant or his agent or other person on his or her behalf has refused to
endorse, the court may declare the summons to have been duly served.®

Rule 15 provides that the serving officer after using all due and reasonable diligence, cannot find
the defendant, or any person on whom service can be made, the serving officer shall affix a copy of
the summons on the outer door or some other conspicuous part of the house where the defendant
ordinarily resides or carries on business or personally works for gain, and shall then return the original
to the court from which it was issued with a report endorsed on it or annexed to it stating that he or
she has so affixed the copy; the circumstances under which he or she did so, and the name and address
of the person, if any , by whom the house was identified and in whose presence the copy was aftixed.

The serving officer has to make or cause to be made, under rule 16 an affidavit of service to be
annexed if the service was made under rule 14; stating the time when and the manner under which
the summons was served, and the name and address of the person, if any, identitying the person
served and witnessing the delivery or tender of the summons.

Service on a defendant in prison is effected by serving the officer in charge of the prison under rule
19. In addition, rule 20(1) provides that where the defendant is a public officer in civil employment,

or is a servant of a railway company or local authority, summons may be most conveniently served

on the defendant’s head of office.

Rule 20(2) provides that where the defendant is a soldier, the court shall send the summons to his
or her commanding officer, together with a copy to be retained by the defendant.

Rule 24 provides that every application for leave to serve summons or notice on a defendant out of
jurisdiction shall be supported by an affidavit Znter alia and showing in what place or country the
defendant is or probably may be found. Rule 27 provides that where the defendant is neither a
commonwealth citizen nor a British protected person and is not in a commonwealth country, notice
of the summons and not the summons itself shall be served upon him or her.

# Order S rule 14



PROCEDURE FOR APPLICATION FOR LEAVE TO SERVE OUT OF
JURISDICTION

Application is by chamber summons supported by an affidavit under Order 5 rules 24 and 32.

When leave has been granted, rule 28 provides that the notice to be served shall be sealed with the
seal of the High Court for use out of the jurisdiction and shall be forwarded by the Registrar to the
Minister together with a copy of it translated into the language of the country in which service is to
be effected. A request for further transmission of the notice through proper channels of the country
in which service is to be effected shall be in form 10 of Appendix A to the Rules.

Another rule which ought to be noted thus service cannot be effected on Sunday Rule 9 of order
51 provides that service of pleadings, notices and summons other than summonses on plaints, orders
rules and other proceedings shall be effected before the hours of six in the afternoon, except on
Saturdays before the hour of one in the afternoon. It must be noted that for purposes of computing
time service after six on a weekday or after the hour of one on a Saturday shall be deemed to have

been service on the following day, and for Saturday it will be deemed service on Monday.

Substituted service is provided for under rule 18 thus, where the court is satisfied that for any reason
the summons cannot be served by affixing a copy of it in some conspicuous place in the courthouse
and also on some conspicuous part of the house, if any, in which the defendant was known to have
last resided or carried on business or personally worked for gain, or in such manner as court thinks
fit; and substituted service shall be taken to be as effectual as if it had been made on the defendant
personally. Application for leave to serve summons through use of substituted service is by chamber
summons under order 5 rule32, where the applicant should satisfy court, he or she has used
reasonable steps to effect service of summons on the defendant and failed.

SERVICE OF SUMMONS ON DIFFERENT KINDS OF PARTIES

PERIOD OF LIMITATION OF SERVICE

Summons have to be served within 21 days from the date of issue, as enunciated in order 5. It must
be noted that where the summons issued under Order 5 have not been effected within 21 days from
the date of issue, and there is no application for extension of time or the application for extension of
time has been dismissed; the suit shall be dismissed without notice.

Procedure for application for extension of time to effect service

One makes an application by chamber summons under Order 5 rules 1(2) and 32. The applicant
has to show court sufficient reasons to court justifying the extension of time for service.

Documents
Chamber summons accompanied by an affidavit.

List of authorities, witnesses, documents and witnesses under order 6 rule 2
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EFFECT OF EXPIRY OF PERIOD

This is conversed in Order 5 rule 1(3)(a) which provides that where summons have been issued
and service has not been effected within 21 days from the date of issue or there is no application for
extension of time, or the application for extension of time has been dismissed; the suit shall be
dismissed without notice.

WHO CAN EFFECT SERVICE

It must be noted that Order 5 rule 7 provides that where court has issued a summons to a
defendant, it may be delivered for service to any person for the time being duly authorized by the
court, or to an advocate or an advocate’s clerk who may be approved by the court generally to effect
service of the process. This means that a person has to be authorized by court to effect service. Failure
of this requirement leads to improper service of the court process.

EFFECT OF PROCEEDING WITHOUT SERVICE OF SUMMONS;

In practice, the proceedings go on ex parte; but the defendant can apply to court to set aside the ex
parte judgment, if it has been passed, under Order 9 rule 12.

Procedure for application to set aside the ex parte judgment.

Application to court by summons in chambers under Order 98 rule 29; supported by an affidavit,
where the defendant avers that he or she was not served with the summons.

Documents
Summons in chambers.

List of authorities, witnesses, documents and witnesses under order 6 rule 2.

Forum

The forum is the High Court, since the CPR applies to the High Court by virtue of section 1 of the
Civil Procedure Act.



PROCEEDING EXPARTE

Order 9 rule 10 provides that in all suits not by the rules of this otherwise specifically provided for,
in a case where a defendant does not file a defence on or before the date mentioned in the therein,
the suit may proceed if the party had filed a defence. This means the proceedings go on ex parte.

Order 9 rule 20 provides that where the plaintiff appears and the defendant does not appear where
the suit is called on for hearing; if court is satisfied that the summons or notice of hearing was duly
served, it may proceed ex parte.
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FILING DEFENCE FOR
DEFENDING

A defense is a written plea made against a plaintiff’s statement of claim.

There are several defenses:

NON-CONDITIONAL DEFENSE:

Is one which is available under an express right to do so e.g., when someone commences an
ordinary suit, they have a right to write a Written Statement of Defence(WSD) under order.9 rule
1(1) of Civil Procedure Rules.

CONDITIONAL DEFENCE:

Under order.36 of Civil Procedure Rules a defendant does not have an automatic right
to defense. They have to apply for leave to appear and defend the right of application once granted
may order the defendant to satisfy certain conditions before filing the defence.

TECHNICAL DEFENSE:
Is one premised on a point of law e.g., filing the suit out of time, then limitation is a defence?

Other technical defence is res judicata.5.7 of the (Civil procedure Act) CPA.

GENERAL DEFENSES.

These are intended to address facts raised by adverse parties. Not specific but evasive denials
are not permissible under Order.6 rule10.



A good defense must traverse each and every fact Order.6 rule 8 and order.8 rule 3.

Order.6 rule 8 provides that it shall not be sufficient for the defendant in his/her
WRITTEN STATEMENT OF DEFENCEto deny generally the grounds alleged by the statement
of claim or for the plaintiffin his/her written statement in reply to deny generally the grounds alleged
in a defense by way of counter claim but each party must deal specifically with each allegation of
facts of that he/she does not admit the truth except damages.

Order.8 rule 3 provides for specific denial of every allegation of fact in the plaintiff not
denied specifically or by necessary implication or stated to be not admitted in the pleading of the
opposite party shall be taken as admitted except as against a person under disability but court may
in its discretion require any facts so admitted to be proved otherwise than by that admission.

PLAUSIBLE DEFENCES AND SHAM DEFENCES.

Plausible defences are defences with merit or which on the face of it have merit.

Sham defences are those without merit filed in bad faith to buy time or filed out of dishonesty.

DEFENCES CONTAINING ADMISSIONS.

Where the defendant admits part of the claimer all the claim.

CONTENTS OF THE DEFENCE.

In the defence, tell us what allegations you deny.
What allegations your unable to admit/deny but would require the plaintiff to prove.
State the allegation you admit.

Denials must be expressed and companied with a reason for denial not evasive through. Order.6
rule10.If you intend to put forward your own version of facts then do so e.g. “In respect to para 2,1
deny the facts stated and over that”.

If you raise limitation, give details of the dates.

WRITTEN STATEMENT OF DEFENCE (WSD).

Order.5 rule. 1(a) requires a defendant served with summons to file a WRITTEN
STATEMENT OF DEFENCEwith in the time prescribed in the summons.

In the case of A.G AND UCB V WESTMONT (1999) UGHC 9 the court held that
tailure to file a defence excludes a party from participating in court proceedings.
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PRINCIPLES/ GUIDELINES.
Defence must be filed in the same court or division of the court where the suit is pending.
PINNACLE PROJECTS LTD V BUSINESS IN MOTION CONSULTANTS.

Filing a defence must be done with in a period of 15 days from the date of service and is complete
when the Written Statement of Defence(WSD) and evidence of payment of court fees is filed in the
relevant registry of the appropriate court.

Order.8 rule 1(2)- A defence must be filed within 15 days after service of summons.

The defense must be endorsed by the registrar magistrate, stamped and sealed. Only then can the
Written Statement of Defence(WSD) be served. Order.9 rule 1.

Where the defendant is the attorney general, the defense is required to be filed within 30 days from
the date of service. (rule.6 of the government proceedings rules).

CONTENTS OF WRITEN STATEMENT OF DEFENCE

It should not contain a bare denial but must contain facts that constitute a reasonable defence
otherwise Order.6 rule 30 will be involved to strike out the defence on ground that it discloses no
reasonable answer. The plaintiff must apply by notice of mention to have the defence struck off.

Order.6 rule 8 requires that denial should be specific and shall not be sufficient for the defendant
in his /her words to deny generally the grounds alleged by the statement of claim.

In NILE BANK LTD V THOMAS KATO ORS*, Justice Arach-Amoko held that the defence
contained general demands to the p/fs allegations which offended Order.6r7 (now 8) which requires
each party to specifically deal with each allegation of fact denied. Here the plaintiff had by notice of
motion applied to court to have the defendants defence struck off and it was granted.

A Wtness Satement of Defence (WSD) is a pleading and must be accompanied by the summary of
evidence, list of authorities, list of witnesses and documents. (Order.6 rule2).

Rule 5 of the judicature rules 2013 requires that the WRITTEN STATEMENT OF
DEFENCE;s filed together with the defendant’s mediation case summary.

EXTENSION OF TIME TO FILE A WRITEN STATEMENT OF DEFENCE.

Defendant may apply for extension of time with in which to file a defence or to file a defence out of
time and apply for extension of time to validate it. order.51 rule 6 and 7.

“HMCA NO.1190 of 1999



HOW DONE AND WHEN DONE

This is envisaged in Order 8 of the Civil Procedure Rules. Rule 1 [2] provides that a defendant
shall unless some other or further order is made by the court, file his or her defense within fifteen

days after service of the summons.

It is advisable to have specific denials in a defence. This is laid out in Rule 3 which provides that
every allegation of fact in the plaint, if not denied specifically or by necessary implication, or stated
to be not admitted in the pleading of the opposite party, shall be taken to be admitted, except as
against a person under disability; but the court may in its discretion require any facts so admitted to
be proved otherwise than by that admission.

CONSEQUENCES OF FAILURE TO FILE A DEFENCE

This is covered above under the sub heading “Proceeding ex parte”. In a nutshell, an ex parte
judgment shall be entered against the defendant. Failure to file a defence ousts the Defendant’s locus
before court. This was held in SENGENDO —VS- ATTORNEY GENERAL [1972] hcb at pg.
356 where court formed an opinion to the effect that a Defendant who fails to file Written
Statement of Defence puts himself out of the court and therefore can’t be heard.

TYPES OF JUDGMENTS

The law relating to judgements is set out under Order.21 of Civil Procedure Rules.

Order.21 rule 3(1) mandates that the judgement be dated and signed by the judge issuing it in open
court.

Under Order.21 rule 3(3) judgements once signed shall not afterwards be altered to except as
provided by section 99 of the act or on review.

CONTENTS OF JUDGEMENT.

Under Order 21 rule 4, judgements in defended suits must contain a concise statement of the case,
the points for determinant decision on the case and the reasons for the decision.

Rule 5 requires that where issues have been framed, the court must state its finding or decision, with
reasons for the finding or decision.
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MULIGANDE ZYEDI V UGANDA (CRIMINAL APPEAL 39 OF 2013) [2021]

SUMMARY JUDGMENT

This is provided for in Order 36 of the Civil Procedure Rule. Rule 2 provides thus;

“all suits where the plaintiff seeks only to recover a debt or liquidated demand in money payable by

the defendant, with or without interest, arising upon a contract, expressed or implied, on a bond or
contract written for payment of a liquidated amount of money; on a guaranty where the claim
against the principal is in respect of a debt or liquidated amount only; on a trust; or upon a debt to
the Government for income tax; or being actions for the recovery of land, with or without a claim
for rent or mesne profits, by a landlord against a tenant whose term has expired or has been duly
determined by notice to quit, or has become liable to forfeiture for nonpayment of rent, or against
persons claiming under the tenant;” may, at the option of the plaintiff, be instituted by presenting a
plaint in the form prescribed endorsed “Summary Procedure Order XXXVI” and accompanied by
an affidavit made by the plaintiff, or by any other person who can swear positively to the facts,
verifying the cause of action, and the amount claimed, if any, and stating that in his or her belief
there is no defense to the suit.

CONSENT JUDGMENT

Easily put, this is a type of judgment whereby the parties’ consent to it. The parties draft a consent
judgment and file it in court for the judge to sign it.

DEFAULT JUDGMENT

This is provided for in Order 36 rule 3 which provides that Upon the filing of an endorsed plaint
and an affidavit as is provided in rule 2 of the Order, the court shall cause to be served upon the
defendant a summons .... and the defendant shall not appear and defend the suit except upon
applying for and obtaining leave from the court.

Sub rule (2) which is the gist of this type of judgment states that in default of the application by the
defendant or by any of the defendants (if more than one) within the period fixed by the summons
served upon him or her, the plaintiff shall be entitled to a decree for an amount not exceeding the
sum claimed in the plaint, together with interest, if any, or for the recovery of the land (with or
without mesne profits), as the case may be, and costs against the defendant or such of the defendants

as have failed to apply for leave to appear and defend the suit.

It must be noted that where a defendant wishes to be given leave to appear and defend, he or she
follows the principles laid down in rule 4 of the order 2 an application by a defendant served with



asummons.... for leave to appear and defend the suit shall be supported by aftidavit, which shall state
whether the defense alleged goes to the whole or to part only, and if so, to what part of the plaintiff’s
claim...

A default judgment is also evident under Order 9 rule 6 to wit where the plaint is drawn claiming
aliquidated demand and the defendant fails to file a defense, the court may subject to rule 5 of this
Order, pass judgment for any sum not exceeding the sum claimed in the plaint together with interest
at the rate specified, if any, or if no rate is specified, at the rate of 8 percent per year to the date of
judgment and costs.

INTERLOCUTORY JUDGMENT

This can be categorized into two and is discussed below:

First and foremost, under order 9 rule 8, where the plaint is drawn with a claim for pecuniary
damages only or for detention of goods with or without a claim for pecuniary damages, and the
defendant([s] fail[s] to file a defense on or before the day fixed in the summons, the plaintiff may,
subject to rule 5 of the order, enter an interlocutory judgment against the defendant[s] and set
down the suit for assessment of the value of the goods and/ or damages only, in respect of the amount
found to be due in the course of the assessment.

Secondly, where an application is before court during the subsistence of a main suit or if the
application is originating, the type of judgment passed is called an interlocutory judgment. Examples
of such applications include applications for temporary injunctions under Order 41, security for
costs under Order 26, stay of execution under order 22.

A defendant is at liberty under Order 9 rule 27 to apply to court to set aside a decree passed against
him ex parte. Rule 27 provides thus, in any case in which a decree is passed ex parte against a
defendant, he or she may apply to the court by which the decree was passed for an order to set it

aside; on two grounds:
e Ifhe or she satisfies the court that the summons was not duly served;

e He or she was prevented by any sufficient cause from appearing when the suit was called on
for hearing;

The court shall at its discretion make an order setting aside the decree passed against him or her upon
such terms as to costs, payment into court, or otherwise as it thinks fit, and shall appoint a day for
proceeding with the suit; there is an exception to setting aside a decree passed ex parte; if the decree
is of such a nature that it cannot be set aside as against such defendant only, it may be set aside as
against all or any of the other defendants also. It must be noted further that on the strength of rule
28, no decree shall be set aside on any such application as aforesaid unless notice of the application
has been served on the opposite party.
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ORDINARY JUDGMENT

This is provided for under Order 21 of the Civil Procedure Rules. This is the type of judgment
pronounced at the close of a case. Rule 1 of the order provides that in suits where a hearing is
necessary, the court, after the case has been heard, shall pronounce judgment in open court, either
at once or on some future day, of which due notice shall be given to the parties or their advocates.

A judgment pronounced by the judge who wrote it shall be* dated and signed by him or her in open
court at the time of pronouncing it.

It must be noted that judgments in defended suits shall contain;
e A concise statement of the case,
e the points for determination,

e the decision on the case and the reasons for the decision.* In suits in which issues have been
framed, the court shall state its finding or decision, with the reasons for the finding or
decision, upon each separate issue, unless the finding upon any one or more of the issues is
sufficient for the decision of the suit.

The decree shall agree with the judgment; it shall contain the number of the suit, the names and
descriptions of the parties and particulars of the claim, and it shall specify clearly the relief granted
or other determination of the suit.*” The decree shall also state by whom or out of what property or
in what proportion the costs incurred in the suit are to be paid.

EX PARTE JUDGEMENTS.

This kind of judgement arises when only the plaintiff is heard in the suit. Ex parte proceedings may
be initiated under Order 9 rule11(2) where a defendant fails to file a defense within the prescribed
time the plaintiff may set suit down 4 hearing ex parte.

They may also be initiated under Order 9 rule 20(1)(a) where although a defendant filed a defense,
he/she is absent on the day of the hearing have been served with summons / hearing notice.

During ex parte proceedings, the plaintiff has the burden to satisty court that he/she is entitled to
the remedies sought. ABEDRREGO ONGOM V AMOS KAHERU.#

Setting Aside Interlocutory and Default Judgements Under Order9 rule 6 and Order 9 rule
8

“ Rule 3
“ Rule4
“ Rule 6
#(1995) 111 KALR 7.



Order.5 rule 1(a) requires a defendant served with summon to file a WRITTEN STATEMENT
OF DEFENCEwith in the time prescribed in the summons.

Under Order.8 rule 1(2) a defense must be filed within 15 days after service of summon

Where a defendant does not file a defense within the prescribed time the plaintiff pursuant to
Order.9 rule 5 causes an affidavit of service to be filed on court record and then proceeds under
Order.9 rule 6 to apply for a default judgment on if the claim is for a liquidated demand or apply
for an interlocutory judgment under Order.9 rule 8 if the claim is for pecuniary damages

A party aggrieved by the insurance of the default or an interlocutory judgement under Order.9 rule
6 or Order.9 rule 8 can apply to have it set aside under Order.9 rule 12 of Civil Procedure
Rules.

In NICHOLAS ROUSSOS V GULAM HUSSEIN HABIB VIRAN AND ANOTHER
CIVIL APPEAL NO.6/1995, the supreme court held that Order.9 rule 12 of Civil Procedure
Rules was the appropriate provision when setting aside any judgment issued under Order.9 rule 6
or Order 9 rule 8.

Order.9 rule12, does not specify the grounds for setting aside and any sufficient ground that gives
cause to the court to exercise its discretion is sufficient.

Sufficient cause was defined in Kibuuka v Uganda Catholic Lawyers Society & 2 Ors
(Miscellaneous Application 696 of 2018) [2019] UGHCCD 72

According to the respondent’s counsel, the phrase 'sufficient cause’ is normally interchangeable
with the phrase 'good cause' and Kwizera Christopher t/a Kwiz Honest Auctioneers v Jephtar
(Miscellaneous Application 345 of 2019) [2020] UGHCCD 111

“Sufficient cause” is an expression which has been used in large number of statutes.
The meaning of the word "sufficient” is "adequate”

PROCEDURE

Application is by notice of motion with an affidavit in support brought under Section 98 of Civil
Procedure Act and Order 9 rules 12, Order 52 rule 1 of Civil Procedure Rules

However, an omnibus application seeking an order for setting aside and enlargement of time within
which to file the defence is brought.

This is brought under Section 96, Section 98 of Civil Procedure Act, Order 9 rule 12, Order 15 rule
6 and Order 52 rule 1 of Civil Procedure Rules.
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DOCUMENTS.

Notice of motion
Affidavit in support.
Written Statement of Defence.

NB: Setting Aside Exparte judgements is done pursuant to Order 9 rule 27 of the Civil Procedure
Rules.

TEMPORARY INJUNCTIONS

Law applicable:

These are governed under Section 38 of the Judicature Act which gives court power 2 grant orders
of a temporary injunction in all cases which it appears to the court to be just and convenient to do

so to restrain any person from doing acts.

The grant of temporary injunctions is discretionary Section 98 of the civil procedure Act &
Section 64(c) of Civil Procedure Act.

CONSIDERATION FOR GRANTING OF A TEMPORARY INJUNCTION.

The general considerations are stipulated under Order.41 rule (1)(2) of the Civil Procedure
Rules. They are:

That any property in dispute in a suit is in danger of being wasted, damaged or alienated by any party
to the suit or wrongfully sold in execution of a decree or

That the defendant threatens or intends to remove or dispose of his/her property with a view to
defraud his or creditors.

In a suit for restraining the defendant from committing a breach of contract or other injury of any
kind whether compensation is claimed or not Order .41 rule 2.

PURPOSE OF AN ORDER OF TEMPORARY INJUNCTION.

In the case of Makerere university v Omumbejja Namusisi,*’ the court stated that the purpose
of an order for a temporary injunction is primarily to preserve the status quo of the subject matter
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of the dispute pending final determination of the case and the order is granted in order to prevent
the ends of justice from being defeated.

The court further defined the status quo as simply devoting the existing state of affairs existing
before a given particular point in time. In case of land, status quo is purely a question of fact and the
relevant consideration is the point in time at which the acts complained of as affecting or likely to
affect or threatening to affect the existing state of things accrued.

Status quo may thus be in retrospect as in case of trespass or ex post facto as in case of a threatened

action.

In FINASI/ROKO CONSTRUCTION SPV LIMITED AND ANOR V ROKO
CONSTRUCTION LIMITED (CIVIL APPLICATION 220 OF 2019) [2019]. Status quo
was defined simply to mean ‘existing state of things or existing condition before a particular point of
time. When or before what time will normally on facts of each case. In all circumstances, however
the existing state of things must be as at the date when the defendant did the acts or the first at which
is alleged to have been wrongful or the date then the plaintiff learned of the act or the date when
he/she issued summons.

GUIDING PRINCIPLES WHEN GRANTING TEMPORARY INJUNCTIONS.

These were laid down by lord Diplock in the case of AMERICAN CYANAMID CO. V
ETHIEON LTD and cited with approval in the case of KIYIMBA KAGWA V
KATENDE?’. They are :

APPLICANT WILL SUFFER IRREPARABLE INJURY.

Where court is in doubt in regard 2 the two above the balance of conveniences of growing the
application.

PRIMA FACIE CASE:

Applicant must show they have a prima facie case in the substantive suit. In the substantive suit, In
DANIEL MUKWAYA V ADMINISTRATOR GENERAVFY The court held that what is

relevant is for court to determine whether there is a serious issue to be tried at trial.

(1985) HCB 43
' HCCS 630/1993
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IRREPARABLE INJURY:

In GIELLA V CASSMAN UNIVERSITY V OMUMBEJA NAMUSISI*’, court defined
irreparable injury to mean injury or damage which is so substantial or material that it cannot be
adequately atoned for in damages.

In AMERICA CYANAMID V ETHICON LIMITED,* court noted that the injunction would
not be granted if damages in the measure recoverable at common law would be adequate remedy
and the defendant would be in financial position to pay them no interlocutory injunction should
normally be granted however strong the plaintiffs claim appeared to be at that stage. The damage is
usually not reversible and cannot be quantified.

BALANCE OF CONVENIENCE.

Where the court is still in doubt having decided on the above two, it determines the application and
a balance convenience. In GAPCO(U) LTD V KAWEESA BADRU?*4 Court defined balance of
convenience as meaning that if the risk of doing an injustice is going to make the applicants suffer
them probably the balance of convenience is favorable to him/her and court would most likely be
inclined to grant to him/her the application for the temporary injunction.

PROCEDURE.

Applications for temporary injunctions are by summons in chamber. Order 41 rule 9 of Civil
Procedure Rules.

DOCUMENTS.

Summons in chamber.

Affidavit in support.

TEMPORARY INJUNCTIONS AGAINST GOVERNMENT PROJECTS
AND PUBLIC BODIES.

In ALCOHOL ASSOCIATION OF UGANDA AND 39 ORS V THE ATTORNEY
GENERAL AND URA?, justice Musa Ssekaana stated that courts should be slow in granting
injunctions against government projects which are meant for the interests of the public at large as
against the private proprietary interest or otherwise for a few individuals.

2 HMCA NO.658 of 2013
3(1975). Ac 396

5 HCMA NO. 259/2013
 HCMA, NO.744 of 2022



Public interest is one of the paramount and relevant considerations for granting or refusing to grant
or discharge of an interim injunction.

He further noted that injunctions against public bodies can issue against a public body from acting
in a way that is unlawful or abusing its statutory powers or to compel the performance of a duty
created under the statue.

The courts should be reluctant to restrain the public body from doing what the law allows to do. In
such circumstances, grant of the injunction may perpetrate breach of the law which they are
mandated to uphold.

The rationale for barning courts from granting injunctions which will have the effect of suspending
the operation of legislation was articulated in the case of shell PETROLEUM DEVELOPMENT
COMPANY OF NIGERIA LIMITED AND ANOR V THE GOVERNOR OF LAGOS
STATE & OTHERS*® where Rhodes —Vivour held that suspending the operation of law that has
not been declared unconstitutional is a very serious matter. The grant of this application would
amount to just that and this would be without leaving evidence. Laws are made for the good of the
state and the power to tax quite rightly pointed out by the AG is a power upon which the entire
fabric of society is based.

Courts should always consider and take into account the wider public interest. Public bodies should
not be prevented from exercising the powers conferred under the statue unless the person seeking an
injunction can establish a prima facie case that the authority is acting unlawfully. The public body
is deemed to have taken the decision or adopted a measure in exercise of powers which it meant to

use for the public good.

TEMPORARY INJUNCTIONS IN DEFAMATION SUITS.

Damages to reputation can be atoned for in damages as was established in the case of J.N Ntangoba
v The editor in chief of the new vision approved in JAMES MUSINGUZI AND ANOR V
CHRIS BARYOMUSI AND 3 ORS*”

An injunction can issue against a person defaming another where such is necessary. One cannot hide
behind their constitutional rights i.e., the right to freedom of expression and right to engage in lawful
occupation o win another person’s reputation. The constitutional rights must be exercised in
accordance within the maxim sic utere tuo ut alienum no laedas which translates into use your own
as not to injure another’s property or rights.

A temporary injunction restraining the respondents, their servants against an applicant or make
turther slanderous, malicious statements or any further defamatory publications pending leaving an
order to grant. It’s difficult to enforce and may curtail the right to information by the public. As a

¢S ALLNTC
" HCMA NO.817 OF 2016.
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result, the balance of convenience often lies in not granting the injunction. Any further injurious
publication is often considered in awarding damages in the main suit.

INTERIM ORDERS

They are sought by parties if there is a pending application before court and there is likelihood that
the application will be rendered nugatory by the actions of the parties.

Law applicable.

Section 98 of the Civil Procedure Act which allows court to exercise its discretionary inherit

powers.

ESSENCE OF INTERIM INJUNCTIONS/ORDERS.

In SOUNA COSMETICS LTD VS. THE COMMISSIONER CUSTOMS URA AND
COMMISSIONER GENERAL URA*, Justice Madrama observed that an application for an interim
injunction is not application on the merits but meant to preserve the right of appeal or the right of
hearing on the merits which right may be curtailed if the status quo is changed.

In exercising the discretion to prevent an appeal or application from being rendered nugatory the
court does not consider the merits of the application for a temporary injunction.

CONSIDERATIONS FOR INTERIM INJUNCTIONS

Not the merits of the application for a temporary injunction are considered but rather whether the

applicant or appellant has to have it heard would be curtailed if an interim measure of injunction or
stay of execution is not granted. SOUNA COSMETICS LTD V THE COMMISSIONER
CUSTOMS AND ANOR.

There must be a pending substantive application with a likelihood of success. Order.50 rule 3A

(3)-

PROCEDURE.

It’s by notice of motion with a valid affidavit.

An application for an ex parte interim application is made orally under 0.50 r 3A (4).

DOCUMENTS.

Notice of motion.

S HCMA NO.424 of 2011



Affidavit in support.

EXPARTE INTERIM ORDER

Under Order.50 rule3A (1), am ex parte interim order can only be granted where it appears that
the giving of such notice would cause undue delay and that the object of granting the interim relief

would thereby be defeated

Under Order.50 rule 3A (2) all applications for interim relief must be inter parties except for

exceptional circumstances that may include:
a.  Where the matter is urgent in nature
b. Where there is a real threat or danger.

c.  Where the application is made in good faith

PERIOD OF EX PARTE INTERIM ORDER.

An ex parte interim order is granted for a period not exceeding 3 days from the date issue and upon
hearing of the substantive application, the order shall lapse. Order 50 rule 3A (5).

The applicant must within the 3 days’ present proof of effective service on the opposite party.
Order.50 r ule 3A (6) and where the proof of effective service is not presented within the 3 days
the order lapses. Order.50 rule 3A (7).

VARIATION OF INTERIM AND TEMPORARY INJUNCTIONS.

Under Order 41 rule 4, interim injunctions and temporary injunctions may be varied or vacated
on application by a party.

Procedure.

It’s by notice of motion with a valid affidavit. Order.41 rule 4 and Section 98 of Civil Procedure
Act.
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SECURITY FOR COSTS

Security for costs is governed by the following laws
1. Civil Procedure Act Cap.71
2. Civil Procedure Rules S.I No.71-1

3. Case Law

Security for costs and further security for cost. This is money paid into court of which unsuccessful
plaintiff will be able to satisfy any eventual award of costs made against him.

In relation to the CPR, this is governed by Order 26 r 1,2 & 3 of Civil Procedure Rules. Rule
1 provides that the court may if it deems fit order a Plaintiff in any suit to give security for the
payment of all costs incurred by the Defendant.

Rule 2 (i) provides; thus, in the event of such security not being furnished within the time fixed, the
court shall take an order dismissing the suit unless the Plaintiff or Plaintiffs are permitted to
withdraw therefrom.

Rule 2(ii) provides that where a suit is dismissed under this rule, the Plaintiff may apply for order
to set the dismissal aside, and, if it is proved to the satisfaction of the court that he was prevented by
any sufficient cause from furnishing the security within the time allowed, the court shall set aside
the dismissal upon such terms as to security, costs or otherwise as it thinks fit, and shall appoint a
day for proceeding with the suit.

The case of JOHN MUKASA & LITHOPACK LTD -VS- M/S SRIJAYA LTD Misc.
Application. No. 215 OF 2004 arising from Misc. Application. No.111 of 2004 and H.C.C.S
No. 796 of 2000, it was clearly pointed out znter alia that the purpose of security for costs as
provided under Order.23 rule 1 Civil Procedure Rules is to secure a defendant who may incur
costs to defend a suit instituted by a plaintiff who cannot pay his costs.



Some of the reasons which might prompt a Defendant to apply for security for costs include;

(a) Where the Plaintiff is resident abroad and does not have substantial property within
jurisdiction of the court,

(b) Where the Plaintiff is merely a nominal and impecunious Plaintiff suing for benefit
of some other person,

(c) Where the Plaintiff has with a view of avoiding the consequences of the litigation
omitted to disclose his address or has changed such address without notice,

(d) Where the Defendant is made to defend a frivolous and vexatious suit by the
Plaintiff and,

(e) In case where the Plaintiff is a company, is insolvent.

The purpose of this order is to secure a Defendant who may incur hefty costs of defending frivolous
and vexatious suit instituted by the Plaintiff who cannot pay the costs of litigation. Court held in
G.M COMBINED -VS- A.KK DETERGENTS (U) LTD SCCA 34/95 [1996] 1 KALR 51
that a Plaintiff’s impecuniosity and being under liquidation Znter alia justifies an order for security
for costs unless the Defendant has admitted liability, offers to settle the claim or that the
defendant has no Reasonable defence.

It must be noted that the courts have overtime come up with conditions that have to be proved by a
Defendant before an order for security for costs is made. To this end therefore, in ANTHONY
NAMBORO & WABUROKO -VS- HENRY KAALA [1975] HCB 315 SEKANDI J. (as he
then was) held that the main considerations to be taken into account in an application for costs are;

a) Whether the applicant is being put in undue expense of defending a frivolous and
vexatious action,

b) Whether the Defendant has a good defence to the suit, and
c) Whether such a defence is likely to succeed.

It must be noted that mere poverty is not itself a ground for ordering security for costs.
Otherwise, poor litigants would be deterred from enforcing their legitimate rights through the legal
process. In this case, the court was convinced that the respondents had triable cause of action with a
likelihood of success on that ground security for costs was not ordered.

In PHILLIPS KATABALWA —-VS- NTEGE SSEBAGALA AND ANOTHER ELECTION
PETITION 11/98 [1998] 1 KALR 110 court held: -

1. That insolvency of the litigant is not a ground for an order for security for costs.
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2. That an order for security for costs would be granted if the petition is merely frivolous and
vexatious. In the petition, the issues to be resolved by court were seen to be of great public
importance and were neither frivolous and vexatious.

With regard to “frivolous action” it was observed in the case of JOHN MUKASA &
LITHOPACK LTD —-VS- M/S SRIJAYA LTD M.A NO. 215 OF 2004 arising from M.A No.
111 of 2004 and H.C.C.S No. 796 of 2000 that there is an inherent power in every court to stay
and dismiss actions or applications, which are frivolous and vexatious and abusive of the process of
the court.

In order to bring a case within the description it is not sufficient merely to say that the Plaintiff has

no cause of action. It must appear that the alleged cause of action is one, which on the face of it is
clearly one, which no reasonable person could properly treat as bonafide, and contend that he had a
grievance, which was entitled to bring before the court. This position was stated by Lush J. in
NORMAN —VS- MATHEWS [1916] 85 LJKB 857 AT 859.

It must be noted further that Plaintiff who seeks to avoid an order for security for costs must show
to the satisfaction of the court that he / she has fixed assets within the jurisdiction to satisty a possible
order for costs in event of losing the case. This was the position in ROHINI SIDIPRA -VS§-
FRENY SIDIPRA AND OTHERS HCCS 591/90 [1995] V KALR 22 where an order for
security for costs would not be vacated against the Plaintiff who did not ordinarily reside within
jurisdiction of court. See also: RAMZANALI MOHAMEDALI MEGHANI -VS- KIBONA
ENTERPRISES LTD C.A 27 / 2003.

Though non residence has been one of the strong grounds upon which court may order security for
costs, the following should be observed;

1. Much as the general rule seems to be that where a plaintift is non-resident, security for costs
bearing in mind other factors will usually be granted to the applicant. This however is not
without exception, that is, where such non-resident has property that may satisfy a possible
claim, within the jurisdiction, security for costs may not be awarded (refer toJOHN
MUKASA & LITHOPACK LTD —VS- M/S SRIJAYA LTD M.A NO. 215 OF 2004
arising from M.A No.111 of 2004 and HCCS No. 796 of 2000. Hence assets / property
needs to be fixed it’s as long as it is substantial. This case distinguishes Rohin case above.

2. Of recent the courts have held that non-residence per se does not give a Defendant a right to
apply for security for costs where countries have a Reciprocal Arrangement for Enforcement of
Foreign Judgments.

In KAKPDIA —VS- LAXIMIDAS [1960] E.A. 852 the Defendant applied for security for costs
on the ground that the respondent / Plaintiff was not a resident in Kenya but in Zanzibar. Rejecting
the application court held that by Section 3 of the Judgments Extension Decree Cap 23 Laws
of Zanzibar a decree obtained in Kenya could be registered and enforced in Zanzibar.



In DEEPAK SHAH & ORS —VS- PAPARAMA & ORS MA 361 / 2001 from HCCS 354 /
2001 court observed that in light of East African Community the issue of security for costs should
be reconsidered where the Plaintiff is resident in one of the member countries in East African
Community. The court was convinced that a decree obtained in Uganda would be enforced in
Kenya. Court quoted a number of authorities where it was held that court cannot order security
for costs against a person who is a resident member of one of the Union Countries.

In relation to Order.23 Rule 2 of Civil Procedure Rule which provides that where the Plaintiff
does not furnish security for costs within the time set down by the court, then the suit shall be
dismissed; the same rule gives court powers to enlarge such time if it is convinced that the Plaintiff
was prevented by sufficient cause from depositing security within the time stipulated.

In NJEREGE NGUMI -VS- MUTHUI 22 EACA 43 court had ordered for security for costs
and Counsel tendered a bond which was rejected and the suit dismissed. The Plaintiff applied
successfully to set aside the dismissal order and the Judge held that he was convinced that the Plaintiff
was prevented by sufficient cause from furnishing security within the time allowed. The Defendant
appealed and it was held on appeal that the correct cause of action was for the Plaintiff to apply as
soon as possible after obtaining the funds for extension of the time to furnish security; that there was
no reason why court could not have allowed such an application.

Further reading look at Galukande v Kibirige & 2 Ors (Miscellaneous Application 261 of
2018) [2020] UGHCFD

WHO MAY APPLY?

The application can’t only be made by defendants to claim, defendants to counter claims,
respondents to appeal and by appellants in respect of cross appeals. Order.26 rules 1.

They can also be made by 3™ parties against the defendants who commenced 3™ party proceedings.

GROUNDS FOR APPLICATION FOR SECURITY FOR COSTS.

InBANK OF UGANDA V NSEREKO 2 ORS”, court stated that in an application 4 costs, court
has wide and virtually unfettered discretion, the only fetter is to exercise the discretion judicially.
The applicant must satisfy court that the circumstances warrant an order for security for costs being
madei.e.:

% SCCA NO.7 of 2002
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PROSPECT OF SUCCESS IN THE SUBSTANTIVE SUIT.

In G.M COMBINED (U) LTD V A.K. DETERGENTS (U) LTD SCCA NO.23/1994, court
noted that it’s a demand of justice to order a plaintiff to give security for costs of a defendant who
has no defence to the claim.

Where the respondent is resident outside the jurisdiction of court. Residence is determined by the
claimants habitual or normal residence as opposed to any temporary or occasional residency. In RE
LITTLE OLYMPIAN BACH WAYS LTD (1995), WLR 360, Lindsay ] identified the
following to be the key considerations in determining the residency of a company the contents of
the object clause its place of incorporation, where its real trade or business is carried on where its
books are kept where its administrative keeps house where its chief office is situated and where its
secretary resides.

Security for costs may well be ordered where the p/fs are joined for the purpose of defeating an
application for security or where it’s impossible to predict the likely outcome on costs, or here each
claimant is likely to be liable for only a portion of the defendants costs.®’

Where there is reason to believe that the plaintiff will be unable to pay the applicants costs. In BANK
OF UGANDA V NSEREKO AND 20RS, SCCA NO.7 OF 2002, courted noted that the
burden is on the applicant to prove this assertion with evidence. Mere lack of knowledge on part of
the applicant’s fact that a burden is on the applicant to prove this assertion with evidence. Mere lack
of knowledge on part of the applicant’s part about the assets of the respondent does not mount to
evidence of the respondent’s inability.

The respondent has changed his /her address since the claim / appeal was commenced with a view
to evade the consequences of litigation or has failed to give his address in that form.

The respondent has taken steps in relation to his or her assets that would make it difficult to enforce
an order against them.®!

The mere fact that the plaintiff is poor is not a ground for court to grant security for costs because
justice shouldn’t be restricted to the rich. Poor litigants would be deterred from enforcing their
legitimate rights through the legal process®.

The defendant who applies for security for costs must have filed a Witness Statement Defence or
answer or reply as the case may be prescribed by the rules.

Where a respondent/ plaintiff is resident in a country with which Uganda has a reciprocal execution
of judgements, security for costs may not be granted.

@ Slazengers Ltd v Seaspeed Ferries International Ltd (1988)1 WLR 221.
¢! Aouni v Bahri (2002) 3 ALLER 182.
¢2 Namboro v Kaala (1975) HCB 315.



However, where execution is possible in a country where Uganda has a reciprocal agreement but
likely to be expensive so as to render it not viable the court may grant security 4 costs.

TESTS FOR GRANTING AN ORDER FOR SECURITY.

In G.M. COMBINED (U) LTD V A. K DETERGENTS (U) LTD, SCCA NO.7 OF 1998,
court held that the power to order for security costs is purely a discretionary. It must always be
exercised in very special circumstances of each case.

In PARKINSON (SIR LINDSAY) V TRIPLAN LTD (1973) QB 315, Land denning laid
down the test applied in granting an order for security for costs and these are:

CLAIMANTS’ PROSPECTS OF SUCCESS.

a. Whether defendant has made any admissions to the claimants claim?

b. Whether the defendant has made any payments into court?
Whether the claimant’s detriment has been brought about by the defendant’s
conduct?

The stage at which the application is being made oppressively and therefore designed to stifle a claim
which has reasonable prospects of success.

COMMENTARY

In relation to the mode and quantity of security for costs once the application has been made
and in juxtaposition with G.M COMBINED (U) LTD CASE (SUPRA), there is no hard and fast
rule but that courts must do the best they can in the circumstances of each case. This means that
there is no conventional approach in qualifying the magnitude of security for costs. Thus, the award
is discretional, which is always governed by the principle of reasonableness in acting.

PROCEDURE;

The application is made under Order.23 Rule 3 of Civil Procedure Rules i.c., by chamber
summons accompanied by an affidavit. However, in relation to other jurisdictions; in FARRAB —
VS- BRAIN [1957] EA 441, Defendants in Kenya made an application for security for costs on
the grounds that the Plaintiff was resident abroad. The application was not supported by an affidavit
and was challenged as being defective. It was held that where the ground of the application is non-
residence it needs not be supported by an affidavit.
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THE REPUBLIC OF UGANDA
IN THE HIGH COURT OF UGANDA AT MUBENDE
MISC APPLICATION NO.24 OF 2020
(ARISING FROM HCCS NO.443 OF 2022)

SUI GENERIS A =-nmmmemmmmme e
APPLICANT

VERSUS

T8I ] S = —
RESPONDENT

CHAMBER SUMMONS

LET ALL PARTIES CONCERNED attend to the learned registrar in chambers on the 13 day of
January 2020 at 9;00 O’clock in the forenoon or soon thereafter as counsel for the applicant can be
heard on an application for orders that;

a) The respondent give security for the payment of all costs to be incurred by the applicant in
HCCS No. 443 of 2022

b) The costs of their application.

This summons is extracted by SUI GENERIS ADVOCATES, on behalf of the applicant GIVEN
under my hand and seal of this Honorable court on this 11* day of January 2020

REGISTRAR
Extracted by;
SUI GENERIS ADVOCATES

UGANDA.
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ARREST AND ATTACHMENT
BEFORE JUDGEMENT.

The purpose is to secure the plaintiff against any attempt on the part of the defendant to defeat the
execution of any decree that may be passed against him/her.

The law on granting an Order of arrest and attachment before judgment is set out in section 64(a)
of the Civil Procedure Act.

Under Order.40 rule 1 where at any stage of a suit other than suit of the nature referred to in
Section 12(a) to (d) of Civil Procedure Act, the court is satistied by affidavit that the defendant
with intent to delay the plaintiff or to avoid of any decree that may be passed against them, the court
may issue a warrant to arrest the defendant and bring him or her before the court to show cause why
he or she should not furnish security for his or her appearance.

The decree under Order.40 rule 1 may be issued where:
Defendant has absconded or left the local limits of the jurisdiction of the court.

Defendant is about to leave the local limits of the jurisdiction of the court of his property or any part
thereof.

Under Order.40 rule 2, the defendant is about to leave Uganda in circumstances affording a
reasonable probability that the plaintiff will or may thereby be delayed in the execution of any decree
that may be passed against the defendant in the suit, the court may issue a warrant to arrest the
defendant and bring him or her before the court to show cause why he or she should not furnish

security 4 their appearance.
Suits excluded by virtual of Section 12(a)-(d) of the Civil Procedure Act.

e For the recovery of immovable property with or without rent or profits.
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e For the position of immovable property.

e For the foreclosure, sale or redemption in the case of a mortgage of on charge upon
immovable property

e For the determination of any other right to or interest in immovable property.
e For compensation for wrong to immovable property

e For the recovery of movable property actually under distress or attachment.

REQUIREMENT FOR A PRIMA FACIE CASE.

ATC UGANDA LIMITED-VS- KAMPALA CAPITAL CITY AUTHORITY
MISCELLANEOUS APPLICATION NO.480 OF 2018 (ARISING FROM CIVIL SUIT
NO. 323 OF 2018) A prima facie case with a probability of success is no more than that the
Court must be satisfied that the claim is not frivolous or vexatious.

In PYARALI DATARDINI V ANGLO AMUSEMENT PARK®, the court emphasized the
fact that the order for arrest and attachment before judgement only issues where the plaintiffis able
to make out a prima facie case. Failure to comply with an order 4 attachment. Under Order.40
rule 4 where the defendants fail to comply with the order, court may commit him or her to prison
until the decision of the suit or where the decree is passed against a defendant, until the decree has
been satisfied.

However, the person cannot be detained in prison for a period longer than 6 months nor for alonger
period than six weeks when the amount or value of the subject matter of the suit does not exceed
100 hundred shillings.

PROCEDURE.
Application is by chamber summons pursuant to Order.40 rule 12.
The court can order under Order.40 that: Security e.g., articles

Making an order 2 attach the property of the def. Procedure 4 attaching property under Order.40
is the same as that under Order 22.

Arrest and detention in civil prison for not more than 6 months.

6(1930) 4 ULR28



FREEZING ORDERS

Palmfox v DFCU Bank (U) Ltd & 2 Ors (Miscellaneous Cause 423 of 2017) [2019]
UGHCCD 51 justice Ssekaana discusses the law on freezing orders.

Under Order 40 r ule 5, where at any stage of a suit the court is satisfied by affidavit evidence that
the defendant with the intent to obstruct or delay the execution of any decree that may be passed
against him/her:

o Isabout to dispose of the whole or any part of his/her property.

o Isabout to remove the whole or any part of his/her property from the local limits of
the jurisdiction of the court.

o Has quit the jurisdiction of the court leaving in that jurisdiction property belonging
to him/her.

The court may order the def. within a time fixed by it to either furnish security in order to produce
and place at the disposal of the court when required the property or the value of the property or such
portion of it as may be sufficient to satisty the decree or to appear and show cause why he/she should
not furnish security.

PROCEDURE.
Application is by chamber summons pursuant to Order.40 rule 12
Relevant test to be satisfied.
Prima facie case.

Existence of assets.
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REAL RISK OF DISSIPATION.

The dissipation must not be in the ordinary course of business. The test is whether they are real risks
as opposed to a financial risk. There must be solid evidence of dissipation and not mere expressions
of opinion or assertions of the likelihood of dissipation.

Where the respondent is moving property that is evidence of a real risk of dissipation. In ABE
MUGIMU V LUCIANO BASABUSA#, Karokora J held that freezing injunctions are evoked
where the property is at risk of being taken out of the country or sold to obstruct or delay justice.

JUST AND CONVENIENT.

Court will consider all the circumstances in describing whether it’s just and convenient to make the
order. Usually where there is an arguable case and applicant has proved a real risk of dissipation, it
will normally follow that the order sought is just convenient.

6(1991) HCB 70



CONSOLIDATION OF SUITS
AND TEST SUITS.

CONSOLIDATION:

In Stumberg and another v Potgeiter (1970) EA 323, court held that consolidation of suits
should be ordered where there are common questions of law or fact, consolidation of suits should
not be ordered where there are deep differences between the claims and defence in each action.

Further in Teopista Kyebitama v Damiyano Batuma (1976) HCB 276, it was held that it is well
established that where two or three suits are filed involving the same parties and arising from the
same cause of action, they should either be consolidated for purpose of determining liability or only
one of them, first in point of time heard first.

And also look at the case of Iddi Sengooba v Peter Ssozi and 4 Others (H.C. Miscellaneous
Application 708 of 2019) [2020] UGHCLD 60

The power of the court to consolidate suits is granted under Order.11 rule 1 of the Civil
Procedure Rules. The power is involved where:

Suits are pending in same court wen if before different judicial officers. For the HC, the
various divisions and currants are considered as one.

The questions of law or fact arising from the said suits are the same and therefore capable of
being disposed off in one hearing of the consolidated suits.

Thatit’s in the interest of the justice that court avoids a multiplicity of suits and a possibility
of conflicting decisions arising from separate hearings.
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WHEN TO CONSOLIDATE

The court allowed to stay are of proceeding under Order.11 rule 1 (b) for purpose of bring e other
suit up to speed for purpose of consolidation. However, the supreme court in YOWANA
ANKODU FIRIPO MALINGA® , court held that consolidation should usually be agreed upon
at the beginning or earlier stage of the trial, with the issues evenly drown up.

WHO MAY APPLY?

Either party or on courts motion.

PROCEDURE

Application is summons in Chamber.Order.11 rule 2. Or by oral application in court.

TEST SUITS

There are provided for under Order.39 of Civil Procedure Rules. The under applies where 2 or
more persons have instituted suits against e same defendant and those people would number e
provision of Order.1 rule 1 have been joined as co-plaintiff or where a plaintiff has instituted two
or more suits where the defendants could pursuant to 0.1 r3 have been properly joined as co-
defendants in one suit.

WHO APPLIES?

Either party to the suit may apply that one of the suits is stayed and court order that one is tried as a
test suit

WHEN TO APPLY.

Where any right or relief in respect of arising out of the same act alleged to exist whether jointly,

severally or in the alternative.

Common Questions of law or fact are arising in the suits.

® C.A No.6of 1987



APPLICATION OF TEST SUIT TO STAYED SUITS.

In Amos v Chadwick (1876), Malins vc, held that in principle the judgement in the test suit will
apply to and bind the suits which have been stayed where there has been a bonatide trial on the merits
in the test suit.

Justice Madrama in MARS TOURS AND TRAVEL LTD V STANBIC BANK LTD%, held
that even if a test suit has been tried under Order 39 rule 1 of Civil Procedure Rules, it’s not
automatic that the outcome of the suit would apply to the suits which have been stayed. The
completed suit should qualify to be a trial of the real issues in the suit which has been stayed before
its application therein.

©HCCS NO. 120 of 2010
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TRIAL PRACTICE

SCHEDULING CONFERENCE

In Dr. Lubega Khalid v Mariam G. Muzei (Civil Appeal 170 of 2019) [2021] UGHCLD 34
it was argued that the responsibility of the court to hold the scheduling conference.

This is provided for under Order.12 of the Civil Procedure Rules S.I 71-1. The rationale of a
scheduling conference is to narrow down a case between parties. It must be noted that a scheduling
conference is done in the presence of a Judge; where parties: -

a) Agree on facts

b) Agree on points of contention
c) Agree on documents

d) Agree on witnesses

It must be noted that under Order 12, parties can use a scheduling conference to have an out of
court settlement through;

1) Conciliation
2) Negotiation

3) Mediation and
4) Arbitration

It must be noted that before parties’ resort to this method, there has to be a provision for arbitration.
This is evident in the Arbitration and Conciliation Act (cap. 4 section 23)]. We are fortified by
AGIP VS SHELL (SCCA 49 Of 1995) where court held that where parties have a clause showing

arbitration; they have to use arbitration before they go to Court.



The procedure for registering an arbitral award is laid out in the Arbitration and Conciliation
Act cap 4, wherein;

Upon grant of the award; it has to be registered with the Registrar in the Civil courts. It must be
noted that the award is as effectual as a Judgment.

Upon registration of the award, one extracts a decree from the award, and applies for execution
following the procedural rules of execution of judgements.

According to Section 35 of in the Arbitration and Conciliation Act cap 4, the application has
to be made in writing.

Before registration; the person presenting the award avails the certified copy of the award of certified
copy, a copy of the agreement, and the application. The award is then enforced if no appeal is
preferred.

The grounds for challenging an Arbitral award include some of the following:

o If the arbitration agreement was not valid in law

e Unique influence

e Bias of Arbitrators

e If made out of terms of reference (e.g., out of prescribed time)

e If made out without giving notice of appointment of Arbitration.

e If the composition of the arbitration tribunal is not in accordance with the agreement.
e Incapacity on the part of one of the parties or was under inability to appear.

e corruption.

PROCEDURE FOR CHALLENGING THE AWARD

The procedure for challenging the award is by chamber summons supported by affidavit, according
to rule 1 & 13 of Arbitration and Conciliation Rules.

PROCEDURE FOR SETTING DOWN SUIT FOR HEARING.

This is conversed under Order 9 of the Civil Procedure Rules SI7-1 thus;

The plaintift takes out hearing notices, which are duly signed by the registrar and seal of court, to set
down Suit for hearing. The date of hearing is got from the clerk assigned such Judge.

This hearing notice, once signed by Registrar and sealed with the seal of court is then served the
defendant.
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INTERROGATORIES

The questions of importance which a prudent lawyer ought to have in his mind are;

IN THE THE CASE OF KYENDA V SBL INTERNATIONAL HOLDINGS N. LTD
(MISCELLANEOUS APPLICATION 52 OF 2013) [2014] UGHCCD 44 An Application
was brought under section 22 and 98 CPA and Order 10 Rules 1, 2, 4, 6, 8 and 24, seeking orders
that Interrogatories for examination of the Respondent be delivered to the said Respondent.

e What are the prerequisites of the interrogatories;
e Whatis the procedure for obtaining the interrogatories;

e  What are the consequences of non-compliance?

DISCUSSION

Interrogatories are provided for in order 10 of the Civil Procedure Rules SI 71-1, wherein, in any
suit the plaintiff or defendant may apply to the court within twenty-one days from the date of the
last reply or rejoinder .... for leave to deliver interrogatories and discoveries in writing for the
examination of the opposite parties. It must be noted that those interrogatories when delivered shall

have a note at the foot of them stating which persons are required to answer which interrogatories
each;¥

The exception to this principle [Order 10 rule 1[a]and [b] is evident thus; first and foremost, no
party shall deliver more than one set of interrogatories to the same party without an order for that
purpose; and secondly, the interrogatories which do not relate to any matters in question in the suit
shall be deemed irrelevant, notwithstanding their admissibility on the oral cross-examination of a

witness.

7 order 10 rulel



An interrogatory is grossly defined a form of questions by one party to another to find out the nature
of the case; narrow done the issues and promote an expeditious trial.

In GRIEBART V MORRIS (1920) 1 KB 659, the court stated that the aim of interrogatories is
to obtain an admission, support the interrogating party’s case and thus destroy the opponent’s case.

In D’'SOVIZA V FERRAO%, The Court Held that interrogations must meet the following

requirement:-
a) Must relate to a matter in question between the parties
b) Must be necessary for saving costs

c) Where there are various respondents to the interrogatories, there should be a note at foot
stating which parties are required to answer which interrogatories

Guidelines for determining the grant of leave to administer interrogatories

RELEVANCE

Interrogatories should relate to matter in issue. Lord Esther in MARRIOT V CHAMBERLAIN
(1886) 17 QBD 154 noted that, the right to interrogate is not confined to facts directly in issues,
but extends to any facts the existence or non-existence of facts directly in issue.

HOWEVER, THERE ARE RESTRICTIONS TO THE RULE ABOVE:
a) Interrogations relevant only to the credibility of witness will be disallowed

b) Interrogatories may be sought only as to matters relevant to the present action questions that
are relevant not to the present action but to other or future actions should be disallowed

c) Fishinginterrogatories are not allowed. Fishing was defined in HENNESEY V WRIGHT*’
as the moment it appears that questions are asked and answers insisted upon in order to
enable the party to see if he can find a case, either complaint or defense of which at the
present he knows nothing and which will be a different case from that which he now makes,
rule against fishing “interrogatories apply:

Fishing interrogatories include interrogatories designed to try to establish a cause of action or defense
not pleaded or a new cause of action against a 3d party

6(1959) EA 100
©(1888)24 QBD 445
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Facts
Interrogatories are for facts and so will only be disallowed where: -
a) They call upon the interrogated party to express an opinion on something

b) Where they are aimed at discovering the evidence available to the other side, they are not
intended to provide a substitute for evidence

c) Where they are aimed at discovering the contents of an existing document or as to what
documents a party has or had on his possession or control

Necessity

Interrogations are necessary only to dispose fairly or more expeditiously of the action, or saving costs.
They are therefore not normally necessary if witnesses are likely to be called at trial to give evidence
on the same matter

AGGARWAL V OFFICIAL RECEIVER”

Interrogatories which support the case of the opponent & not that of the interrogating party will
generally be disallowed

Oppressive interrogations such as those which exceed the legitimate requirements of a particular
occasion or are not formulated with precision & clarity or are prolx, place on the interrogated party’s
secret manufacturing processes, seek to obtain admissions seriatim of all the statements in the
pleading of the interrogated party are disallowed

ANSWERS TO INTERROGATORIES

These are answered by affidavit and are binding on the interrogated party in the sense that an answer
is intended to be an admission by the party who makes it, or at any rate a statement by which in
ordinary circumstances he or she will be bound

e In most cases, the answers must be simple and where are included, they must be
unambiguous, precise and reasonable.

e If answers provided are insufficient, the interrogating party may seek an order that the
opponent should file a further & better answer & the court may order the latter to
answer further, either by way of affidavit or upon and examination

701967) EA 585



e Insufficiency of an answer is determined by court

e A party may object to answering on the ground of privilege, such objection is conclusive
unless the contrary is shown

FAILURE TO ANSWER

e Court may dismiss the action or order the defense to be struck out

e Court can also commit the defaulting party to prison for contempt

PROCEDURE

The Plaintiff/Defendant applies for leave to deliver the questions under Order 10 as discussed
herein above. Under rule 24 of the said order, the application is by chamber summons supported
by an affidavit. Rule 2 [1] provides that on an application for leave to deliver interrogatories, the
particular interrogatories proposed to be delivered shall be submitted to the court.

Court is enjoined, in deciding upon the application to take into account any offer, which may be
made by the party sought to be interrogated, to deliver particulars or to make admissions, or to
produce documents relating to the matters in question, or any of them, and leave shall be given as to
such only of the interrogatories submitted as the court shall consider necessary either for disposing
fairly of the suit or for saving costs.

Interrogatories take the format laid out in Form 2 of Appendix B to the Civil Procedure Rules SI
71-1 Rules, with such variations as circumstances may require.”!

It must be noted, that where a party to the suit is a corporation or a body of persons, empowered by
the law to sue or be sued, under rule 5 of the order 10, any opposite party may apply for an order
allowing him or her to deliver interrogatories to any member or officer of the corporation or body,
and an order may be made accordingly. Rule 6 of order 10 provides that where any objection to
answering any interrogatories on the ground that they are scandalous or irrelevant, or that they are
not exhibited bona fide for the purpose of the suit, or that the matters inquired into are not
sufficiently material at that stage, or on any other ground, may be taken in the affidavit in answer
which is filed by the party to whom an order for delivery of interrogatories is served. To this end
therefore, any interrogatories may be set aside on the ground that they have been exhibited
unreasonably or vexatious, or struck out on the ground that they are prolix, oppressive, unnecessary
or scandalous’;

"V rule 4 of order 10
72 rule 7
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The party to whom an order for delivery of interrogatories is served is enjoined by law under Order
10 rule 8 to answer the interrogatories by filing an affidavit in answer or reply within ten days, or
within such other time as the court may allow from the date of service of the application for delivery
of interrogatories. The affidavit in answer to interrogatories shall be in Form 3 of Appendix B to
these Rules, with such variations as circumstances may require.

DISCOVERY OF DOCUMENTS

This was well ststed in KAGYO GOLOLA V ORIENT BANK LTD (MISCELLANEOUS
APPLICATION 150 OF 2013) [2013] UGHCCD 115 Discovery is the process used by parties
to a law suit to exchange information about the case and obtain evidence to support their claims.
And in KAGIMU AND 7 OTHERS V SEKATAWA AND 12 OTHERS
(MISCELLANEOUS APPEAL 25 OF 2020) [2021] UGHCLD 33 dicsusses the procedure
among other things Order XIA rule 1(5) goes on to provide “In a case where discovery of documents
is required to be made by any of the parties, the period of 28 days referred to in paragraph 2 may be
extended either by Order of Court or on application of either party to the suit”.

It is a process by which the parties to litigation obtain information of the existence and the contents
of all relevant documents relating to the matters in question between them? The intent of discovery
is to provide the parties with the relevant documentary material before the trial so as to assist them
in appraising the strength or weakness of their respective cases & thus to provide the basis for the fair
disposal of proceeding before trial.

This is provided for under Order 10 rule 12 wherein under sub rule [1] any party may, without
filing any affidavit, apply to the court for an order directing any other party to the suit to make
discovery on oath of the documents, which are or have been in his or her possession or power,
relating to any matter in question in the suit.

DOCUMENT MUST BE RELEVANT

They must relate to any matter in question between the parties in the action. In CAMPAGMIE
FINANCIERE V. PERUVIAM GUANO COMPANY?”. Court held that “every document
relates to the matters in question in the action, which not only would be evidence upon any issue,
but also which it is reasonable to suppose contains information.

7(1882) 11 QB 55 AT 63



IMPROPER USE OF DISCOVERED DOCUMENTS.

This involves using discovered materials to start new causes of action, a party is thus required to give
an undertaking not to use the discovered material for any purpose other than in furtherance of the
present action.

PRIVILEGED DOCUMENTS

The case of MUTESI V ATTORNEY GENERAL (MISCELLANEOUS APPLICATION
912 OF 2016) [2017] UGHCCD 66 This is an application for discovery/production on oath
of documents in custody of the Public Service Commission for inspection and photocopying.

A party may object to producing privileged documents. Where the privilege is claimed, court may
itself inspect the documents to satisty itself as to claim.

PRIVILEGED DOCUMENTS MAY INCLUDE;

a) Communication between an advocate and the client.
b) Documents prepared with a view to litigation.

c) Privilege against self-incrimination.

PROCEDURE

This application is by chamber summons on the strength of rule 24 of order 10. The distinction
between discovery and interrogatories is that discovery needs not an affidavit in support unlike
interrogatories.

It must be noted that on the hearing of the application the court may either refuse or adjourn the
hearing, if satistied that the discovery is not necessary, or make such order, either generally or limited

to certain classes of documents, as may, in its discretion, be thought fit;

It must be noted further that that discovery shall not be ordered when and so far as the court shall
be of opinion that it is not necessary either for disposing fairly of the suit or for saving costs.”

7 rule 12[2]
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Where a party against whom such order as is mentioned above has an objection, he or she shall swear
or affirm an affidavit specifying which if any of the documents mentioned in the affidavit, he or she
objects to produce”. The format of this affidavit takes Form 5 of Appendix B to these Rules, with

such variation as the case may require.

Where other party does not disclose. Order.10 rule 12, The aggrieved party may, without filing
any affiant by summons in chamber apply to the court for an order directing any other party to suit
to make discovery on oath of the documents, which are or have been in his or her possession or power
relating to any matter in the suit.

Objections to production of documents, Order.10 rule 13. The party ordered to disclose
documents under rule 12, may by affidavits specify which if any document mentioned in the
affidavit that he/she objects to procedure

PRODUCTION OF DOCUMENTS.

During the pendency of any suit, the court may under Order 10 rule 14 order the production by
any party to the suit, upon oath, of such of the documents in his or her possession or power, relating
to any matter in question in the suit, as the court shall think right; and the court may deal with the
documents, when produced, in such manner as shall appear just.

PROCEDURE

Given the noble fact that each party is supposed to exercise vigilance, a party which wants court to
exercise this power has to make the application by way of chamber summons supported by an
affidavit under Order 10 rule 24.

INSPECTION OF DOCUMENTS.

This is provided for in Order 10 rule 15 and it deals with inspection of documents referred to in
pleadings or affidavits. Every party to a suit is entitled under this rule, at any time to give notice to
any other party, in whose pleadings or affidavits reference is made to any document, to produce the
document for the inspection of the party giving the notice, or of his or her advocate, and to permit
him or her or them to take copies of the document;

7 rule 13



The courtin GRANT V SOUTHWESTERN AND COUNTRY PROPERTIES”® Stated that

inspection means examination and is not confirmed to mere ocular inspection

If the party with whom notice is served does not comply with the notice, he or she shall not
afterwards be at liberty to put any such document in evidence in respect of the said suit unless he or
she satisfies the court that

1. The document relates only to his or her own title, he or she being a defendant to the suit; or

2. That he or she had some other cause or excuse which the court shall deem sufficient for not
complying with the notice.

Where the party served with notice of inspection of documents omits to do any of the following;
thus”;

1. Give the notice of a time for inspection, or
2. Objects to give inspection, or
3. Ofters inspection elsewhere than at the office of his or her advocate,

The court may, on the application of the party desiring it, make an order for inspection in such place
and in such manner as it may think fit;

It must be noted further that an application to inspect documents, except such as are referred to in
the pleadings, particulars, or affidavits of the party against whom the application is made, or
disclosed in his or her affidavit of documents, shall be founded upon an affidavit showing of what
documents inspection is sought, that the party applying is entitled to inspect them, and that they are
in the possession or power of the other party.

PROCEDURE AND DOCUMENT

Under rule 16 the notice to any party to produce for inspection any documents referred to in his or
her pleading or affidavits shall take the Format of Form 7 of Appendix B to the Rules, with such

variations as circumstances may require.

It must be noted further that of the order, the party to whom the notice is given shall, within ten
days from the receipt of the notice, deliver to the party giving a notice, stating a time within three
days from the delivery of the notice at which the documents ... may be inspected at the office of his
or her advocate, or, in the case of bankers’ books or other books of account, or books in constant use
for the purposes of any trade or business, at their usual place of custody. The party to whom the
notice is given shall also state which if any of the documents he or she objects to produce, and on

76[1975] ch.185
7 rule 18
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what ground he or she does so. The notice under rule 17[2] shall be in Form 8 of Appendix B to
the Rules with such variations as the case may require.

e A party who wishes to inspect a document must notify the other party in his
/her pleadings or affidavits. Order 10 rule 15

e The notice must be in writing in Form 7 of the appendix B to the rules

e The party to whom the notice is served shall within 10 days from the receipt
of notice deliver to the party giving it notice stating a time [within 3 days
from the delivery of the notice at which the document may be inspected
Order 10 rule 7]

e The notice is as per n form of appendix b to the rules

INSPECTION MAY BE DECLINED ON GROUNDS OR;

o Legal professional privilege
e Privilege against self-incrimination
e The grounds may be challenged under Order 10 r ule 18

NONCOMPLIANCE WITH ORDER FOR INTERROGATORIES,
INSPECTION AND DISCOVERY.

Under rule 21, where any party fails to comply with any order to answer interrogatories, or for
discovery or inspection of documents, he or she shall, if

1. A plaintiff, be liable to have his or her suit dismissed for want of prosecution, and,
2. If a defendant, be liable to have his or her defence, if any, struck out;

and as a result, shall be placed in the same position as if he or she had not defended; and the party
interrogating or seeking discovery or inspection may apply to the court for an order to that effect,
and an order may be made accordingly.

POWERS OF REGISTRARS

It must be noted that whereby any act or thing may be done by such officer as the court may appoint
under the Civil Procedure Act and Rules thereunder, that act or thing may be done by registrars.
The powers of registrars are laid out in order 50 of the Civil Procedure Rules SI 71-1 and
Practice Directions lof 2000 and are streamlined below thus; Judgment may be entered by the



registrar in uncontested cases and cases in which the parties’ consent to judgment being entered in

agreed terms,”®

All formal steps preliminary to the trial, and all interlocutory applications, may be made and taken
before the registrar”.Formal orders for attachment and sale of property and for the issue of notices
to show cause on applications for arrest and imprisonment in execution of a decree of the High

Court may be made by the registrar®.

Any act, undertaking, inspection, proceeding or thing under the law to be carried out to the
satisfaction of or in accordance with the directions of a judge or the High Court or a commissioner
appointed to examine and adjust accounts, then such things may be carried out or done before or by
the registrar or such other officer of the court as the judge or the High Court, shall generally or
especially direct®’.

A registrar has power to refer any matter which to him or her to be proper for the decision of the
High Court to a judge. *

78 order 50 rule 2
7 rule 3 [ibid]
80 rule 4 [ibid]
81 rule 5 [ibid]
82 rule 7 [ibid]
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DAMAGES

GENERAL AND SPECIAL DAMAGES,

Acase in point is Luzinda v Ssekamatte & 3 Ors (Civil Suit 366 of 2017) [2020] UGHCCD
20 the plaintiff filed this suit seeking compensation in general damages, special damages,
exemplary damages, interest and costs of the suit for the fraudulent actions of the
defendants.

General damages, in the case of STORMS V HUTCHINSON (1950) AC 515 are such as the law
will presume to be the direct natural or probable consequence of the act complained of.

Special damages are as such as the law will not inter from the nature of the act. They do notact. They
do not follow in the ordinary course. They are exceptional in their character, and therefore, they
must be claimed especially and proved strictly.

Special damages relate to past pecuniary loss calculate-able at the date of trial, on the other hand,
General damages relate to all other items of damages whether pecuniary or not pecuniary. Thus, in
personal injuries claim, special damages encompass past expenses and loss of earning’s whilst general
damages will include anticipated future loss as well as damage for pain and suffering and loss of
majority.%

Nominal damages. BEAUMONT V GREAT HEAD 91846) 2 CB494 Nominal damages means
a sum of money that may be spoked of but has no existence in point of quantity e.g. a seller brings
an action for the non- acceptance of goods, the price of which has risen since the contract was made.
In practice, a small sum of money is awarded, say are dollar or its equivalent.

% uganda commercial bank v Kigoze (2002) IEA 293.



EXEMPLARY DAMAGES

In the case of TRANSTEL LTD & ANOR V MAHI COMPUTERS & APPLIANCES LTD
& ANOR (CIVIL SUIT 397 OF 2015) [2017] UGCOMMC 88, Exemplary damages are
defined by Osborn's Concise Law Dictionary as damages awarded in relation to certain tortuous
acts (such as defamation, intimidation and trespass) but not for breach of contract. In contrast to
aggravated damages which are compensatory in nature, such damages carry a punitive aim at both
retribution and deterrence for the wrongdoer and others who might be considering the same or
similar conduct. Exemplary damages was considered by the Court of Appeal sitting at Nairobi in the
case of OBONGO AND ANOTHER VS. MUNICIPAL COUNCIL OF KISUMU [1971] 1
EA 91 per Spry VP at page 94 as being awarded for torts such as:

“... oppressive, arbitrary or unconstitutional action by the servants of the government and, secondly,
where the Defendant’s conduct was calculated to procure him some benefit, not necessarily
financial, at the expense of the Plaintiff. As regards the actual award, the Plaintiff must have suffered
as a result of the punishable behaviour; the punishment imposed must not exceed what would be
likely to have been imposed in criminal proceedings if the conduct were criminal; and the means of
the parties and everything which aggravates or mitigates the Defendant’s conduct is to be taken into
account. It will be seen that the House took the firm view that exemplary damages are penal, not
consolatory as had sometimes been suggested”.

According to Halsbury's laws of England fourth edition volume 12 paragraph 811,
aggravated damages may be awarded. "In certain circumstances the court may award more than
nominal measure of damages, by taking into account the Defendant’s motives or conduct and such
damages may be either aggravated damages which are compensatory in that they compensate the
victim of a wrong for mental distress, or injury to feelings, in circumstances in which the injury has
been caused or increased by the manner in which the Defendant committed the wrong."
Furthermore, under paragraph 1114, aggravated damages in tort are where damages are "at large”.
This means that they are not limited to the pecuniary loss that can be specifically proved. In such
cases the court may take into account the Defendant's motives, conduct and manner of committing
the tort, and where these have aggravated the Plaintiff’s damages by injuring his proper feelings of
dignity, and pride, aggravated damages maybe awarded. The Defendant may have acted with
malevolence or spite or behaved in a high-handed, malicious, insulting or aggressive manner.

Exemplary damage Means damages for example save as case of BUTTERWORTH V
BUTTERWORTH (1920) P126

These damages are positive in nature or exemplary in nature. They represent a sum of money of a
penal nature in addition to the compensatory damages given for the pecuniary v physical and mental

suffering.
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The award of exemplary damages was considered by the house of lord in the land mark case of
REOKES V BERNARD**lord Devlin stated that in his view there are only three categories of cases
in which exemplary damages are awarded namely;

a.  Where there has been oppressive, arbitrary, an unconstitutional action by the servants of the

government.

b. Where the defendant’s conduct has been calculated by him to make a profit which may well
exceed the compensation payable to the plaintiff or.

c.  Where some law for the time being in force authorizes the award of exemplary damages.

d. The rational for exemplary damages should not be used to enrich the plaintiff but to punish
the defendant and determine him from repeating his conduct but it should not be excessive.

e. FREDICK J.KZAABWE V ORIENT BANK & OTHERS*

AGGRAVATED DAMAGES

In the case of El Termewy v Awdi & 3 Ors (Civil Suit 95 of 2012) [2015] UGHCCD 4 The
plaintiff instituted this suit against the defendants jointly and severally seeking to recover special
damages, general damages, aggravated damages, punitive damages, interest and costs of the suit for
breach of his service contract, unpaid wages arising thereto, exploitation and infringement of rights
under The Prevention of Trafficking in person’s Act, 2009, the Employment Act No.6 of 2008, the
Constitution of the Republic of Uganda, and breach of the plaintiff’s service contract.

According to the case of FREDRICK ZAABWE, aggregated damages are extra compensation to
the plaintiff for injury to his feelings and dignity caused by the manner in which the defendant acted.

LIQUIDATED DAMAGES

Liquidated damages are unique to claims for breach of contract. The parties may agree by contract
that a particular sum is payable on default of one of them and if the agreement is not nonobvious as
a penalty such a sum constitutes liquidated damages and is payable by the party in default.

% (1964) ALLER 367
% Supreme Court Civil Appeal No. 4 / 2006 (un reported).



Transtel Ltd & Anor v Mahi Computers & Appliances Ltd & Anor (Civil Suit 397 of 2015)
[2017] A liquidated demand is a sum certain in money (See Uganda Baati vs.
... Exemplary damages are defined by Osborn's Concise Law Dictionary as ...
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EXECUTION OF JUDGMENTS,
DECREES AND COURT
ORDERS

The case of Sahabo v Kaneza (Miscellaneous Application 524 of 2019) [2020] UGHCFD 3
The issue for determination was whether the applicant satisfies the necessary grounds for grant of
stay of execution, it was before: Hon. Lady Justice Ketrah Kitariisibwa Katunguka. This Application
is brought by Steve Sahabo under Section 33 of the Judicature Act Cap 13, Section 98 of the Civil
Procedure Act and Order 52 rules 1 and 3 of the Civil Procedure, by way of Notice of Motion,
seeking orders for; a stay of execution of the orders in Civil Appeal No. 10 of 2019 pending the
hearing and disposal of the appeal against the decision of the High Court in Civil Appeal No. 10 of
2019; costs of the application be provided for, [2] The grounds for this application are set out in the
affidavit of the Applicant, Steve Sahabo, and are briefly that; the applicant will suffer substantial loss
if the application is not granted; the applicant is willing to furnish security for due performance of
the decree as may ultimately be binding upon it; the applicant has made this application without
unreasonable delay; the applicant has high chances of success on appeal; it is just, fair and equitable
that the application is granted.

Under Order 21 rule 1, judgment when pronounced, where a hearing is necessary, in open court,
either at once or on some future day after due notice to the parties or their advocates.

Under rule 3 of Order 21, a judgment pronounced by the judge who wrote it shall be dated and
signed by him or her in open court at the time of pronouncing it. If the judgment is pronounced by
ajudge who did not write it, it shall be dated and countersigned by the judge reading it in open court
at the time of pronouncing it. rule 3 (3) of order 21 gives a rule of cardinal importance; thus, a
judgment once signed shall not afterwards be altered or added to except as provided by Section 99
the Civil Procedure Act or on Review.



A Judgment in a defended suit shall contain a concise statement of the case,

the issues, the decision on the case and the reasons for the decision. Court has a duty under rule 5
to state its decision on each issue, unless the finding upon any one or more of the issues is sufficient
for the decision of the suit.

A decree on the other order is extracted from a judgment for the sole purpose of execution or
effecting other court application or procedures where it is needed. Under rule 6 of order 21, the
decree shall agree with the judgment; shall contain the number of the suit, the names and
descriptions of the parties and particulars of the claim, and it shall specify clearly the relief granted
or other determination of the suit.

Under rule 7[1] of order 21, it’s the duty of the successful party in a suit to prepare a draft decree
and submit it for the approval of the other parties to the suit, who shall approve it with or without

amendment, or reject it, without undue delay.

If the draftis approved by the parties, it shall be submitted to the registrar who, if he or she is satisfied
that it is drawn up in accordance with the judgment, shall sign and seal the decree accordingly. If all
the parties and the registrar do not agree upon the terms of the decree within such time as the registrar
shall fix, it shall be settled by the judge who pronounced the judgment, and the parties shall be
entitled to be heard on the terms of the decree if they so desire. It must be noted further that under
rule 7 (3) if it is a magistrate’s court, the decree shall be drawn up and signed by the magistrate who
pronounced it or by his or her successor.

EXECUTION OF DECREE AND ORDERS

Execution is defined as the process of releasing the fruits of judgement by enforcing the decree
against the unsuccessful party through any one or more of the various modes of execution as by law
prescribed. Execution is as the act of carrying out or putting into effect a court order by the successful

party.

WHICH COURT EXECUTES THE DECREE?

Section 30 of the Civil Procedure Act states that the decree is executed by the court which passed
it or by the court to which the decree is sent by the former execution.

TIME FOR EXECUTION OF A DECREE.

Under Section 35 (1) (a) of the Civil Procedure Act, the decree must be executed within 12 yrs.
from its date. There are however exceptions where the time may be extended if the judgement
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creditor has been prevented either by fraud or by force under Section 35 (1)(b) of the Civil
Procedure Act.

TRANSFER ASSIGNMENT OF DECREE.

A decree is capable of being transferred under Section 36 Civil Procedure Act. The transfer holds
the decree subject to the equities which the judgement debtor may have enforced against the original

decree holder.
Enforcement of decree against legal representatives.

Pursuant to Section 37 of the Civil Procedure Act the judgement debtor does not cease being
liable on a decree merely by reason of death. The decree remains enforceable to its full extent against
the deceased’s legal representative i.e., executor or administrator of the estate or against an
intermeddle.

MODES OF EXECUTION

Section 38 of The Civil Procedure Act lays down various modes of executing a decree. One of such
modes is arrest and detention of the judgment-debtor in a civil prison. The decree-holder has an
option to choose a mode for executing his decree and normally, a court of law in the absence of any
special circumstances, cannot compel him to invoke a particular mode of execution.

Under section 40 The Civil Procedure Act and Order 37 rule 2 (d) of The Civil Procedure Rules, the
judgment debtor has the option of execution by way of arrest and commitment to civil prison, of
the judgment-debtor. The object of detention of judgment-debtor in a civil prison is twofold. On
one hand, it enables the decree-holder to realise the fruits of the decree passed in his favour; while on
the other hand, it protects the judgment-debtor who is not in a position to pay the dues for reasons
beyond his control or is unable to pay (see C.K. Takwani, Civil Procedure, 5* edition (2006), p. 438-
439. If the judgment-debtor has means to pay and still he refuses or neglects to honour his
obligations, he can be sent to civil prison.

As a mode of execution, detention in civil prison is competent for failure to pay monetary awards,
fines for contempt of court and for wilful failure to perform a decree that orders specific
performance (a decree ad factum praestandum) where court is satisfied that the non-performance is
wilful. Perusal of the decree at hand reveals that it does not contain any monetary award. It has been
demonstrated as well that the would-be orders akin to specific performance contained in clauses 1,
6 and 7 thereof are unenforceable in law. Therefore the arrest and commitment to civil prison of the

applicant was erroneous.

Be that as it may, Courts are increasingly expressing displeasure with this mode of execution in so
far as it contravenes the "inhuman standards” expressed in Article 11 and 21 of The International
Covenant on Civil and Political Rights (ICCPR). Article 11 of the ICCPR provides that no one
shall be imprisoned merely on grounds of inability to fulfil contractual obligations. Article 21 that



prohibits deprivation of his life or personal liberty except according to procedure established by law,
obligates the State not to incarcerate except under law which is fair, just and reasonable in its
procedural essence. Although not domesticated, by virtue of the law of state responsibility for
international treaties to which Uganda is a signatory, the ICCPR is arguably part of the Ugandan
law, or alternatively, until the Municipal Law is changed to accommodate the Covenant, because of
its binding provisions at the very least it serves as a source of persuasive standards that ought to
influence the interpretation and application of legislation. Moreover, the foreign policy objective
under state policy No. xviii and Article 287 of The Constitution of the Republic of Uganda,
1995 promotes the respect for international law and treaty obligations.

It is difficult to discern a modern trend worldwide in respect of imprisonment for civil debt. Some
countries have abolished the remedy entirely while other countries, like Zimbabwe, have prohibited
it only with respect to the indigent debtor. The Kenyan High Court case, R.P.M v. P.K.M,
Nairobi Divorce Cause No. 154 of 2008 (unreported) is an example of decisions influenced by
international treaty-based standards. In that case, Justice G.B.M Kariuki held that;

No one should be sent to civil jail for inability to pay a debt. It would be morally wrong to do so. It
would arguably also amount to discrimination against the have-nots. And it would also make no
sense to send to civil jail a person who is unable to pay. That would be malicious. In any case, it
would amount to throwing away good money after bad for the creditor. Civil jail is for those who
refuse to part with their money to pay debts.

In Chinamora v. Angina Furnishers (Private) Ltd [1997] 1 LRC 149 (Supreme Court of
Zimbabwe) it was held that a court it should not order civil imprisonment if the debtor proved
inability to pay. The court should order imprisonment only if it is established positively that the
debtor could but would not pay. In the First National Bank v. Julia Moseneke and Bank
Gaborone v. Thabang Mosiny (consolidated) Justice Dr. Zein Kebonang, of the Botswana High
Court at Gaborone went as far as proposing that this method of execution should be abolished
altogether because it serves no practical purpose. These decisions illustrate that the high value of
human dignity and the worth of the human must always be kept in mind. Degrading treatment
connotes treatment of individuals that grossly humiliates them before others or drives them to act
against their will or conscience. Such treatment is not limited only to physical acts but to any act of
a certain level of severity which lowers a person in rank, position, reputation or character. To commit
a debtor to prison who through poverty is unable to satisfy the judgment debt is contrary to the
purpose of civil imprisonment which is to coerce payment. Its only real effect on an impoverished
debtor is that of punishment. It is a punishment that can be avoided by a debtor who is able but
unwilling to pay, for satisfaction of the judgment remains within his power. But it becomes
mandatory against one without the means to pay. It discriminates between the one and the other.
Poverty-stricken judgment debtors should not be consigned to jail.
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When applied to honest debtors incapable of paying dues for reasons beyond their control, this
mode has the undesirable effect of subverting justice by being turned into a tool of harassment of a
person just because of his or her poverty. It leaves both the debtor deprived of his or her liberty and
creditor still destitute. Too avoid this outcome, the creditor must therefore satisfy the Court that the
debtor is guilty of wilful refusal or culpable neglect to pay the debt. Mere omission to pay should
not result in arrest or detention of the judgment-debtor. Before ordering detention, the court must
be satisfied that there was an element of bad faith, not mere omission to pay but an attitude of refusal
on demand verging on demand verging on disowning of the obligation under the decree. I am
persuaded by the dicta of by Krishna Iyer, J. in Jolly George Verghese v. Bank of Cochin, (1980)
2 SCC 360; 1980 AIR 470, 1980 SCR (2) 913 where he stated that;

The simple default to discharge is not enough. There must be some element of bad faith beyond
mere indifference to pay, some deliberate or recusant disposition in the past or alternatively, current
means to pay the decree or a substantial part of it. The provision emphasises the need to establish
not mere omission to pay but an attitude of refusal on demand verging on dishonest disowning of
the obligation under the decree. Here, a consideration of the debtor’s other pressing needs and
straitened circumstances will play prominently.

The court opined that to cast a person in prison because of his poverty and consequent inability to
meet his contractual liability was appalling. "To be poor ...... is no crime and to recover debts by the
procedure of putting one in prison is too flagrantly violative of [the Constitution] unless there is
proof of the minimal fairness of his wilful failure to pay in spite of his sufficient means and absence
of more terribly pressing claims on his means such as medical bills to treat cancer or other grave
illness.” By that construction, the court further opined that it would have sauced law with justice,
harmonised the law permitting arrest and detention in civil imprisonment as a mode of execution
with the covenant and the Indian Constitution.

By virtue of Order 22 rule 37 (1) of The Civil Procedure Rules, court has the discretion to make an
order disallowing an application for the arrest and detention of a judgment debtor and directing his
or her release where it is satisfied that the judgment debtor is unable, from poverty or other sufficient
cause, to pay the amount of the decree. The executing Court therefore should necessarily go into the
question of means of the judgment-debtor to pay the decree amount after the latter is arrested and
brought to Court and before deciding whether the judgment-debtor has to be committed to prison
or not. The court should adjudicate on the present means of the debtor vis-a-vis the present pressures
of his or her indebtedness, or alternatively whether he or she has the ability to pay but has improperly
evaded or postponed doing so or otherwise dishonestly committed acts of bad faith respecting their
assets. The court should in that process take note of other honest and urgent pressures on the
debtor's assets. The aspect of deliberate refusal or negligence has to be necessarily established by the
decree-holder to the satisfaction of the executing Court. The direction for arrest is an extreme
consequence that can be resorted to if there is adequate proof of refusal to comply with a decree in
spite of the fact that the judgment-debtor is possessed of sufficient means to satisfy the same. Civil
imprisonment should be a remedy of last resort when all other methods of debt collection have
failed. In any event, a judgment debtor was once discharged from jail, cannot be arrested a second
time in execution of the same decree (see section 42 (2) of The Civil Procedure Act). He was



once arrested on or about 20" November, 2013, he could not be arrested again in execution of the
same decree in 2017.

In the final result, the consent judgment of 22°¢ November, 2006, the resultant decree and the
warrant of arrest and imprisonment of the applicant in execution of that decree, are hereby set aside.
The applicant should be set free forthwith. The costs of the application are awarded to the applicant.

In MADAVIA V RATTAN SINGH (1968) EA 149 court stated that it’s the decree holder to
select the appropriate means of execution of his decree subject to the discretion of the court.
Order.22 rule 27 emphasizes that there is nothing to prevent a plaintiff from applying for several
modes of execution. In RAJIMPEX V NATIONAL TEXTILES BOARD?¢, the court stated that
it may in its discretion refuse execution at the same time against the person and property of the
judgement debtor.

The modes of execution include:
o By delivery of any property specifically decreed.
o By attachment and sale or by sale without attachment of any property.
o By attachment of debts.
o By arrest and detention in prison of any person.
o By appointing a receiver. Order 22.

In such other manner as the nature of the relief granted may require.

APPLICATION FOR EXECUTION.

Under Order 22 rule 7, a holder of a decree if he/she desires to execute it may apply to the court
that passed the decree or to the court where it has been sent for execution.

Order 22 rulre 8 requires that the application 4 execution be in writing. The only execution being
for decree for payment of money and judgement debtor is in the precincts of the court when the
decree is Passed, where court will order the decree by arrest of the of judgement debtor before
preparation of the warrant on the oral application of the decree holder at the time of passing the
decree.

The application must confirm to the requirements as provided in rule 8(2), failure to do so court
may reject the application or allow the defect to be remedied then & there or within time fixed by
court as per Order 22 rule 14(1).

8¢ HCCS NO.1033 of 1986

129



Where an application is remedied, it should be deemed to have been an application in accordance
with law and presented on the date when it was fast presented as per Order 22 rule 14(2). The
amendment made by the decree holder must be signed by the judge. Order.22 rule 14(3).

Upon admitting the application for the execution, court directs execution to issue according to the
nature of the execution except that in the case of a decree for payment of money the value of the
property shall as nearly as may be correspond with the amount due under the decree.

NOTICE BEFORE ORDERING EXECUTION.

Whereas, generally the Civil Procedure Rules do not provide for any notice to be issued to the party
against when the execution is made, Order 22 rule 19 provides for exceptions and these are:

Against the legal representative of a party to the decree
o Where the decree is for payments of money. Order 22 rule 34.
o Where the application for execution is made 1 yr. after the date of the decree.

o Where the person to whom notice is issued does not appear or does not show cause
to the satisfaction of court why the decree should not be executed, the court shall
order the decree to be executed.

o Where person offers any objection to the execution of the decree, the court shall
consider the objection and make such order as it thinks fit.

PARTIES OF EXECUTION.

The judgement creditor who is named or ascertained in a judgement or order is entitled to the benefit
thereof and may issue execution against the person called a judgement debtor.

Execution can’t issue against a non-party to the suit as was stated in RAJIMPEX V NATIONAL
TEXTILES BOARD?.

However, under 5.93 of the CPA, where a person has become liable as a surety, then the decree or
order may issue be executed against him/her to the extent to which he/she has rendered

himself/herself personally liable.

Under s.37 of the CPA, every transfer of a decree holds the same subject to the equities, if any which
the judgement debtor might have enforced against the original decree holder.

PROCEDURE.

e Before an execution can issue a decree must be extracted, signed and issued. NARSHIDAS
M. MEINTA & CO.LTD V BARON VERHEYEN (1956) 2 TLR 300. 0.21.

¥ HCCS NO.1033 of 1986



Draft the application as described by Order 22 rule 8(2).
File the application accompanied with a certificate copy of the decree. Order 22 rule 8(3).
Issuance of the directions to execute according to the nature of the execution.

Application for execution.
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THE REPUBLIC OF UGANDA
IN THE HIGH COURT OF UGANDA AT KAMPALA
EXECUTION &BAILIFFS DIVISION.
(Arising from civil suit No. 554 of 2016).
SUI GENERIS A - APPLICANT.
VERSUS
SUI GENERIS B- RESPONDENT

APPLICATION FOR EXECUTION OF DECREE.

We SUI GENERIS & CO. Advocates for decree holder hereby apply for execution of the decree
here in below set forth.

NO. of suit High court civil suit NO.554

Date of decree 7/12/2017

Whether any appeal performed from the decree | NONE

Payment or adjustment made if any NIL

Previous application if any with date and result | N/A

Amount with interest due upon the decree or
other relief granted thereby together with
particulars of any cross-decree

Amount of costs, awarded is Shs./Amount as | Shs.
awarded in the decree

Against whom to be executed SUI GENERIS B.

Discussion
The law applicable to execution is basically the Civil Procedure Rule and Civil Procedure Act

Under section 38 (d) of the CPA Cap. 71 court is enjoined with powers to enforce execution inter
alia by arrest and detention in civil prison of any person.

The method of arrest is laid out in Section 40 of the Civil Prcocedure Act thus;



Under Section 43 of the Civil Procedure Act, a person detained may be released on ground of
illness. Under Order 19 Rule 36, a judgment debtor is not supposed to be arrested until the
until the decree holder has paid into court sufficient subsistence allowance for the
Judgment/Debtor’s upkeep depending on the judgment debtor’s class.

Under Rule 37 of the same order if the judgment debtor in obedience appears in obedience to the
warrant of arrest and show sufficient cause why he should not be arrested, he may be released and
allowed to pay by installments.

ORDER ABSOLUTE

The court has discretion as to whether the order should be made absolute and in exercising its
discretion, howeverin RAINBOW V MOUREGATE PROPERTIES LTD (1975) 1 WLR 788
the court must have regard to the positions of the other creditors so far as they are known to the

court. In BAINS V HALMIBIBI (1957) EA 13, court stated that the court granting the order
must be satisfied before it makes an order absolute that there is a debt in praesenti.

ATTACHMENT OF MOVABLE PROPERTY OTHER THAN AGRICULTURAL
PRODUCE

The attachment is by seizure of the attaching officer keeps the property in his own custody or in the
custody of one of his subordinates and is responsible of the due custody. Order 22 rule 40(1) of
Civil Procedure Rules

EXECUTION AGAINST LOCAL GOVERNMENT

Section 6 of local government act cap. 243, executions proceedings against an LG can be
commenced after 6 months from date of judgement.

Under Section 6, the following properties cannot be attached;
a) Fixed assets and stationary transfers or grants are immune from attachments

b) Stationary transfers or grants are provided for under Section 83 of Local Government Act
and that is money periodically approved by government and they are not debts therefore
there is no debtor creditor relationship as per SOROTI MUNICIPAL COUNCIL ULC
AND AG (1999) KALR 832

Other movable properties can be attached after the 6 months’ periods

Execution against A.G (governed by S.19-21 of GPA, Cap 7, No attachment of government
property, Government cannot suffer liability on a suit brought by summary Procedure
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Laid down in BRO PETER V A.G (1980) HCB 107
a) Extract decree Order 21 rule 7(2). ASADI V LIVINGSTONE OF (1985) HCB SO
b) Taxation

c) Apply foracourt of order from the registrar of the executing court upon lapse of 21 days
from the day of judgement as per Section 9(1) of Government Proceedings Act.
Application is by formal letter.

d) Serve the copy to Attorney General (copy of order) Section 19(2). By formal letter with
the accounts of beneficiary stated.

e) Attorney General advises secretary to treasury to pay

FAILURE TO COMPLY

Debtor can apply for the unit of Mandamus under Section 36 and 37 of Judicature Act requiring
the officer in question to do that for which he is under public duty to do.

In SHAH V A.G (1970) EA $43 court held that a mandamus could issue to the treasury officer of
acts to compel them to carry out the duty upon him to pay. Where they do comply with mandamus
order you commence contempt of court proceeding.®

ATTACHMENT.

PROPERTY LIABLE TO ATTACHMENT.

Pursuant to Section 44(1)of the Civil Procedure Act, the following is liable to attachment and sale
in execution of a decree namely: lands, houses, other buildings, goods, money, banknotes, cheques,
bills of exchange , promissory notes, govt securities, bonds or other securities of money, debt, shares
of corporation &all other saleable property movable or immovable belonging to the judgement
debtor or over which the profits which he has a disposing power , which he may exercise for his own
benefit, whether the same be held in the name of the judgement debtor by another person in trust

or on his behalf.
Section further gives the exceptions of such goods not liable to attachment.

InIMELDA NASSANGA V STANBIC BANK & ANOR CIVIL APPEAL NO. 10 OF 2005,
the court held that only property belonging to the judgement debtor should be attached.

The court held that the property to be attached in execution of a court decree must be those saleable
properties which belongs to the judgement debtor or over which he/she has a disposing power for
his benefit whether the property is held in his or her name or in the name of other person in trust for

% Kiryabwire and 4 Ors v A.G*



him or on his behalf. In this case, name of the property the appellant purported to buy belonged to
the judgement debtor in the court decree under which the warrant of attachment and sale was issued.
The judgement debtor cannot be allowed to offer for attachment.

ATTACHMENT OF DEBTS.

Under Order.23 rule 1 of the Civil Procedure Rules, attachment of debts is a process by means
of which a judgement creditor is enabled to reach money due to the judgement debtor which is in
the hands of a 3* person. The order to attach a debtis called a garnishee order and the 3 party having
the money, garnishee.

The garnishee order once made absolute changes the obligation of the 3 party to pay the judgement
debtor into an obligation to pay the judgement creditor.

WHEN TO INSTITUTE GARNISHEE PROCEEDINGS.

They may be instituted by any person who has obtained a judgement or order for recovery of
payment of money.

In ABDUL WAHIB & SON’S V MUSHIRAMU & CO. (1932) 14 the court stated that in order
to support a garnishee, there must be a debt due or accruing due, it’s not sufficient to show a
contingent liability.

IN SUNDER DAS V MUNICIPAL COUNCIL OF NAIROBI?, the court stated that the test
as to whether a debt attachable is whether it owning by the garnishee and it’s the type of debt which
the judgement debtor can enforce if he desires.

In WEBB V STENTON (1883) 11 QBD 518, AND LUCAS V LUCAS & HIGH
COMMISSIONER 4 INDIA (1943) 2 ALLER 110, the court held that such debt capable of
attachment must be in existence at the date when the attachment becomes operative & something
that the law recognizes as a debt & not something which may or may not become a debt.

In HOWELL V METROPOLITAN DISTRICT RAIL CO. (1881)10 CH 508, court noted
that when the existence of a debt depends upon the performance of a condition, there is no
attachable debt until the condition has been duly performed.

Money in the hands of a bank is always attachable by garnishee and the bank has to show why the
decree should not be made absolutely by claiming a claim over the money in its possession. IN U.C.B
V ZIRITWAWULA,” court stated that until the garnishee admits his indebtedness to the

judgement debtor, the garnishee order cannot meaningfully be made absolute. The existence and

% (1948) is EACA 33
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availability of funds belonging to a judgement debtor has to be conclusively established as a
condition precedent to making the order absolute.

PROCEDURE

Under Order 23 rule 10 of the Civil Procedure Rules, an application for an order of attachment
of a debt is made. Ex parte by chamber summons with a supporting affidavit.

The affidavit must state:
e The name of the address of the judgement debtor.
e Identify the judgement to be enforced giving the amount remaining unpaid.
e Whether deponent is within the court’s jurisdiction and is indebted to a judgement debtor.

e  Whether the garnishee is a deposit taking institution having more than one place of business
& give the name & address of the branch at which the judgement debtors account is believed
to be held for account number.

Under Order 21 rule 1 of the Civil Procedure Rules, if the order is granted, it must be served
on the garnishee and judgement debtor unless otherwise ordered within 7 days.

EFFECTS OF THE ORDER.

Until service of the order, there is no attachment of the debt. If the garnishee bona fide pays to the
judgement debtor the amount of debt before service, the order is obsolete as there is no longer any
debt to which it can attach, Court stated that the service of order creates an equitable.

SETTING ASIDE A GARNISH ORDER

In MOURE V PEACHAY™, a garnishee order can be set aside where there is a mistake of fact.

OBJECTOR PROCEEDINGS

Application is brought under Order 22 rule 55(1), Section 6 and 57 and Order 52 rule 1 and
3 of Civil Procdure Rules.

’1(1892) 8 TLR 406



ORDER SOUGHT

That the property be released. In TRANS AFRICA ASSURANCE CO LTD V NSSF (1999)1
EA 352, court held that where any objection is made to attachment of property, it is taken on the
trial court to investigate the objection as provided by Order.19 (now Order.22). It was further
held that the trail judge has power to examine whether the objector was in possession. It was further
held that the trial judge has power to examine whether the objector was in possession of that

pI‘OpCI‘ty.
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THE REPUBLIC OF UGANDA
IN THE HIGH COURT OF UGANDA AT KAMPALA
(CIVIL DIVISION)
CIVIL SUIT NO.541 OF 2013

XXX
PLAINTIFF
VERSUS
YYY
DEFENDANT
DECREE

This suit is coming up for final disposal on the 21% day of February 2020 before Your Lordship SUI
GENERIS, Judge of the high court civil division in the presence of counsel for the plaintiff and
counsel for the defendant.

Itis hereby decreed and ordered that the judgement be entered for the plaintiff against the defendant
for the following orders

Given under my hand and seal of this honorable court on this 21* day of February 2020

Judge
Extracted by;

SUI GENERIS Advocates



NOTICE TO SHOW CAUSE

THE REPUBLIC OF UGANDA
IN THE HIGH COURT OF UGANDA AT KAMPALA
(CIVIL DIVISION)

CIVIL SUIT NO.541 OF 2013

XXX PLAINTIFF
VERSUS
YYY DEFENDANT NOTICE TO SHOW CAUSE WHY
EXECUTION SHOULD NOT ISSUE.
(Under 0.22 And 19 Of CPR)
TO;
Whereas has applied to this court for execution of a decree in sent No -
of on the allegation that the decree has been transferred to him or her by
assignment, this is to give you notice that you are to appear before this court at
on the day of 2020
REGISTRAR
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JUDICAL REVIEW.

To succeed in an application for Judicial Review, an applicant must show that the decision
or act complained of is tainted with illegality, irrationality and procedural impropriety.
Says Justice Esther Nambayo.

In the case of Abbey Musinguzi T/A Abtex Production V The Inspector General of
Police & Attorney General Miscellaneous Cause No. No. 147 Of 2019 Delivered by; Hon.
Lady Justice Esta Nambayo on 13th May 2020

Towards the festive season of the Easter period of 2019, the applicants entered into an understanding
with Hon. Kagulanyi Robert Sentamu alias Bobi Wine to organise musical concerts at one Love
beach Busabala, Lira, Gulu and Arua under the appellation of ‘Kyalenga Extra Concerts’. On the
25" March 2019, the Applicants wrote to the Inspector General of Police of Uganda requesting for
security clearance during the concerts. The IGP wrote back setting the terms for the Applicants to
tulfil before their concerts could be cleared for safety. The Applicants fulfilled all the conditions set
by the Police and upon notifying the IGP; they were directed by letter dated 19* April 2019 from
the IGP to suspend and/or stop all concerts immediately. On 22nd April 2019, Police blocked the
applicants together with Bobi Wine from accessing the venue of the concert at the One Love Beach
where they had arranged for a press conference to explain why the concert had been cancelled. They
were arrested and driven at breakneck speed to the residence of Bobi Wine at Magere — Gayaza in
Wakiso District. The Respondent’s alleged that the applicants failed to comply with the directives
that were given to them on previous concerts and had no option but to stop the concert.

The applicants sought a declaration that the process leading to the decision of the A/IGP was illegal,
ultra-vires, irrational, unreasonable and an abuse of the 1 Respondent’s powers;

Court cited the case of Pastoli vs Kabale District Local Government Council and Others
[2008] 2 EA 300 and stated that to succeed in an application for judicial review, an Applicant has



to show that the decision or act complained of is tainted with illegality, irrationality and procedural
impropriety.

From the evidence on record, The A/IGP communicated the requirements that the Applicants were
to fulfil. The Applicants informed Court that they duly complied with all the requirements. They
worked with the DPC Katwe Police Station who gave them an officer to work with. A/IGP acted
outside the law, and therefore his actions were ultra vires hence illegality.

Court defined irrationality as when there is such gross unreasonableness in the decision taken or act
done, that no reasonable authority, addressing itself to the facts and the law before it, would have
made such a decision. Such a decision is usually in defiance of logic and acceptable moral
standards. In this case, the Police’s action of restraining the Applicants from accessing the venue to
hold a press conference to explain why the concerts were not going to take place, bundling them on
the Police vehicles, driving them at breakneck speed to Bobi Wine’s residence at Magere in Gayaza
and abandoning them there well knowing that Bobi Wine’s residence is not one of the known official
detention facilities in the Country and without even giving reasons for the arrest or taking statements
from them regarding their arrest, was in bad faith. It would appear that the decision-maker had taken
leave of his senses.

In the case of COMMISSIONER OF LAND V KUNSTE HOTEL LTD [1995-1998] 1 EA
(CAK), Court noted that the purpose of Judicial review is to ensure that an individual is given fair
treatment by an authority to which he is being subjected. The Police did not accord the applicants
with fair treatment.

Procedural impropriety is when there is a failure to act fairly on the part of the decision-making
authority in the process of making a decision. The unfairness may be in non-observance of the Rules
of Natural Justice or to act with procedural fairness towards one to be affected by the decision. The
other issues were found to be matters that are to be interpreted by the Constitutional Court and
therefore, failed in the High Court.

The process by which the high court exercises its supervisory jurisdiction over the proceedings and
decisions of subordinate courts, tribunals and other bodies or persons carrying out quasi-judicial
powers or are charged with the performance of public acts or duties.

Rule 3 of the judicature (judicial review) (amendment) rules SI 32/2022.
Object of JUDICIAL REVIEW

In chief constable of NORTH WALES V EVAN (1982) 3 ALL ER 141, the purposes of
JUDICIAL REVIEW include:

a) To ensure that individuals receive fair treatment by authorities to whom they have been
subjected.
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b) To ensure that public powers are exercised in accordance with basic standards of legality,
fairness and rationality and that the opinion of an individual judge/public officer is not
construed as that of the authority where the serve.

c) To adhere to the constitutional right of fair and expeditious hearing.

IN KOLUE JOSEPH AND 2 ORS V AG MISC CAUSE No.106 OF 2010, court stated that
JUDICIAL REVIEW is not concerned with the decision in issue per se but with the decision-
making process.

WHAT IS A PUBLIC BODY?

R.3 of JUDICIAL REVIEW rules states that a public body to include the government,
department, services or undertakings of government. The test for what is a public body is laid down
in YASIN OMARI V EC AND 2 ORS HCMC No.374 of 2022. Court stated that a body is a
public body if it is defined as such or exercises/performs public functions. Rule 2 (as amended by
judicature (JUDICIAL REVIEW) (Amendment) Rules, 2022, gives a list of public bodies.

What must be satistied in an application for JUDICIAL REVIEW
These are listed in Rule 7A:
a) Application is amenable for JUDICIAL REVIEW

b) Aggrieved person has exhausted all remedies available within the public body or under the
laws

c) Matter involves an admin public or official.
Rule 7A (2):

Court must grant an order for JUDICIAL REVIEW where it is satisfied that the decision-making
body or officer did not follow due process in reaching a decision and that as a result there was unfair

and unjust treatment.

In YASIN OMARI V EC AND 2 ORS HCMC No.374 of 2022, justice Ssckaana stated that a

person seeking a remedy under judicial review must satisfy to requirements:

1. That the body under challenge must be a public authority/body performing public

function.

2. The subject matter of the challenge must involve claims based on public law principles
not enforcement of private rights.



WHO CAN APPLY?

Rule 3 A states that any person who has a direct interest or sufficient interest in the matter may
apply for JUDICIAL REVIEW.

Judicial review is a matter of Administrative Law, says Lady Justice Lydia Mugambe, In the
case of Dr. Stella Nyanzi V Makerere University High Court at Kampala Misc. Cause No. 304 of
2018 Before Lady Justice Lydia Mugambe.

This is a judicial review matter seeking a declaration that the Respondent; Makerere was in contempt
of its staff appeals tribunal (hereinafter the tribunal) to reinstate the Applicant to her office as a
research fellow at Makerere Institute of Social Research and to pay her salary, benefits, and
emoluments by virtue of her employment. The Applicant also sought a declaration that failure to
implement the above would be illegal, unjust, and discriminatory and amounts to an abuse of power.
Additionally, she sought general, aggravated, and punitive damages.

The issues for determination were;

i) Whether the Respondent acted in contempt of the orders of the staff tribunal
ii) ii) What remedies are available to the parties?

The court explained the concept of judicial review as a matter of administrative law, a process by
which High Court exercises its supervisory powers over the proceedings and decisions of inferior
courts, tribunal, and other bodies or persons who carry out quasi-judicial functions.

In the resolution of the issues, it was clear that the Applicant challenged a decision by the
Respondent in a tribunal and received a decision in her favor. The respondent officers, however,
found ways of circumventing it. The purpose of an appeals tribunal is to protect the employee and
give them a forum to challenge the decision of the employers. This way, the tribunal prevents
impunity. It s, therefore, wrong for the Respondent to set up a tribunal and refuse to implement its
decisions.

The court was satisfied that the disregard of the decision and failing to renew her contract as ordered
by the tribunal caused embarrassment, inconvenience, and psychological torture for which she was
entitled to general damages. Additionally, an order of mandamus compelling the Respondent to
implement the decision of the tribunal was awarded and the Applicant was awarded damages of 120
million Uganda shillings.

GROUNDS FOR JUDICIAL REVIEW

Lord Diplock in COUNCIL OF CIVIL SERVICE UNION’S MINISTER FOR CIVIL
SERVICE (1985) AC 314, categorized the grounds of JUDICIAL REVIEW under three broad
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heads. These are: illegality, irrationality and unfairness. In PASTORI V KABALE DISTRICT*
court stated that proof of one ground is sufficient.

1. Illegality

Arises when a public body, officer or tribunal acts ultra vires or use public power for an improper
purpose. In O’REILLEY V MACK MAN (1982) 3 ALL ER 1129, court held that all errors of
law by administrative bodies are reviewable under the ground of illegality. Further in
HAMMERSMITH AND FULLHAM LONDON BOROUGH COUNCIL V SECRETARY
OF STATE FOR THE ENVIRONMENT (1990)3 ALL ER 589, court held that illegality also
includes the fettering of a discretion by a rigid rule or policy or because of an undertaking or
agreement, failing to take relevant factors into account, acting for a purpose outside the scope of the
governing legislation and acting in bad faith.

2. Irrationality

In ASSOCIATED PROVINCIAL PICTURE HOUSES LTD V WEDNESBURY CORP
(1947) 2 ALL ER 680, an unreasonable decision according to Lord Greene is one that no
reasonable body could have come to. It is not what the court considers reasonable. In PASTORI
KABALE DISTRICT LOCAL GOVERNMENT COUNCIL AND ORS, the court held that
irrationality is when there is such gross unreasonableness in the decision taken or act done, that no
reasonable authority, addressing itself to the facts and the law before it, would have made such a
decision. Such a decision is usually in defiance of logic and acceptable moral standards. In MAREN
DOROTHY V. LAW DEVELOPMENT CENTRE MISC. CAUSE 042 2016, court laid
down a four-part test to determine irrationality and the burden is on the public body to prove them.
The part test entails:

a) Is the public body’s objective legitimate?

b) Is the measure taken by that body suitable for achieving that objective?

c) Isitnecessary in the sense of being the least instructive means of achieving the aim?
d) Does the end justify the means?

In AMURON DOROTHY V.LAW DEVELOPMENT CENTRE MISC. CAUSE 042 2016,
court stated that there is procedural impropriety when there is a failure to act fairly on the part of
the decision-making authority in the process of taking a decision. The unfairness maybe in non-
observance of rules of natural justice or to act with procedural fairness towards one to be affected by
the decision. It may also involve failure to adhere to and observe procedural rules expressly laid down
in a statute or legislative instrument by which such authority exercises jurisdiction to make a
decision.

Time lines for filing an application for JUDICIAL REVIEW

2 1..G.C AND ORS (2008) 2 EA 300



Rule 5 (1) of JUDICIAL REVIEW rules provide that an application for JUDICIAL REVIEW
review must be made promptly and in any event within 3 months from the date when the grounds
of the application first arose unless the court considers that there is good reason for extending the
period within which an application for JUDICIAL REVIEW maybe made.

PREROGATIVE REMEDIES

There can only be claimed by way of judicial review and include: certiorari, prohibition, mandamus,
declarations, injunctions and habeas corpus. Two distinct remedies are available to secure the
tulfilment of a legal obligation — the order of mandamus and the mandatory injunction. The first is
the classic form of relief and has an extensive scope; the latter is becoming popular, no doubt because
of its greater flexibility. The two orders do not correspond completely and the line of demarcation
between them has not yet been worked out. It is thus possible that a litigant could apply for the one
only to discover that the other was alone appropriate. The choice may thus be crucial, but it must be
made; for once again these two remedies cannot be sought in the alternative. In addition, it is not
possible to seek damages and mandamus in the same proceedings, but there is nothing to prevent
one from coupling a claim for damages with an application for a mandatory injunction.

These remedies are conversed by the following laws:
e The Constitution [under articles 28, 42 and 50].
e Judicature Act Cap 13 [under section 36
e Judicature Act (Amendment) Act No. 3 of 2000 [under section 3.]
e The Civil Procedure (Amendment) Judicial -Review Rules ST 75/2003.

e DPublic Service Regulations [under regulations 36, 43]

CERTIORARI

The function of certiorari is to quash an invalid decision. IN RIDGE V BALDWIN (1964) AC
AND In ENG. WILLIAM KAYA KIZITO V AG”, both cited with approval in AMURON
DOROTHY court held that where a prejudicial decision has been made by a public authority in
the course of exercise of its statutory authority without according the affected party a right to be
heard, then a writ of certiorari should often be freely granted by the court. Rule 2 (as amended)
define certiorari to mean order of court to quash a decision which is ultra vires.

» HCMC NO. 38 OF 2006
% (SUPRA),
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Section 36 [1][c] of the Judicature Act Cap 13 provides that the High Court may make an order,
as the case may be, of certiorari removing any proceedings or matter to the High Court. Sub section
[2] provides that no order of ... certiorari shall be made in any case in which the High Court is
empowered, by the exercise of the powers of review or revision contained in this or any other
enactment, to make an order having the like effect as the order applied for or where the order applied
for would be rendered unnecessary.

Before one makes an application to court for an order of certiorari under Section 36, the leave shall
not be granted unless the application for leave is made within a period of less than six months from
the date of the proceedings or much shorter period provided for by law.

In CHEBORION BARISHAKI VS. A.G.” on all fours where Katutsi held that the remedy of
certiorari only lies to bring up to court and quash something which is a determination or a decision.
He added that it lies to quash decisions which are ultra vires or nullities in law or intra vires but
show error on the face and are merely voidable.

Another important decision to look at is DENIS BEREIJE VS. AG*. wherein court held that an
administrative action will be subject to judicial control for illegal irrationality, procedural
impropriety. It must be noted that the application is not time barred as it concerns enforcement of
fundamental rights and courts have adopted a liberal approach as regards limitation.

This remedy was applied in PIUS NIWAGABA VS. LDC?”, Justice Okumu Wengi quashed
decision of LDC refusing to admit him for the Post Graduate Bar Course under the pretext that he
had obtained a degree from a University that had not been recognized by the Law Council.

FORUM PROCEDURE AND DOCUMENTS

The Forum is the High Court by virtue of section 14[1] of the Judicature Act.

MANDAMUS

Section 37 of the Judicature Act Cap 13 provides that the High Court may make an order, as the
case may be, of mandamus requiring an act to be done. Sub section [2] provides that no order of ...
certiorari shall be made in any case in which the High Court is empowered, by the exercise of the
powers of review or revision contained in this or any other enactment, to make an order having the
like effect as the order applied for or where the order applied for would be rendered unnecessary.

> High Court Misc. Applic. No. 851 of 2004
¢ H.C. Misc. Applic. No. 902 of 2004
’”H.C. Misc. Civil Applic. No. 589 of 2005



The writ is issued to compel a public body that has failed to perform its function or duty to execute
such function/duty. Rule 2 (as amended) defines mandamus as an order issued to compel
performance by public officers of statutory duty imposed on them.

JOHN JET TAMWEBAZE V ATTORNEY GENERAL AND TREASURY OFFICER OF
ACCOUNTS?, court held that the remedy can only be given if the applicant can show a clear legal
right to have the thing sought by it done. A demand for performance must precede an application
for mandamus and the demand must have been unequivocally refused.

Mandamus can lie in respect of an ultra vires decision and can take the form of an order to a tribunal

or authority to make a new decision in accordance with the law.

Read: GOODMAN AGENCIES V ATTORNEY GENERAL” on grant of the order in

execution against government.

Before one makes an application to court for an order of mandamus under section 36, the leave shall
not be granted unless the application for leave is made within a period of less than six months from
the date of the proceedings or much shorter period provided for by law.

The High Court is entitled under Section 37 of the Judicature Act, to grant an order of

mandamus in all cases where it appears just or convenient to do so.

PROHIBITION

Section 36 [1][b] of the Judicature Act Cap 13 provides that the High Court may make an order,
as the case may be, of prohibition, prohibiting any proceedings or matter. Sub section [2] provides
that no order of ... prohibition shall be made in any case in which the High Court is empowered, by
the exercise of the powers of review or revision contained in this or any other enactment, to make an
order having the like effect as the order applied for or where the order applied for would be rendered

unnecessary.

It serves to prohibit the happening of some act or the taking of some decision which would be

ultravires. It looks at the future as a prohibitive remedy and it’s discretionary like all other units.
STREAM AVIATION V CAA (2008) HCB 156.

Before one makes an application to court for an order of prohibition under section 36, the leave
shall not be granted unless the application for leave is made within a period of less than six months
from the date of the proceedings or much shorter period provided for by law.

 HCMA NO .121 OF 2010
” HCMA No.34 Of 2011
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DECLARATIONS

A declaration is a statement of legal relationship between the parties. A declaration records only
existing legal rights and cannot change the legal position in any way

In OPOLOT AND ANOR V UGANDA () [2019] UGSC, the appellant sought a declaration
that his discharge from the army was invalid and that he was still a member of the armed forces and
chief of the defense staff. The court of appeal held that the court has a wide power to make a binding
declaration of right, but it is a discretionary power and should be exercised only with care where the
effect would be to create a relationship between persons which has an essential element of mutual
confidence. This discretion should not be exercised where the result would be seriously to embarrass
and prejudice the security of the state.

Originally a declaration had to be linked to another cause of action e.g., a claim for damages and was
thus not a suitable public law remedy. However, in PYX GRAMITE CO. LTD V MINISTRY
OF HOUSING AND LOCAL GOVERNMENT?% the House of Lords allowed a declaration to
lie in a case where certiorari might have served the same purpose and where a statutory remedy was
also provided.

HABEAS CORPUS

The purpose for a writ of habeas corpus ad subjiciendum is to review the legality of the applicant’s
arrest, imprisonment and detention and challenge the authority of the prison or jail warden to
continue holding the applicant. The application is used when a person is held without charges or is
denied due process.

In the case KYAGULANYI V. ATTORNEY GENERAL - Global Freedom of Expression it said

as folows:

It was ruled that the confinement of a presidential candidate to his home by security forces
constituted unlawful detention and ordered that the confinement be lifted. On the day of the
presidential elections in Uganda, members of the Ugandan police force and army surrounded one
presidential candidate’s house, maintaining that containing him and his family to their home was
necessary to neutralise security threats. Although being denied access to him, the candidate’s lawyers
brought a habeas corpus application in the High Court, arguing that his right to personal liberty was
being infringed. Nine days after the election, the Court held that the confinement constituted
detention and that as the candidate had not been brought to a police station or a magistrate it was
unlawful, and ordered that the restrictions on his movements be lifted and his personal liberty
restored.

In the case of Karuhanga v Inspector General of Police & 3 Ors (Miscellaneous Cause 86 of

100 (1960) AC 260


https://globalfreedomofexpression.columbia.edu/cases/kyagulanyi-v-attorney-general/
https://globalfreedomofexpression.columbia.edu/cases/kyagulanyi-v-attorney-general/

2013) [2013] UGHCCD 143 before: Hon. Justice Stephen Musota This was an application for
Habeas Corpus Ad Subjiciendum brought under Article 23(4) & 9 of the Constitution S. 34 Of the
Judicature Act and rules 3 & 4 of the Judicature (Habeas Corpus) Rules SI 13-6 for orders that:-

i. ~ Summons be issued and directed against the respondents to wit the Inspector General of
Police, the Director of Criminal Investigations & Intelligence, the Commandant and Special
Investigations Unit Kireka and the Attorney General to appear in Court and show why the
applicant should not be released forthwith.

ii. ~ The Respondents do produce the applicant before this court.

Habeas Corpus Ad Subjiciendum is defined in RE HENRY SEMPIRA’* as a prerogative writ
directed to a person who is detaining another in custody commanding him to produce that person
before court to test the legality of such detention. The remedy of Habeas corpus is provided for in
section 34 of the Judicature Act and it has three types namely;

Habeas Corpus ad subjiciendum, which is directed to the person in whose custody the person

deprived of liberty is;

Habeas Corpus ad testificandum and Habeas Corpus ad respodendum; which are for bringing
up any prisoner detained in any prison before any court, court martial, an official or special referee,
an arbitrator or any commissioners acting under any powers of the commission from the president
for trial or as the case may be.

If any person is aggrieved by an order made by court under section 34, he or she may appeal to the
court of appeal within 30 days after making of the order appealed from.

The Law Applicable includes the following:
The Constitution of the Republic of Uganda 1995
The Judicature Act Cap. 13

The Police Act cap. 303. Section 24 (4)

The Judicature [Habeas corpus] Rules SI

' High Court Misc. Applic. No.13 of 2003
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THE PROCEDURE FOR APPLICATION OF A WRIT OF HABEAS
CORPUS IS AS FOLLOWS;

One makes an application ex parte in the prescribed form to the rules

Upon making of the application, a writ is issued to the person in whose custody the person deprived
of liberty is.

The writ is then returned .......

CLAIM FOR DAMAGES UNDER JUDICIAL REVIEW

In STREAM AVIATION LIMITED V, THE CIVIL AVIATION AUTHORITY (2008)
HCB, the applicant brought an application by way of motion seeking for the prerogative writ
certiorari, prohibition, mandamus together with an injunction, special damages and general damages
and costs. On whether the court could award damages in an application JUDICIAL REVIEW, the
court held that damages are available as remedy in judicial review in limited circumstances.
Compensation is not available merely because a public authority has acted unlawfully. For damages
to be available, there must be either a recognized ‘private law’ cause of action such as negligence or

breach of statutory duty or a claim under express written law or human rights statute.

Further in AMERICAN DOROTHY V LAW DEVELOPMENT CENTRE’” the
court dealt with a similar issue on award of damages in an application for Judicial Review. the court
held that damages are available as a remedy in JUDICIAL REVIEW in limited circumstances.
Compensation is not available merely because a public authority has acted unlawfully. For damages
to be available, there must be either a recognized private law cause of action such as negligence or
breach of statutory duty or a claim under express written law or human rights statute.

Rule 8(1), damages will be awarded if:

Applicant included in motion a claim for damages arising from any matter to which the application
relates. Court is satisfied that if the claim had been made in an action begun by the applicant at the
time of inhaling they could have been awarded damages.

102 (SUPRA),



APPLICATION FOR JUDICIAL REVIEW (JUDICIAL REVIEW)

DOCUMENT
As per rule 6 (1) of the JUDICIAL REVIEW rules, the application is by notice of motion

Should be accompanied by an affidavit in support

PROCEDURE

Drafting of documents

Payment of fees

Lodgment of documents

Service of documents on respondent (rule 6(2))

Rule 6 (4) of Judicial Review rules requires that the application be fixed for hearing within 14
days from date of service.

FORUM

Private bodies are amenable to Judicial Review if exercising public power. In this case, respondent
offers tertiary education as a private entity but in compliance with general education policy and

national standards. It is important to note that private matters aren’t amenable to Judicial Review’®

In ARUA KUBALA PARK OPERATIONS AND MARKET VENDORS COOPERATIVE
SOCIETY LTD V ARUA MUNICIPAL COUNCIL"%, it was stated that public body wasn’t
amenable to Judicial Review because of circumstances at hand showed that the matter was of private
law.

13 See Yasin Ssentumbe And Anor V UCU (MC NO.22 0F 2017)
14 MC NO.3 OF 2016
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THE REPUBLIC OF UGANDA
IN THE HIGH COURT OF UGANDA AT
KAMPALA (CIVIL DIVISION)
IN THE MATTER OF AN APPLICATION FOR JUDICIAL REVIEW
AND
IN THE MATTER OF JUDICATURE (JUDICIAL REVIEW) RULES,

XYZ
................................................................................................................. APPLICA
NT
VERSUS
ABC
..................................................................................................................... RESPO
NDENT
NOTICE OF MOTION
TAKE NOTICE that the court will be moved on the ... day
OF e 2020 or as soon as counsel for the applicant can be heard on the

applicant’s behalf for orders that:
a) Certiorari/mandamus/prohibition/injunction/damages/costs.

b) TAKE FURTHER NOTICE that the grounds for the application are

AND TAKE NOTICE that on hearing this motion, the applicant will rely on the affidavit of
......................... and the exhibits, copies of which a company this motion.

COUNSEL FOR THE APPLICANT
TO: the respondent
Given under my hand and the seal of this court this...........ccccu..cc.. day of ..o 2020.

REGISTRAR.



POST JUDGEMENT REMEDIES

Delivery of a judgement does not necessarily mark the end of the litigation process. There are certain
post judgement remedies whose purpose is mainly to clarify the judgement or correct the judgement
where there is an error.

The substantive post judgement remedy is an appeal. However, there are other remedies such as: the
rule, preview and revision.

THE SLIP RULE REMEDY

Section 99 of the Civil Procedure Act, provides that clerical or mathematical errors in judgement,
decrees, or rulings arising from any accidental slip or omission may at any time be corrected by the
court either on its own motion or on application by either party.

The rule is thus an exception to the functus officio rule when courts deliver their judgements.

The slip rule remedy deals with only clerical or mathematical errors arising from accidental slips or
omissions. The errors can be corrected at any time and the correction is done by the court which
issued the judgement.

It is prudent that the correction is by the actual judicial officer who issued the judgement but where
it is not possible, any judge in that court may remedy the mistake. Other provisions providing for
the slip rule include Rule 36(1) & (2) of the Judicature (Court of Appeal Rules) Direction and
Rule 35(1) & (2) of the supreme court Rules.

In ORIENT BANK LIMITED V FREDRICK ZAABWE & ANOR.'% The supreme court
held that the courts have power to amend their judgements, decrees and orders for achieving the ends
of justice for the purpose of giving effect to the intension of the courts at the time when judgement
was given.

The court also held that the powers under the slip rule are not open ended. The application should
not be brought to have the court reverse its decision on any issue or law.

In MUHENDA V MIREMBE'” the court defined “the phrase at any time” appearing in
Section.99 & Rule 35(1) & (2) of the supreme court rules. The court held that the phrase should
not be interpreted to mean that inordinately delayed applications without justification will be
permitted the court. In this case the application had been brought 6 years later and no sufficient
reason given for the delay. Court declined to apply the slip rule remedy.

In VALLABHADAS KARSANDAS RAMIGA V MANSUKLAL JIVAJ & ORS’?, the court
laid down the principles applicable under the slip rule and these are;

1% SCC App No. 17 of 2007
1% Supreme Court Civil App. No.5 of 2012
17 (1965) EA 700)
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ii) Slip orders may be made to rectify omissions resulting from the failure of counsel to make some
particular application.

ii) A slip rule order will only be made where the court is fully satistied that is giving effect to the
intentions of the court at the time when judgement was given, or in the case of matter which was
over looked, where the it is satisfied beyond doubt, as to the order which it would have made had the
matter been brought to its attention.

The above two considerations have been adopted by the court in ORIENT BANK LIMITED V
FREDRICK ZAABWE SCC APP NO. 17 OF 2007 in which the court stated that “the above
position still holds good. It is therefore, now fairly well settled that there are two circumstances in

which the slip rule applies. Namely;

i) Where the court is satisfied that it is giving effect to the intention of the

court at the time when the judgement was given.

ii) In the case of a matter which was overlooked, where it was satistied beyond
doubt, as to the order which it would have made had the matter been
brought to its attention

In AHMED KAWOOYA KAUGU V BANGU AGGREY FRED’#, the applicant filed an
application seeking an order that the COA correct its judgement under the slip rule by listing what
the applicant called the right laws. The court held that rule 36(1) & 2 of the CAR entitles the court
to correct its judgement where there are found chemical or mathematical mistakes or accidental slips.
The error or omission must be an error in expressing the manifest intention of the court. Court
cannot correct a mistake of its own law or otherwise even where apparent on the face of the record.
Under the slip rule, court cannot correct a mistake arising from its own misunderstanding of the law.
The present application deals with what is alleged to be the misunderstanding by court of the law
and its alleged application or misconstruction. The Application was thus unutterable under the slip
rule. The law governing the “slip rule” is set out under Rule 36(1) of the Court of Appeal Rules
which reads:

36.Correction of errors.

(1)A clerical or arithmetical mistake in any judgment of the court orany error arising in it from an
accidental slip or omission may, at any time,whether before or after the judgment has been
embodied in a decree, becorrected by the court concerned, either of its own motion or on
theapplication of any interested person so as to give effect to what was theintention of the court
when judgment was given.

2)An order of the court may at any time be corrected by the court,either of its own motion or
on the application of any interested person, if itdoes not correspond with the judgment or ruling
it purports to embody or,where the judgment or order has been corrected under subrule (1) of
this rule,with the judgment or order as so corrected. Similar powers exist under Rule 35 of the
Supreme Court Rules which states that:

108 CACA No. 03 of 2007



35. Correction of errors.

(1) A clerical or arithmetical mistake in any judgment of the court or any error arising in it from an
accidental slip or omission may, at any time, whether before or after the judgment has been
embodied in an order, be corrected by the court, either of its own motion or on the application of
any interested person so as

1.To give effect to what was the intention of the court when judgment was given.

(2) An order of the court may at any time be corrected by the court, either of its own motion or on
the application of any interested person, if it does not correspond with the order or judgment it
purports to embody or, where the judgment has been corrected under subrule (1) of this rule, with
the judgment as so corrected.

Section 99 of the Civil Procedure Act (Cap 71) states that: Clerical or mathematical mistakes in
judgments, decrees or orders, or errors arising in them from any accidental slip or omission may at
any time be corrected by the court either of its own motion or on the application of any of the parties.
As for the applicability of the slip rule, the case of KWIZERA EDDIE VS ATTORNEY
GENERAL, SUPREME COURT CONSTITUTIONAL APPEAL NO. 01 OF 2008 restated
the position of the former Court of Appeal for East Africa in
VALLABHADASKARSANDASRANIGAVSMANSUKLALJIVRAJ&ORS [1965] EA
700 which set out the principles for applying the slip rule as follows:

“(iii) ‘slip orders’ may be made to rectify omissions resulting from the failure of counsel to make
some particular application.

APPLICATION

Application is by notice of motion under Order 52 and an affidavit in support.

DOCUMENTS
1) Notice of motion

2) Affidavit

REVIEW

Section 82 of the Civil Procedure Act postulates that any person considering himself or herself
aggrieved by a decision / decree or order that has not been applied or by a decision / decree or order
which is not appealable may apply 4 review of that judgement and make orders as may be necessary.
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WHO IS AN AGGRIEVED PERSON?

In RE NAKIVUBO CHEMISTS (U) LTD (1979) HCB 12 an aggrieved person was defined as
a person who has suffered a legal grievance. In LADAK ABDALLAH MOHMMED HUSSEIN
V ISINGOMA KAKIIZA'”, court held that any person means a person who has suffered a legal
grievance which has wrongly deprived him of something. A third party cannot, generally apply 4
review of an order or a decree in which he or she was not a party.

However, as the court held in MOHAMMED ALIBBANI V W.E BUKENYA & ANOR!'" a
third party who can prove that he or she is an aggrieved person and has suffered a legal grievance may
apply 4 review. Review may be invoked by any person who considers himself or herself aggrieved by
a decree or order.

The person must be legally aggrieved in the sense that the decree affects the applicant’s legal equitable
interest in the subject matter of the suit.

BUSOGA GROWERS COOPERATIVE UNION LTD V NSAMBA & SONS LTD.'"

For an Application from review to succeed, the party applying must show that test he/she has
suffered a legal grievance and that the decision pronounced against him/her by court was wrong
depriving him or her of something or has wrongful effect in title to something. The right to appeal
is a creature of the statute.

Section 82 of the Civil Procedure Act provides that “any person considering himself or herself
aggrieved by a decree or order from which an appeal is allowed but not preferred apply for a review
of judgment to the court which passed the decree or made the order and the court may rule such
order as it thinks fit.

DR. SHEIKH AHMED MOHAMMED KISUULE V M/S GREENLAND BANK LTD in
liquidation under Order.44 rule 1(2) & (3) applicant to get leave to appeal also that test under
Order 46 rule 3 (20 an application to strictly prove new evidence.

Mubuuke v. UEB'"?, the appellant was seeking review and contended that an award interest on
special damages from the date of judgement was or not on the face of the record. It was held that the
right to review cannot be inferred.

Review is an exception to the general rule that once a court passes a judgment it cannot afterward be
altered or added to it by the same court that pronounced. MARGRET SENKUTE V MUSA
NAKIRYA"#

19 SCCA No. 8 of 1995

10 SCCA No. 56 of 1996

U HCMA NO. 123 of 2000
112 HCMA No. 98 of 2005
113 HCRC No.7/2009



Power to review is a creature of the statute and courts have to inherent power to review therefore
special jurisdiction to review must be done according to provisions of the enabling law and according
to the law, an application for review is to be placed before the court which passed the decree or made
the order.

Under section 82 Civil Procedure Act, it is exercised both where no right of appeal has been provided
and if provided where it has been preferred.

IN FX MUBUURE, Review is different from an appeal in that a review is reconsideration of the
subject of the suit by the same court under special conditions set by law while an appeal is a hearing
by the appellate court.

A review does not open Questions decided upon between parties except under specific instances
accorded by law while an appeal reopens all issues subject to the appeal.

Reveal is available to any person who has suffered legal grieve i.e., a person against when a judgment
has been passed or where interest has been affected by the court’s decision and order.

MOHAMMED APIBJAI V E.W. BUKENYA & DAPCB* The issue was whether the
Applicant who was not a party to the original proceedings hence a 3* party is aggrieved party to
apply for review. It was held that there is no statutory definition of legal grievance. In reference to
section 83 and 100 and Order.42 as relevant provisions any person who considers himself /herself
aggrieved by a decision of the High Court can seek review can be sought. Any person who has been
legally a aggrieved is free to pursue their legal rights in the courts of law and must have the right in
the current application for review as long as he has had locus standi even though he was not a party

to the original suit. See GORDON SENTIBA V IGG CACA NO.14 OF 2007,

According to Section 82 and Order 45 Rule 1 Civil Procedure Rules, any aggrieved party may
move court to review a judgment. That may be done by an aggrieved party who may not necessarily
be a party to the proceedings giving rise to the order.

Section 82 & Order 46 are to an aggrieved party and not necessary a party to the original suit.

CIRCUMSTANCES UNDER WHICH REVIEW MAY BE ADOPTED

Order46 rule 1 Civil Procedure Rules sets out the grounds upon which an application for review
may be sustained Section 82 provides the circumstances.

114SCCA No. 50/
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The application is made where the order/ Decree is appealable as of right but not preferred Section
82 (2) & Order 46 (1) (a) Civil Procedure Rules.

Where there is no right of appeal from the decree or order Section 82 (1) (b) & Order 46 rule 1
(1) (b)

In ENG. YOROKAMU KATWIRENE V ELIJAH MUSTENZA'* it was held that Order 46
rule 1 (1) (b) an application for review may be made where the order of the court sought to be
reviewed is not appealable but falling within the circumstances prescribed in (b) which category does
not include an election petition. Section 67 of the Civil Procedure Act provides that no appeal
shall lie from a convert decree. The proper remedy is review under Section 82 (b).

JOHN GENDA & ORS V COFFEE MARKETING BOARD (1997) KACR 15;

It was held that Order 46 rule 1 (1) of the Civil Procedure Rules and section 82 of the Civil
Procedure Act for review provides that a person considering himself aggrieved by judgment or
order while is not appealed from may apply to have such an order reviewed by the court that passed
it upon proof of discovery of new and material evidence not available after due diligence of the party
before the judgment/ order is made. However, the person must be aggrieved.

CONDITIONS
1) Must be an aggrieved person

2) No appeal has been preferred. (Section 82(a) (b) & Order 46 rule 1(1)(a))

GROUNDS
The grounds are set out under Order 46 rule 1 (1)(6) of the Civil Procedure R and these are;

1) There was a mistake manifest error apparent on the face of the record. In FX MUBUUKE
V UEB, HCMA NO. 98 OF 2005. It was held that for review to succeed on the basis of
an error on the face of record, the error must be so manifest & clear that no court would
permit such an error to remain on the record, a wrong application of the law or failure to
apply the appropriate law is not an error on the face of record.

2) Discovery of new and important matter. In BUSOGA GROWERS CO-OPERATIVE
UNION LTD V NSAMBA & SONS LTD," the Plaintiffinstituted a summary suit
against the defendant for recovery of money. The defendant filed an application for leave to
appear and defend the suit which was disallowed. He then made an application for review

115[1997-2000] UCGR 66
116 HCMA No. 123/2000,



of the decision and sought to set aside the orders. It was held that; the applicant did not claim
that he had discovered some new and important matter of evidence which in spite of exercise
of due diligence was not within knowledge at the time of judgement was entered and did not
swear any affidavit indicating what grievances he had against the decree passed against him.
The grounds stated where not grounds which called 4 review the applicant hat a right of
appeal not the right of review.

3) Sufficient Cause. In Re Nakivubo Chemists (u) Ltd (1979) HCB 12, it was held that the
expression sufficient should be read as meaning sufficiently of a kind analogous to the
discovery of new and important matter of evidence previously overlooked by excusable
misfortune and some mistake or error apparent on the face record

In BULADINA NANKYA V BULASIO KANDE", counsel 4 the plaintiff and defendant be4
the registrar and got the suit disposed off in of a compromise

The applicant applied for review; the court held that the words any other sufficient reasons mean a
reason sufficient on grounds at least analogous to those specified immediately previously, the ground
that counsel had entered into a comprehensive without instructions of his client did not fall within
the meaning of those words. But as told the justice of the case demanded that the consent judgement
should be set aside the court would exercise its irrelevant powers to set aside the compromise

MARGRET SENKUUTE V MUSA NAKIRYA'"®

It was held that for an application for review to succeed, the applicant must satisfy court by
providing one of the following

(i) discovery of new and important matter of evidence which we not in the knowledge of the
applicant, (ii) an error or mistake appeal on the face of record, (iii) some other sufficient

(i) Where there is an error or mistake apparent on the face of the record for example judgment is
entered where there is no affidavit of services.

In EDISON KANYABWERA V PASTOR TUMWEBAZE SCCA NO. 61. It was held that in
order for an error to be apparent on the face of the record, it must be an error so manifest or clear
that no court would permit such an error to remain on court’s record.

It may be one of fact and of law e.g.
The absence of an affidavit of service was an error justifying review.

(iif) The application may also be so grounded on any other sufficient cause which means “cause”
analog as to the other 2 grounds.

17(1979) HCB 239
118 HCCR No.7/2009
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YUSUF V NOKRANTI, Any other sufficient reason means a sufficient reason of a kind analogus

to those set out in the rule.'”

LEVEI OUTA V UGANDA TRANSPORT CORPORATE [1975] HCB 340, there were 3
suits against the defendant and he applied to have the two suits of 2 firms of advocates be struck out
a they were based on the same facts. The judge dismissed the advocates themselves instead of suits he
applied for review.

The court held this was a sufficient application that justified an order striking out the suit to be
substituted it was patently abused.

REVIEW OF A CONSENT JUDGEMENT

In MUHAMMED ALLIBHAI & W.E BUKENYA MUKASA & ANOR?? the main
compliant in the suit was that the appellant had failed to show that he was entitled to review of the
consent judgement between the 1% and 2™ respondents in a suit of which he was not a party. It was
held that a consent judgement may be set aside for fraud, collusion or for any other reason which
would enable the court to set aside an agreement.

HEARING OF THE APPLICATION

The application should be heard by the same judge or judges who heard the matter from which it
arose & no matter other judge Order 46 rule 4 of r the Civil Procedure Rules

Application

The Application as per Order 46 rule 8 of the Civil Procedural Rules is by notice of motion with
an affidavit

Documents Procedure
1) Notice of motion 1) Lodging the Application
2) affidavit 2) payment of court fees

3) service of a copy of the application on
the respondent

19 (1971) EA 107
120 SCCA No. 56 of 1996



REVISION

Revision is provided for under Section 83 of the Civil Procedure Act. It is only exercised by the
High Court in relation to the exercise of power by the lower court

The grounds upon which revision is exercised include;
e Exercised a jurisdiction not rested in it by law
e Failed to exercise a jurisdiction vested in that court
e Acted in the exercise of its jurisdiction illegally or with material irregularity

e Here the court must have jurisdiction but exercise it wrongly through some procedural or
evidential defect.

In MUBIRU V KAYIWA", it was held that where there has been a procedural irregularity in
proceedings leading to the judgement or order which is a judgement such order ought to be treated
as a nullity or set aside

On time

As per Section 83(d)(e) of the Civil Procedure Act, no revision will be ordered where, from lapse of
time or other cause the exercise of that power would involve serious lordship to any person

WHEN CAN AN APPLICATION FOR REVISION MAY BE BROUGHT?

In BWAMBALE BYASAKI V SHAKA AUGUSTINE™?, the application for review was
brought when the applicant’s list was struck out the ¢/m court. The court stated revisions can only
be filed against final orders in a matter conclusively determined.

In this case there was room for the applicant to apply for revision after the final judgement of the
court when the cm finally determines the suit. A case pending formal proof in court is not envisaged
as fit for revision orders owing to the phrase “any case which has been determined” in Section 83
Civil Procedure Act.

DUTY OF THE COURT IN REVISION CASES

These were summarized in MUMOBA MOHAMED V UGANDA MUSLIM SUPREME
COUNCIL"* in which court held that high court in exercising its revision power, its duty entails
examination by the court of the record of any proceedings be4 the purpose of satisfying itself as to

21(1975)HCB
122HCMA No.64 / 2014
123 R evision Cause No.1 of 2008
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the correctness, legality or propriety of any finding, order or any other decision and the regulating of
any proceeding before it.

The law on revision is set out in Section 83 of the Civil Procedure Act it provides that; the High
Court may call for the record of any case which has been determined under the Act by any
Magistrates Court, and if that court appears to have

a) Exercised a jurisdiction so vested; in it in law
b) Failed to exercise of its jurisdiction so vested;
c) Acted in the exercise of its jurisdiction illegally or with material irregularity or injustice.

The high Court may revise the case and may make sure order in ot as it thinks fit, but no such power
of revision shall be exercised.

d) Unless the parties shall first be given the opportunity of being heard: or

e) Where from lapse of time or other cause the exercise of that power would invoke serious
hardships to any person.

This section confess jurisdiction on the High Court and no other court to call for any file of a lower
Magistrate’s Court for purposes of revising the same.

In MUHABWE MOHAMMED V UGANDA MUSLIM SUPREME COUNCIL REVISION
NO. 1/2006:

It was held that the powers of the High Court in revision are not limited. These powers are not
precluded in cases where an appeal could not be preferred.

TWINE AMOS V TIMUSUZON JAMAS.?* Herein it was stated that according to Black’s law
dictionary, revision means Re-Examination or a careful review for correction or improvement or an
alternative of worth; that the court while exercising its revisional jurisdiction examines the records
of any proceeding for the purpose of satisfying itself as to the correctness, legally or propriety of any
finding or order or another decision the High Court can revise a decision under Section 83 of Civil
Procedure Act even when an appeal would lie in its power of revision, the High Court can use its
wide powers in any proceedings. It appears that an error material to the merits of the case or involving

a miscarriage of justice has occurred.

The High Court s also vested with the powers of revision under Section 17 of the Judicature Act
under section 4(1). The High Court shall exercise general powers of supervision over Magistrate’s
Courts

Under section 17(2) the High Court shall exercise its internal powers to prevent abuse of the process
of the court by curtailing delays including the power to limit and stay delays prosecutions as may be

2*HCCR No. 0011/2009:



necessary for achieving the ends of justice. However, in the contest of orders of registrars of the High
Court, power of revision is not available as they are deemed to be of the High Court

ATTORNEY GENERAL & ANOR VKAMOGA & ANOR (MISCELLANEOUS
APPLICATION NO. 1018 OF 2015) [2016] UGHCLD 2 the best relief for someone aggrieved
is review under Section 80 & or appeal under Order 50 rule 8. The registrar has no power to
review delegated to him as it is vested in a subordinate court, the High Court.

SCOPE OF REVISION IS LIMITED TO THE GROUNDS

Revision is founded on grounds set out in Section 33 of the CPA; the exercise of Jurisdiction
not vested in the court failure to exercise a jurisdiction so vested, illegal, exercise of jurisdiction could
cause a miscarriage of justice. On either of these grounds the High Court may be moved to exercise
jurisdiction by a party to the dispute, his or her counsel, judicial officer with supervisory powers e.g.,
a chief Magistrate, a Registrar or an inspector of courts or it may move itself

BYANYIMA WINNIE V. NGOMA NGIME? the applicant files an application for review of
the order in the High Court for are count. That the chief Magistrate exercised Jurisdiction not vested
in him and had exercised the Jurisdiction with material irregularity. It was held that the chief
Magistrate order for is count after the applicant had already sworn in and therefore, he had no
jurisdiction left in the matter and therefore the order was subject to revision. The court further held
that the burden lies on applicant to prove that the application is found on the statutory grounds in
Section 83.

The court exercising its power is entitled to exhaustively scrutinize the decision and proceedings in
the lower court to confirm or a ascertain the alleged illegalities.'*

The power of revision is discretionary in nature implying that it will only be exercised in appropriate
and fitting circumstances.

Section 83(a) the power of revision shall not be exercised unless the parties shall first be given the
opportunity of being heard. Revision will not be available where it is belatedly to the detriment of
third parties who may have acquired interest to the subject matter of the suit. Section 83(c) the
power of revision shall not be exercised where from lapse of time or other cause, the exercise of that

power would involve serious hardships of any person.'*

12 HC CV. Revision 009 of 2001
12¢ Twine Amos v Tamusuza James High Court Civil Revision No0.0011/2009
'*” Kabwengure v Charles Kenjali [1977] HCB 89.
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KISAME SAMSON V ALI KIYINKIBI**. It was held that Section 83 provides the grounds for
the exercise of the power of revision in the High Court where a magistrate court has exercised a
jurisdiction not vested in it or acted in the exercise of its jurisdiction illegally or with material
irregularities or injustices or failed to exercise a jurisdiction so vested in.

However as provided for under Section 83(d) the powers of court should be exercised where from
lapse of time or other cause which would otherwise involve a serious hardship to any person.

The party likely to be affected by the High Court’s Revision decision must be served with a notice
for revision. A court cannot entertain an application for revision save where the adversary party is
duly noticed by way of service of a hearing notice.

The remedy may not be granted if the person seeking it is guilty of lacks and circumstances are that
the orders are likely to cause hardships of third parties who have benefited from the decision or order

being challenged.

PROCEDURE

In GULU MUNIPAL COUNCIL V NYEKO GABRIEL?”, the Court stated that there is no
prescribed procedure of applying if revision proceedings and that there is no legal prohibition of the
revision proceedings being initiated by an application of an aggrieved party moving court to exercise
its powers.

There is no specific procedure that has been laid down for revision. In ASSUMPTA SEBANYA V
KYOMUKAMA JAMES"?; the Application was by way of Notice of motion under Section 83
of the Civil Procedure Act and Order 52 rule 1 &3 of the Civil Procedure Rules. It was held
that where an Affidavit in support of an application is argumentative and full of submission on the
matter in dispute, it thereby contravenes the requirements of Order 19 Rule 3 (1) & (2) of the
Civil Procedure Rules and will be struck out. However prudent practice requires that the
application is formal by notice of motion and an affidavit

DOCUMENTS
e Notice of motion

e Affidavit

INTERIM APPLICATIONS PENDING REVIEW OR REVISION

128 [2010] UGH021
122 (1996) HCB 66
130 Misc. cause No. 55/2021



An applicant is entitled to an interim relief like stay of execution during the pendency of either
applicant.

The application is not however brought under Order 43 rule 4 of Civil Procedure Rules as that
is for when there is a pending appeal. This one is brought under Section33 of judicature Act,
Section 98 of Civil Procedure Act & Order 52 of Civil Procedure Rules involving the inherent
power of court. Article 126(2)(e) In KASIRYE BYARUHANGA & CO. ADVOCATES V
UGANDA DEVELOPMENT BANK", the Court held that a litigand who relies on the
provisions of Article 126(2)(c) of the Court must satisfy the Court that in the circumstances of a
particular case be4 the court it was not desirable to pay undue regard 2 the relevant technically
Article 126(2)(e) is not a magic wand in the hands of defaulting litigants

DIFFERENCE BETWEEN REVIEW & REVISION.

According to AG & ANOR V. JAMES MARK KAMOGA & ANOR"? The difference is with
regard to powers of the High Court. High Court has supervisory Jurisdiction to revise decision of
Magistrate’s Courts which are subordinate to it while Section 82 Civil Procedure Act empowers
the High Court to review.

Decisions. Conditions on which the 2 Jurisdictions are invoked are necessarily different and SU are
the principles applicable to their exercise.

JURISDICTION OF THE CONSTITUTIONAL COURT

This is based on Article 137 of the Constitution 1995 wherein the constitutional court is
warranted with powers to interpret the constitution. The basic articles to look at include Articles
137, 50, 2, 4, 40, (2), 119, 152, 153, 154, 159, and 163.

Another law to look at is the Rules of the Constitutional Court (Petitions for Declarations under
Article. 137 of the Constitution) Legal Notice No. 4 of 1996

In MBABALIJUDE V EDWARD SEKANDI CONSZT.PETITIONNO. Justice Remmy
Kasule held that a constitutional question that has to be interpreted by the constitutional court arises
when there is an issue legal or otherwise requiring an interpretation of the constitution for the
resolution of the cause out of which that issue arises from.

The issue that calls for interpretation of the constitution by the constitutional court must involve
and show that there is an apparent conflict with the constitution by an act of parliament or some
other law or an act or omission done or failed to be done by some person or authority. Further the

BISCCAPP No. 2 0f 1997
132SCOA No. 8/2004
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dispute where the apparent conflict exists must be such that its resolution must be only when and
after the constitutional court has interpreted the constitution.

Further in ISMAIL SERUGO V. KAMPALA CITY COUNCIL"? Wambuzi c.j held that the
petition must show on the face of it, that interpretation of a provision has been violated. The
applicant must go further to show prima facie, the violation alleged and its effect before a question
could be referred to the constitutional court

In PAUL K. SSEMWOGERERE & ANOR. —VS- A.G S.C CONST. APPEAL NO. 1/2000
court held that jurisdiction of the Constitutional Court is derived from Art. 137 of the
Constitution. An application for redress can be made to the Constitutional Court in the context of
a petition under Article 137brought for interpretation of the Constitution. Clauses (3) and (4) of
Article 137 empower the Constitutional Court when adjudicating on a petition for interpretation
of the Constitution to grant redress where appropriate.

It must be noted that any person who seeks to enforce a right or freedom guaranteed under the
Const. by claiming redress for its infringement but whose claim does not call for an interpretation
of the Const. has to apply to any other competent court.

The question of limitation period was discussed in FOX ODOI — OYWELOWO & ANOR VS
AG"* where court held that Article . 137 (3) (a) of the Constitution under which the petition is
brought does not provide the time limit within which to file any petition under the Constitutional
Court. To this end therefore, court overruled the objection that petition was not brought within 30
days. as per Rule 4 (1) of Legal N otice 4 of 1996 [now The Judicature (Rules of the
Constitutional Court) (Petitions for Declarations under Article 137 of the Constitution)
Directions].

133 CONST. APPEAL NO.2 OF 1998,
13 CONST. PET. NO. 8 OF 2003



CONSTITUTIONAL
PETITIONS.

These are brought to seek the court’s interpretation of the constitutional provision(s) in light of any

act or legislation.

LAW APPLICABLE.
They are brought under Article 137(3) of the 1995 constitution of Uganda

Rule 3 of the constitutional court (petitions and references) rules 2005, stipulates the form
and contents of the petition

LOCUS

This is governed by Article 137(3) of the constitution and it permits any person whether
aggrieved or not to bring a constitutional petition.

The jurisdiction of the constitutional court was well reiterated in the case OF PAUL KAWANGA
SSEMWOGERERE & OTHERS V. ATTORNEY GENERAL"’ where Mulenga JSC said that

“My conclusion from reading a preliminary ruling and the judgment in this case, is that the under
current, which is what the court meant to portal in the said holding was that it had no power, to the
said holding was that it had a power to declare any provision of the constitution void in my mind
however, Jurisdiction to interpret or construct a constitutional provision and power to declare such

135

constitutional appeal No. 1 of 2002
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a provision void are two different things, Never the less in the final decision, the majority of the court
appear to have considered that their hands were yield by the holding he preliminary ruling to the
extent that they declined to consider questions, which clearly arose from the pleading for thereof
interpreting one constitutional provision against another” the issue of the court’s jurisdiction is now
subject of with ground of appeal, which reads in part as follows:- “the constitutional court erred in
law and fact when they hold that a constitutional court would have an jurisdiction to construe part
of the constitution as against the rest of the constitution”.

The constitution prescribes the jurisdiction of the constitutional court in clause (1) of Article 137

as follows;

Any question as to the interpretation of this constitution shall be determined by the courts appeal
sitting with the constitutional court.

The court is thus unreserved if vested with jurisdiction to determine any question as to the
interpretation of my envision of the constitution with regard to interpretation of the constitution
the court’s jurisdiction is unlimited and unfettered to reiterated in clause (5) which provides for
referenda of any question as to other petition of this constitution”. A rising in any proceedings in a
court of law, to the constitutional court for decision in accordance with clause (3) provides that any
person or authority, is inconsistent with or in intervention of my provision of the constitution, has
a right to access the constitutional court directly by petition.

There upon the constitutional court may grant a declaration that such law, thing act or omission is
inconsistent with or contravenes the provision in question in my mind, the clause does not there by
preclude the court from interpreting or consisting two or more provisions of constitution brought
before it, which may appear to be inflict in my opinion, the court has not only the jurisdiction, but
also the responsibility to construes such provisions with a view to harmonies them, where possible
through interpretation. It is a cardinal rule in constitutional interpretation, that provisions a
constitution concerned with the same subject should as much as possible before construed as
complimenting, and not contradicting one another. The constitution must be read as an integrated
and cohesive whole. The supreme court of U.S.A in SMITH DOLCOTA VS NORTH
LORDINE" pol the same point thus.

“Itis an elementary rule of constitution that no one provision of the constitution is to be segregated
from other and in be considered alone but that all the provisions bearing upon a particular subject
are to be brought into view and in be interpreted as to effectuate a great purpose of the instrument”.

There is no authority other than the constitutional court, charged with the responsibility to ensure
that harmonist even where it is not possible to harmonies the provisions brought before it, the court
have responsibility to construes them and pronounce, itself on them, albeit in hold in the ex that
they are inconsistent with each other. Through the execution of that responsibility, rather than
shamming it the court is able to guide the appropriate authorities need if any to cause harmonization
through amendment in my opinion therefore, the decision that the constitution is mis-concerned
and erroneous in law, the sixth ground of appeal ought to succeed.

136 192 US 268 (1945)



Article 137(3) provides that’
“A person who alleges that: -

(a) An act of parliament or any other in anything in or other line under the authority of any
lower.

(b) Any act or omission by any person, or authority

(c) Is inconsistent with rule contravention of a provision of this constitution may petition the

constitutional court for a declaration to that effect, and for redress where appropriate”.

Reforming to the above provision in the cases of PHILIP KARUGABA V ATTORNEY
GENERAL", Kanyeihamba J.S.C said that:

“It is clear that the right to petition the constitutional court is rested in every person in their even
individual capacity person in their even individual capacity in my opinion, this is a clear case where
this right expires with the deceased person and such death does not applied the rights or obligation
of any other person nor does the death company residual right to any other person let alone the
deceased course”.

From the wording of Article 137(3), HCCA be seen that the procedures by petition and the order
that will usually be sought is a declaration, and redress where possible.

Questions unnamable to constitutional interpretation may arise out of:
An inconsistence of an act of parliament within the provisions of the constitutions

An act or omission by any power or authority which in insistent where contravenes a proviso of the
constitution.

PROCEEDINGS IN A COURT OF LAW OTHER THAN A FIELD COURT
MARTIAL

Ideally the constitutional court is empowered under Article 137 (4) to make a declaration and grant
an order for redress where it considers it necessary it may disappear the matter to the high court to
investigate and determine the appropriate remedy.

It is provided under clause that:

“Where any question as the interpretation of this constitution arises in any proceedings in a court of
law other than a filed court marital the court.

137 constitutional Appeal No. 1 of 2004
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(a) May if it is of the opinion that the question involves a substantial question of law and

(b) Shall, if any party the proceedings request it to do so refer the question to the constitutional
court for decision in accordance with clause of this article”.

Clause b provides that a court in which a question of constitutional interpretation arises shall
disprove of the case in accordance with the decision of the constitutional court. Constitutional
proceedings are to be given by priority by the court of appeal, appeal Article 137(7) state that

“Upon a petition being made or a question being referred under this article the court of appeal shall
proceed and determine petition as soon as possible and may as that purpose suspend another matter

bending before it.

PROCEDURE

1. Drafting of petition and affidavits. Rule 3 of rules
2. Preservation of petition by lodging at the court registry eight copies. Rule 4(2) of rules.
3. Pay requisite fees and deposit of 200,000 shillings as security for costs. Rule 4(3) of the rules

4. Effect service on all the respondents within 5 days and the A.G if they are not party. Rule
5(1) and (2).

5. Respondent upon service within 3 days must file an address of service and serve it on the
petitioner. Rule 6(1) of the rules.

6. Within 7 days, after service of petition, the respondent must file their reply if they intend to
oppose the petition. Reply is filed in 8 copies. Rule 6(3) of the rules. Reply should be
accompanied with an affidavit. Rule 6(5).

7. Serve the reply immediately on the petitioner upon filing reply. Rule 6(6).

DOCUMENTS
1. DPetition

2. Affidavit.



CONSTITUTIONAL PETITION

THE REPUBLIC OF UGANDA

IN THE CONSTITUTIONAL COURT OF UGANDA AT KAMPALA

CONSTITUTIONAL PETITION NO........cccovevirennen. OF 2020
MUKASA JJINGO
......................................................................... PETITIONER
VERSUS
ATTORNEY
GENERAL......oooii RESPONDENT.
PETITION

(Brought under article 137(1), (2), (3) and (7) of the constitution and rule 3 of the constitutional

court (petitions and reference rules 2005)

The humble petition of MUKASA JINGO whose address for the purposes of this petition is SUI
GENERIS AND CO ADVOCATES, shows and states as follows:

1. Your petitioner is a male adult Ugandan and the registered owner of truck Reg. no. UAP
611A

2. The respondent is the mandated legal representative of the government of Uganda by virtue
of article 119 of the constitution.

3. Your petitioner is aggrieved with 5.165 of the traffic and road safety act which contravenes
and is in concise with article 21(1) of the 1995 constitution as it imposes liability of another
person on another for driving without a valid permit.

WHEREFORE YOUR PETITIONER prays for:

a) A declaration that section 165 of the traffic and road safety act is inconsistent and

contravenes article 28 of the constitution

b) Costs of the petition

Dated at Kampala this........ccccooevivinininnnes day of July 2020

171



COUNSEL FOR THE PETITIONER

LODGED at the court registry on this.........cceeuruunnee. day of ..o, 2020.
REGISTRAR.

To be served on

1. Attorney general

Drawn and filed by:
SUI GENERIS

Kampala.



JURISDICTION IN CIVIL
MATTERS

PROCEDURE IN SPECIAL TRIBUNALS DEALING WITH
CIVIL MATTERS IN WHICH ADVOCATES HAVE LOCUS

The black’s laws dictionary, 9" edition at page 112, defines an appeal as proceedings taken to rectify
an erroneous decision of the court by bringing it before a higher court.

IN THE CASE OF WADRI & 4 ORS V DRANILLA (CIVIL REVISION 7 OF 2019)
[2020] UGHCCD 68 before: Hon. Mr. Justice Bashaija K. Andrew the Applicants jointly brought
this application under Section 83 and Section 98 of the Civil Procedure Act Cap 71; and Order 52
rule 1 of the Civil Procedure Rules SI 71 — 1 against the Respondent; seeking for this Court’s order
of revision in respect of the orders of His Worship Mr. Freddie Achoka Egesa, Magistrate Gradel at
Kasangati Magistrate’s Court (hereinafter referred to as the “trial court”) in Civil Suit No. 18 of
2016; and EMA No. 2604 of 2018. The grounds of the application are that the trial Court lacked
the jurisdiction, exercised the jurisdiction with material illegality, and exercised jurisdiction not
vested in it. The Applicants also seck for cost of the application.
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TAX APPEALS TRIBUNAL

Tax Appeals Tribunal (TAT), The Tribunal was set up by an Act of Parliament as a specialized court
to provide the taxpayer with easily accessible, efficient and independent arbitration in tax disputes
with URA. TAT therefore enhances taxpayer compliance and smoothen revenue collection in the
long run.

IN THE CASE OF ERICSON V UGANDA REVENUE AUTHORITY (APPLICATION
TAT 67 OF 2021) [2021] UGTAT 11 Before: Dr. Asa mugenyi, Mr. George mugerwa Ms.
Christine katwe This was a case in respect of an application to re-open the applicant’s case. The
applicant brought this application under S. 22(3) of The Tax Appeals Tribunal Act, Rule 30 Tax
Appeals (Procedure) Rules and Order 52 Rule 1 of the Civil Procedure Rules for orders that the
applicant be granted leave to re-open its case; that leave be granted to add documents and witnesses
to the list of documents and witnesses respectively.

The Tax Appeals Tribunal is established by Section 2 of the Tax Appeals Tribunal Act cap 345
of the Laws of Uganda. To this end therefore, it is governed in part by the;

Tax Appeals Tribunal Act cap 345,
Tax Appeals [Tribunal Rules] SI 345-1
Income Tax Act cap 340,

Civil Procedure Rules ST 71-1

Section 14[1] of the Tax Appeals Tribunal Act cap 345 provides that any person aggrieved by
a decision made under a taxing act by Uganda Revenue Authority can apply to the relevant tribunal
for review. It must be noted that a right of appeal from the Tribunal is sanctioned by section 27 of
the Tax Appeals Tribunal Act cap 345 and case law in CAPITAL FINANCE
CORPORATION LTD VS URA CIVIL APPEAL 43 OF 2000. It must be noted further that
this right of appeal from the decisions of the Tax Appeals Tribunal Act to the High Court is on
questions of law only [see section 27[2] of the Tax Appeals Tribunal Act cap 345]

There are some necessary preconditions, which an aggrieved person has to fulfil before lodging the
application to the tribunal.

First and foremost, the taxpayer should have got an assessment by URA. This is a contextual
interpretation of section 15 of the Act.

Secondly, the taxpayer lodges a notice of objection to URA under section15 [1] of the Tax
Appeals Tribunal Act cap 345. In URA Vs UCP Ltd [Court of Appeal C. Application. 3 of
2000], a mandatory requirement is laid out thus, an application for review must be filed within 30
days form receipt of the decision from URA. Time limits are set by statute and are matters of
substantive law and not mere technicalities and must be strictly complied with. URA is enjoined to
either review or affirm the decision and thus communicate it to the taxpayer.



Thirdly, at this point after receipt of the decision, the taxpayer is at liberty to apply to the tribunal
for review of the decision of URA within a period of thirty days on the strength of section 16[1]
[c] of the Tax Appeals Tribunal Act cap 345. It must be noted that a taxpayer cannot challenge
the decision of the URA after the expiry of six months. This is canvassed in section 16[7] of the
Tax Appeals Tribunal Act cap 345.

It must be noted further; that the statutory provision is to the effect that lodging of the objection is
synonymous with paying of 30% of the tax assessed or part of the tax assessed which is not in dispute.
This statutory provision has however been successfully challenged in MULTICHOICE LTD VS

URA MISC. APPLICATION. 1 of 2000 where court held that payment of the 30% is not a
precondition for lodging the appeal and failure to do so does not render the application void.

PROCEDURE

The tax payer; according to Section 16[1] of the Tax Appeals Tribunal Act cap 345, lodges an
application in writing in the prescribed form, including the statement of reasons for the application;
within 3 days from the date of receipt of the decision of the URA.

The taxpayer is enjoined to pay a non-refundable fee of 20,000 [refer to rule 2 of the Rules] in respect
of the application under section 16[5] of the Tax Appeals Tribunal Act cap 345.

Thirdly, after filing the application, a copy thereof should be served on the URA within five days
from date of lodgment of the application as provided for by section 16[3] of the Tax Appeals
Tribunal Act cap 345.

Within a period of thirty days, after service of the application the decision maker [URA] is enjoined
to lodge with the tribunal two copies of the notice of the decision, a statement giving reasons for the
decision and every other document in the decision maker’s possession or under his or her control
which is necessary to the tribunal’s review of the decision. [see section 17[1] [a-c] of the Tax
Appeals Tribunal Act cap 345.

The burden of proof is on the applicant to prove that where the objection is in relation to the
assessment, the assessment is excessive or in any other case, the taxation decision should not have
been made or should have been made differently. This is provided for in section 18 of the Tax
Appeals Tribunal Act cap 345.

Upon receipt of the evidence of either party, the tribunal has powers under section 19 of the Tax
Appeals Tribunal Act cap 345 to affirm, vary or set aside the decision.
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FORUM AND DOCUMENTS

The application is filed in the format of formT.A.T.1 in the Tax Appeals [Tribunal Rules] SI 345-
1 [hereinafter referred to as the rules], and is filed in the Registry at the Tax Appeals Tribunal
under rule 7[1] of the rules.

Upon receipt of the application, the registrar under rule 10[2] of the rules; duly dates, stamps and
sighs the application; retains one copy of the application. The second and third copy of the
application are retained by the applicant whereby he or she is enjoined to serve a copy on the decision
maker [URA] in accordance with rule 13 of the rules.

Upon service of the application on URA, it is enjoined within 3 days after service of the application
to lodge a reply in the format of form T.A.T. 2 with the registrar of the tribunal with two copies of
the notice of the decision, a statement giving reasons for the decision and every other document in
the decision maker’s possession or under his or her control which is necessary to the tribunal’s review
of the decision as fortified by Section 17[1][a-c] of the Tax Appeals Tribunal Act cap 345. The
notice of the decision is in form Tax Appeals Tribunal. 3 to the rules.

The registrar then serves hearing notices on the parties in the format of form Tax Appeal Tribunal.
4 to the rules in accordance with rule 6 of the rules.

It must be noted that before hearing the application, the registrar issues summons in accordance
with rule 17 of the rules, in form Tax Appeal Tribunal. 5 in the schedule to the rules requiring
attendance at a date, time and place specified in the summons of witnesses. It must be noted that if
a witness without sufficient reason absconds; yet there is proof of service, the tribunal may issue a
warrant of arrest in the format of form Tax Appeal Tribunal. 6 of the schedule to the rules.

If the respondent does not turn up; the tribunal proceeds to hear the application and upon
completion adjourns the hearing.

After conclusion of the hearing and submissions; the tribunal shall make a decision in the presence
of the parties or their advocates and shall cause a copy to be served on each party under rule 24 of
the rules.

The contents of the decision are provided for under rule 25 to the rules, thus; nature of the
application, summary of the evidence, reasons for the decision, relief or remedy to which the
applicant is entitled and orders as to costs.

There is a rule of cardinal importance laid out in rule 30 of the rules, to the effect that if the Tax
Appeals Tribunal Rules do not provide for a matter, then the rules of practice apply.
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HUMAN RIGHTS
COMMISSION

The laws of great importance in this scope of study include the following;
Constitution of the republic of Uganda 1995

Uganda Human Rights Commission Act Cap 24

Uganda Human Rights Commission [Procedure] Rules SI 24-1
Universal Declaration of Human Rights 1948

Government Proceedings Act

Civil Procedure Rules SI 71-1

Article 51 & 52: The Uganda Human Rights Commission and its functions

The Constitution under this Article establishes the Uganda Human Rights commission and sets up
a structure for it, comprising of a chairperson and not less than three other persons appointed by the
president with the approval of parliament. The chairperson of the commission shall be a Judge of
the High Court or a person qualified to hold that office. In addition, the requirements are that the
chairperson and members of the commission should be persons of high moral character and proven

integrity.

The term of office under the Uganda Human Rights Commission is six (6) years and they can be
eligible for reappointment.
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The Constitution also provides for the functions of the Human Rights Commission as summarised
below;

1. To investigate on its own initiative or on a complaint made against the violation of any
human right.

2. To visit jails, prisons and places of detention with a view to assess and inspect conditions of
the inmates and make recommendations.

3. To establish a continuing program of research, education and information to enhance
respect of human rights.

4. To recommend to parliament effective measures to promote human rights that is to say
compensation of victims of violations of human rights or their families.

5. To create and sustain awareness to the society of the provisions of the constitution.

6. Toeducate and encourage the public to defend the constitution at all times against all forms
of abuse.

7. Totormulate, implement and oversee programmes to create awareness in the citizens of their
civic duties.

8. To monitor the government’s compliance with international treaty and convention
obligations on human rights and

9. To perform such other functions as may be provided by law.

In conclusion, the constitution also places a duty on the Human Rights Commission to publish
periodic reports on its findings and submit annual reports to Parliament on the state of human rights
and freedoms in the country. In addition to this, while carrying out its duties, the Uganda Human
Rights Commission shall establish its operational guidelines and rules of procedure, request the
assistance of any department, bureau, office, agency or person in the performance of its functions
and observe the rules of natural justice.

Article 2 of the Constitution 1995 that all rights are inherent in an individual and not granted by
the state. To this end therefore, to find out whether one’s rights have been infringed, one looks at
cap 4 [or the bill of rights] of the constitution and other relevant articles. International instruments
duly ratified by Uganda are also cornerstones of protection of rights of individuals.

To this end therefore, Article 50 of the constitution provides that anyone who feels his rights have
been infringed; he is at liberty to apply to a court of competent jurisdiction and obtain redress.
Article 53[2][c] of the Constitution provides that if the commission is satisfied, it may order for
payment of compensation or any other legal remedy or redress.

The Uganda Human Rights Commission established under the constitution has powers to
investigate into violation of human rights; at its own initiative or upon lodgment of a complaint by



an individual; under article 52[1][i] of the constitution. In addition, rule 4 of the Uganda Human
Rights Commission [Procedure] Rules SI 24-1 [hereinafter referred to as the rules], provides
that all persons claiming any right or relief in respect of a violation of any human right or freedom
may apply to the commission for redress.

Article 8 of the Universal Declaration of Human Rights 1948 provides that everyone has a
right to an effective remedy by a competent national tribunal for acts violating his fundamental

rights granted by law.

Where one is lodging a complaint against an organ of Government, he or she invokes the principle
of vicarious liability as laid out in section 10 of the Government Proceedings Act and on the locus
classicus case OF AG VS MUWONGE [1967].

FORUM AND PROCEDURE

One applies to the commission under rule 4 to the rules wherein he fills out form 7 in the schedule
to the rules, stating the particulars of the complaint, facts of the complaint and particulars of the
person complained against. In practice, the complainant is interviewed and a statement is made. The
commission may write to the police to get evidence.

After filing the complaing, it is served on the respondent in accordance with rule 13 and form 3 to
the schedule to the rules. It must be noted that on the strength of rule 30; no fees are levied on an
individual for filing of a complaint. If the respondent is the Attorney General, a formal letter is
thereby written to him or her, asking him to respond. After the Attorney General’s response, a
hearing is fixed. It must be noted that statutory notice does not apply in cases of human rights as

fortitied by the OSOTRACO CASE [2000].

Witness summons are issued before the date of hearing under rule 14[1] and use of form 1 to the
schedule to the rules. Failure to attend by a person duly served with the summons can lead to arrest
as provided for in rule 16 and form 2 to the rules.

Rule 21 provides for hearing of the case, which is like in normal cases. Rule 32 provides that the
Civil Procedure Rules apply in the hearings. After concluding the hearing, a decision is passed in
accordance with rule 23 of the rules to wit, shall be in writing and shall contain the nature of the
complaint, evidence, a summary of the evidence, the remedies and the order.

It must be noted that on the strength of rule 24 of the rules, execution of the orders of the
commission follows the rule of procedure zo wi¢z CPR SI 71-1.

MAJOR DOCUMENTS.

These have been discussed above and they include the following;
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The Complaint Form - Form 7 to the schedule to the Rules.
Summons - Form 3 to the schedule to the Rules.

Witness Summons - Form 1 to the schedule to the Rules.

ENFORCEMENT OF ORDERS MADE BY THE COMMISSION.

The usual rules of procedure apply; to wit, one extracts a decree, serves it on Government to satisfy.
If Government fails to satisfy the decree, one obtains leave of court and applies for mandamus.

INDUSTRIAL COURT

The law of major application in this area of study includes the following:
The law applicable to this scope of the study is:

- The Constitution of the Republic of Uganda 1995

- The Judicature Act Cap 13

- The Civil Procedure Act Cap 71

- The Civil Procedure Rules SI 71-1

- The Evidence Act Cap 6

- The Judicature (Court of Appeal) Rules Directions SI13-8

- The Judicature (Supreme Court) Rules Directions SI13-10

- Practice Directions 2 of 2005

- Practice Directions 4 of 2005

- Caselaw

- Common law and Doctrines of Equity

A good case in exapale is the one of Tibenkana v London Distillers(U) Limited (Labour Dispute
Reference 146 of 2019) [2021] UGIC 8 The claimant filed a memorandum of claim in this court
alleging that having been employed by the respondent in September 2011 as Lady Supervisor at a
Jinja Office, in March 2019 she got transfer instruction to Kampala whereupon she attempted to
discuss the transfer with a view of stopping it since she had certain challenges. The attempts were
frustrated by the refusal of the agents of the respondent to allow her access the officials



concerned. When she lodged a complaint to the labour officer the respondent admitted she was still
her employee but mediation failed hence this claim.

By a memorandum in reply, the respondent contended that the claimant on being promoted and
transferred to Kampala as sales representative, she abandoned duty at her new work station without
any reason amounting to refusal to comply with lawful orders of the respondent company.

The matter came up in a Jinja Industrial Court session on 2/10/2019 and in the presence of both
counsel it was adjourned to 4/10/2019 at 2.00pm.

The issues for determination are:
1. Whether the claimant was constructively dismissed by the respondent.
2. What remedies are available to the claimant.

Evidence adduced

The claimant testified in a written witness statement that after her negotiation to keep in Jinja were
thwarted by the respondent she on 8/5/2019 after getting the location of the Kampala offices, from
one Klaus David and one Juma, proceeded to Kampala where she found the office closed. She made
a call to one Sandipu on the advice of Klaus but Sandipu informed her that the office needed no
extra labour because of slow business. According to her evidence, she called the Production
Manager to inform them about the situation at the Kampala office but none of them responded.

Submissions

Relying on the authorities of NYAKABWA J. ABWOOLI VS SECURITY 200 LTD., LDC
108/2014. Counsel for the claimant submitted that her client was constructively dismissed from
employment.

Counsel also submitted that the transfer from Jinja to Kampala was illegal since it changed the title
of the claimant and reduced her salary culminating into a demotion. She relied on the Supreme
Court of Philippines cases of ALBERT TINTO VS SMART COMMUNICATION INC (G.R.
NO. 171764) which according to her this court relied on, in Muyimbwa Paul Vs Ndejje University,
LDR 222/2015 and Blue Dairy Corporation Vs National Labour Relations Commission
(G.R No. 129843, September 14 1999). Counsel also relied on Kiwalabye Joseph Kayondo
and Others Vs Posta Uganda, LDC 018/2015 for the proposition that where a transfer
constitutes a redesignation of an employee from the job originally deployed to, and such
redesignation does not show any advantage or favour to the employee, there is need for the employer
to consult the employee before such a transfer otherwise it constitutes a violation of the contract.

Decision of Court

There is no doubt that an employer has a right to transfer an employee from one branch of the same
organization. The effect of the decisions in Albert O. Tinto Vs Smart Communication (supra)
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and MUYIMBWA PAUL VS NDEJJE UNIVERSITY (SUPRA) is that such a transfer must be
at the same rank and salary pay scale.

The case of Albert O. Tinto defined a transfer as compared to a demotion as:

“a movement from one position to another which is of equivalent rank, level or salary without a
break in service. Promotion on the other hand is the advancement from one position to another
with increase in duties and responsibilities as authorized by law and usually accompanied by increase
in salary.”

In the instant case, according to paragraph 5 and 6 of the reply of the memorandum of claim, the
claimant was promoted from “lady supervision” to “Sales Representative” and transferred to
Kampala but absconded her duties on her new work station without a valid reason.

However, in her evidence paragraph 10 and 11, the claimant asserted that this was not a promotion
since her net earnings from employment would be lesser on promotion. We are persuaded by the
Philippine decision in BLUE DAIRY CORPORATION VS NATIONAL LABOUR
RELATIONS COMMISSION (supra which observed that

“Indeed, it is the prerogative of management to transfer an employee from one office to
another within the business establishment based on its assessment and perception of the
employees qualifications, aptitudes and competence, and in order to ascertain where he can
function with maximum benefit to the company. This is a privilege inherent in the
employer’s right to control and manage his enterprise effectively.

The freedom of management to conduct its business operations to achieve its purpose cannot be
denied. But, like other rights, there are limits thereto. The managerial prerogative to transfer
personnel must be exercised without grave abuse of discretion, bearing in mind the basic elements
of justice and fair play.

Having the right should not be confused with the manner in which that right is exercised. Thus, it
cannot be used as subterfuge by the employer to rid himself of an undesirable worker. In particular,
the employer must be able to show that the transfer is not unreasonable, inconvenient or prejudicial
to the employee; nor does it involve a demotion in rank or a diminution of his salaries, privileges and
other benefits.

Should the employer fail to overcome this burden of proof, the employee’s transfer shall be
tantamount to constructive dismissal, which has been defined as a quitting because continued
employment is rendered impossible, unreasonable or unlikely.”

Section 65 of the Employment Act provides
“65. Termination

1. Termination shall be deemed to take place in the following instances



a.
b.

c.  Where the contract of service is ended by the employee with or without notice, as a
consequence of unreasonable conduct on the part of the employer towards the
employee;

The case of Nyakabwa J. Abwooli Vs Security 2000 Limited, LDC 108/2014 is authority for
the legal proposition that in order for the conduct of the employer to be deemed unreasonable
within the meaning of Section 65, (c) of the Employment Act, such conduct must be illegal,
injurious to the employee and make it impossible for the employee to continue working. The
conduct of the employer according to the Nyakabwa case must amount to a serious breach and not
a minor or trivial incident.

We are persuaded that in the instant case the claimant’s transfer was as a result of a demotion since
she would be earning less than from the previous designation and since there was no evidence of her
job routine description as opposed to the previous routine including the reporting mechanism in
order to determine whether her new assignment constituted a promotion. In Muyimbwa Paul Vs
Ndejje University (supra) this court held

“Although demotion is not necessarily a termination of employment, the requirement of
an employee to give a reason for termination under Section 68 of the Employment Act
equally applied when the same employer contemplates demotion of an employee.”

Applying this authority to the instant case, it is clear that as the claimant sought explanation or
justification of the transfer, the respondent ought to have explained the re-designation of her job
especially when it had undertones of a demotion. The fact that subsequently she reported to her
new station and found the station under lock and key gives an impression that the transfer was “used
as subterfuge by the employer to rid himself of an undesirable worker” as observed in the Philippian
case of Blue Dairy Corporation (supra). This together with the fact that the officials of the
respondent failed to respond to her inquiry about her finding no work to do at her new posting,
amounted to a serious breach of the responsibility of the employer to provide work for the employee
as provided under Section 40 of the Employment Act making it not only illegal but impossible
for the employee to continue working as held in the Nyakabwa J. Abwooli case (supra).

Accordingly, and for the above reasons, it is our finding that the claimant was constructively
dismissed and the 1% issue is answered in the affirmative.

The 2" issue is: what remedies are available to the claimant?

In the submission of counsel of the claimant, and as prayed for in the memorandum of claim, the
claimant was entitled to the following:

a. Payment in lieu of notices
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We agree with the submission of counsel, that the claimant having worked from 2011 to 2019 which
is over six years, she was entitled to 2 months under Section 58(3)(c) of the Employment Act,
amounting to Ugx. 940,000/=.

b. Severance Allowance

We are satistied that constructive dismissal is an unfair dismissal that entitles an employee to
severance allowance under Section 87(a) of the Employment Act.

We agree with counsel that under Section 89 as interpreted by this court in Donna Kamuli Vs
DFCU Bank LDC 002/2015, the claimant would be entitled to months pay per year worked.

From September 2011-March 2019 is 7 years of work and therefore she shall be paid Ugx.
3,290,000/=.

c. General Damages

Having been unfairly dismissed, we take cognizance of the fact that she lost her monthly earnings
necessary for sustenance of her and her immediate family. Given what she earned on her job and
circumstances of her termination together with the period she had worked, we consider Ugx.
5,000,000/= sufficient for General Damages and so it is ordered.

The basic issues which arise out of an appeal/ a checklist for a prudent lawyer include:
- Whether X has a right of appeal?
- Whether the facts disclose any grounds of appeal?
- Whether the grounds can be opposed successfully?
- What other remedies are available to the parties?

- Whatis the forum, procedure and documents?

The following points should be noted under appeals:

1. Anappeal is a creature of statute



2. An appeal has a scope; that is can be on a point of law, point of fact or point of mixed law
and fact.

3. Anappeal has a time frame.

4. At times an appeal needs a certificate of importance.

These are discussed below under distinct heads:
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RIGHT OF APPEAL

There is no inherent right of appeal. For an individual to appeal, he or she should show court that
the right of appeal is expressly provided for in a given statute. this principle was discussed in AG VS
SHAH (NO.4) (1971) EA 50, BHOGAL VS KHASHAN [1953]20 EACA 17and followed
with approval in the case of UNEB Vs MPARO CONSTRUCTORS"?. It must be noted that
unlike appeals in criminal cases which should be from final orders of court; appeals in civil suits are
from rulings and orders. To this end therefore, appellate courts have power and jurisdiction vested
in them as a result of statutory provision. In BAKU RAPHEAL V ATTORNEY GENERAL
SCCA NO 1 OLF 2005, the Supreme Court held that there is no inherent right of appeal. The
same court held in LUKWAGO V ATTORNEY GENERAL SCCA NO. 6 OF 2014 that the
right of appeal is a creature of statute and there is nothing known in law as an inherent right of
appeal. The right must thus be provided for by the law and any party seeking to invoke it must
comply with all the stipulations therein.

DUTIES OF THE APPELLATE COURT

DUTY OF THE FIRST APPELLATE COURT.

In BANCO ARABE ESPANOL V BANK OF UGANDA SCCA NO. 8 of 1998, the
court stated that the duty of the first appellate is the evidence on record as a whole and come to its
own conclusion bearing in mind that is has neither seen nor heard the witnesses and should make

138 Civil Appeal 19 of 2004



due allowance in that regard. The same is re-echoed in UGANDA REVENUE AUTHORITY V
RWAKASAIJA AZARIOUS AND 2 ORS'

POWERS OF THE FIRST APPELLATE COURT.

These were laid down by the supreme court in FR.NARSENSIO BEGUMISAW AND 3
ORS V ERIC KAWTIBEBAGA,'. The court held that it is a well settled principle that on a 1*
appeal, the parties are entitled to obtain from the appeal court its own decision on issues of fact as
well as of law. Although in case of conflicting evidence, the appeal court has to make due allowance
for the fact that it has neither seen nor heard the witnesses. It must weigh the conflicting evidence
and draw its own inference and conclusions. Even where the appeal turns out on a question of fact,
the court of appeal has to bear in mind that its duty is to rehear the case and the court must re-
consider the materials before the judge with such other materials as it may have decided to admit.

The court must then make up its own mind not disregarding the judgement appealed from but
weighing and conflicting and not striking and over ruling it of on full consideration the court comes
to the conclusion that the judgement is wrong. When the question arises which, witness is to be
believed rather than another and that question turns on manner and demeanor, the court of appeal
always is and must be guided by the impression made on the judge who saw the witnesses.

In BANCO ARABE ESPENNAL V BANK OF UGANDA SCCA 8/1998, the court
commented on the duty of a first appellate court as follows.

“The first appellate courts have a duty re appellee or re-evaluate evidence by affidavit as well as in
ordinary oral testimony with the exception of the manner and clean of the manner and demeanor of
where it must be guided by the impellor on this court evaluate the evidence. The Supreme Court
found that the court of appeal failed in its duty, is first court of appeal in subject the evidence in the
location that fresh serrating which the appellant expected it to do.

The court specifically said that:

The duty of court of appeal force capacity evidence on an appeal from high court in its original
jurisdiction is set at in rule 29 rules of the court of appeal as follows: -

29(1) on any appeal from a decision of a high court acting the exercise of its original jurisdiction the
court may.

(a) Re-appraise the evidence and draw inference of fact.

(b) In its discretion, for sufficient reconstitute add final evidence or direct that additional
evidence be taken by the trial court by commissioner;

13 CACA NO.8 OF 2007
1“0SCCA NO.17 OF 2002
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The court restated the approaches of this rule in the case of KIFAMUNTE HENRY V
UGANDA ™ although the principal states there in co are in respect of a criminal appeal these can
be an doubt that they equally apply to civil appeals on the first opted an appellate courts own
consideration and review of the evidence as whole and its own decision there on in Kitiormate Henry
(supra) this court said;

“We agree that on the firstappeal.... The appellant is entitled in have the appellant own any direction
and views of the evidence as a whole and in own decision there on the first appeal court has a duty
in rehear the case and in recondite, the material before the trial of judge, the appellate court must
then make up it own mind not dis regarding the judgment appealed grants if card weighing and
considering it when the question arises which o matter stable beloved rather that another and that
question from an manner and demean, the appellate court must be guided by the impeding made
on the judge whose we witness but there may be other circumstances given apart from a manner and
do means, which may show whether statements credited in differing from the judge excess the
question of each turning on credibility of witness where the appellate court intention,

see PANDGES V R (1957) EA 336, OLEN V REPUBLIC (1972) EA 32 AND CHARLA,
BITOVE V UGANDA LAND APPEAL NO. 23/85 (SCU) (UNREPORTED)”

In my opinion the days of a first appellate court as restated in the case of a fomenter (Supra) applies
to re-appraisal or re-evaded of evidence by oral testimony except of court, that by oral testimony
except of course, that implement of demand over of witness or draw implementation of demeanor
of witness draw crises in the case of affidavit over dues. In the same case the court when said

“it does not seem to it that except in the courts and of cases, we are required in the evacuate the
evidence be a trial appreciate the court. In second appeal it is sufficient to decide whether that first
appellate court on approaching its check, applied or failed in apply such principles VCC DK
PANDYA V R (1957) EA (SUPRA); KENS V. DIGENDA*

After referring to provisions of the judicature act and the trial on indictments decree, where not
relevant to the instant case, the court continued.

“This court will no doubt consider the facts of the appeal to the extent of considering the relevant
point of laws, mixed law and fact raised in any appeals of the re-evaluate the facts of each come wide
clear we shall assume the duty in the 1" appellate court and creates. Unnecessary certainly which can
interfere with the conclusions of the court of appeal if it appears that in consider action of the appeal
as a first appellate court, the court of appeal misapplied or folioed in apt the principles of out in such
decisions and Pander (Supra) Reawake (Supra) basis (Supra)”

The same principles were actioned by the court in subsequent car as seen in Bogere Morah Annoix
Ugamda143 and BOGERE CHARLES V UGANDA SUPREME COURT CRIMINAL
APPEAL NO. 10 OF 1998 (UNREPORTED)”.

!4 Supreme Court criminal appeal No.1 of 1997 (unreported)
12 (1978) HCB 123
143 Supreme Court criminal appeal No. 1 of 1997 (unreported



InURA VR, WEAKASAIJA XZARIOUS AND 2 OTHERS CACA 8/2007, Engwau, JA said
that.

“This being the 1* appellate courts, it is duty bound there appraise the evidence on recorder a whole
and dome to its conclusion, bearing him and that it has neither seen nor heard the witnesses and
should make due allowance in that regard. SEE D.R PANDYER V.R (1957) E.A 336
EPHARIOMONGOM& ANOR FRANCIS BINEGA DONGO, S.C C. ANO. 10 OF 1987
(Unreported) and rule 30(1) (a0 of that rule of this court.

Having cautioned myself about a rule of this court in its capacity of the first applicable court, I have
subjected to evidence on record as a whole to a fresh and exhaustive examination and scrutiny.
Usually, the first appellate court will determine questions of law and fact

RE-EVALUATION OF EVIDENCE

One of the duties of the first appellate court is to re-evaluate, assess and scrutinize the evidence on
record. This was upheld in PANDYA VS REPUBLIC [1957] EA 336 and followed IN
UGANDA BREWERIES VS UGANDA RAILWAYS CORPORATION SCCA 6 OF 2001.
The first appellate court will thus not shrink from overruling the trial judge if on full consideration

the court comes to the conclusion that the judgment is wrong.

The duty of the second appellate court is to decide whether the first appellate court re-evaluated the
evidence, but in the clearest cases, the second appellate court may re-evaluate the evidence. This

principle was upheld in KIFAMUNTE HENRY VS UGANDA# where court held thus

“it does not seem to us that except in the clearest of cases, we are required to re-evaluate the evidence
like a first appellate court. On second appeal, it is sufficient to decide whether the first appellate court
on approaching its task applied or failed to apply such a principle as stated in PANDYA VS R
[SUPRA]... The principles stated in Kifamunte[supra] which was a crimainal case apply to civil cases
as well.”

INTERFERENCE WITH DISCRETION OF A LOWER COURT

The appellate court has a power to interfere with the discretionary powers of a trial judge, if it deems
fit. This principle was upheld in MBOGO AND ANOR VS SHAH'#, where court held that a
court of appeal should not interfere with the exercise of the discretion of a judge unless it is satisfied
that the judge in exercising his discretion has misdirected himself in some matter and as a result has
arrived at a wrong decision, or unless it is manifest from the case as a whole that the judge has been
clearly wrong in the exercise of his discretion and that as a result there has been injustice.

It must be noted that discretionary powers once exercised judiciously, the appellate court will be
reluctant to interfere unless the trial court has acted upon a wrong principle of law or that [in case

of damages awarded] the amount is so high or so low as to make it an entirely erroneous estimate of

14 Crim Appeal 10 of 1997
145 {1968} EA 93 C.A.
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the damages to which the plaintiff is entitled. This principle was laid outin ROBERT COUSSENS
VS ATTORNEY GENERAL™, Other authorities to look at include Francis Sembuya vs All
Port Services {U} Ltd’* and UGANDA BREWERIES VS UGANDA RAILWAYS
CORPORATION SCCA 6 OF 2001. In BANCO ESPANYOL VS BANK OF UGANDA
SCCA 3 OF 1997, court held that

‘it is now well settled that an appellate court should not interfere with the exercise of unfettered
discretion of a trial court unless it is satisfied that trial court misdirected itself in some matter and as
a result arrived at a wrong decision or unless its manifest from the case as a whole that the trial court
was clearly wrong in exercise of its discretion and that as a result there was failure of justice”.

CALLING ADDITIONAL EVIDENCE

Where it appears that where evidence was wrongly rejected by a trial court, or where the appellate
court requires any document to be produced or for any substantial cause, the appellate can call
additional evidence. This can be envisaged in rule 29 of the Judicature (Court of Appeal) Rules
Directions SI 13-8 for the court of appeal, rule 29 of the Judicature (Supreme Court) Rules
Directions SI13-10 for the supreme court and Order 43 rule 22 of the CPR for the High Court.

The principles upon which additional evidence may be taken were laid out in GM COMBINED
[U] LIMITED VS AK DETERGENTS AND 4 OTHERS"# a page 15 where Wambuzi C]J held
that; [on the strength of KARMALI TARMOHAMED AND ANOTHER VS IH LAKHANI
AND CO. {1958} EA 567] the party seeking to adduce evidence must show that the evidence was
not available at the time of the trial or couyld not with reasonable diligence have been produced. The
evidence must be credible and have an important influence on the result of the case.

ORDERING A RETRIAL

An appellate court may order a retrial of the case. In the case of GOKALDAS TANNA VS SR.
ROSEMARY MUYINZA AND ANOR SCC NO 12 OF 1992(SCU), it was held in context
that ordering a retrial is only made if its clear on the face of it that the retrial would serve a useful
purpose.

DUTY OF SECOND APPELLATE COURT

In UGANDA BREWERIES LTD V UGANDA RAILWAYS CORPORATION(2002) EA
634, Court held that the duty of the second appellate court is to ascertain and confirm whether the
first appellate court has adequately discharged its duty to re-evaluate and scrutinize the evidence on
record as a whole to come to a correct conclusion and that, where the second appellate court finds

14 SCCA 8 0f 1999
“7SCCA 6 of 1999
18 C.A. 7 of 1998



that the 1* appellate court has failed in its duty, the second appellate court should re-evaluate the
evidence and make appropriate orders.

In ADMINISTRATOR GENERAL V JAMES BWANIKA’ the court noted that the
authorities also state that a second appellate court will not interfere with the findings of fact by the
first appellate court. It will do so only where the first appellate court has erred in law in that it has
not treated the evidence as whole to that fresh and exhaustive scrutiny which the appellant was
entitled to expect.

THIRD APPELLATE COURT.

Section 6 (2) of the judicature act cap 13, stipulates at a 3™ appeal may lie to the supreme court if it
concerns a matter of law of great public or general importance or it necessary that justice be done by
hearing of the matter.

INTERIM APPLICATIONS PENDING APPEALS.

1. Leave to Appeal.

Application is only granted where the intending appellant satisfies the chief magistrate or the high
court that the decision against which an appeal is intended involves a substantial question of law or
is a decision appearing to have caused a substantial miscarriage of justice.

There must be a substantial question of law and the proceedings were manifested by a miscarriage
of justice that merits consideration by the appellate court as per the courtin ALLEY ROUTE LTD
V UGANDA DEV’T BANK LTD HCMA NO.634.

IN SANGO BAY ESTATES LIMITED V DRESDNER BANK (1971) E.A 17, the court held
that leave to appeal from order in civil proceedings will normally be granted where prima facie it
appears that there are grounds of appeal which merit serious consideration.

In FIDA BIRABWA V SULEIMAN TIGAWALANA HCCA NO.27 OF 1992, court stated
that a substantial miscarriage of justice is said to occur where there has been misdirection by the trial
court on of facts relating to the evidence given where there has been unfairness in the conduct of the
trial.

Application.

In GM COMBINED (U) LTD V AK DETERGENTS (U) LTD CIVIL
APPLICATION"™, court stated an application for leave to appeal may be made informally if
counsel has instructions to appeal at the time of delivering the judgement. It however may also be
made formally by notice of motion with an affidavit.

¥ SCCA NO. 7 Of 2001
5'NO0.23 OF 1994
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Documents.
Notice of motion
Affidavit.
Other applications include:
1. Stay of execution and interim stay of execution

2. Extension of time if any of the timelines have not been complied with.

APPEALS IN LOCAL COUNCIL COURTS

Section 32(1) of the local council courts Act comperes the right of appeal and prohibits appeals
from a sent judgment or orders. Under section 32(2) it is provided that an appeal shall lie: -

a) From the judgment and orders of a village local and court to apparent local council court.

b) From the judgment and orders of a parish land council court to a town dividing country
council court;

c) From the judgment and orders of the town division or Sub County, local council court to a
court provided over by a chief magistrate.

d) From decrees and orders modern appeal by a chief magistrate, with is leavers, the chief
magistrate or the high court to the high court”.

Section 32(3) regulars that have to appeal under paragraph bill of sub section (2) of this section shall
not be granted except where the intending applicant set out as the chief magistrate or the high court
that the decision against which an appeal is intended involves substantial question of law or is a
decision appealing to have caused a substantial miscarriage of justice.

Section 32(4) prescribes that the application for leave in appeal must be made within 30 days from
the date the decision. The first application in the chief magistrate and upon this refusal then an
application should be made within 21 days of the refusal to the high court.

Section 33(1) requires an appeal from a village, parish, town, division or sub county local council
court to be lodged within fourteen days from the date of the judgment or order appended against
the that from the chief magistrate court to two lodged within pattern days from the date leave to
appeal is granted.

Section 33(2) requires every appeal to be presented in form of amended the final of which is set out
in form of demand in the fourth schedule to the act.

Sub section 3 requires the appeal court to cover article of the management of appeal to be served
out the respondent and the final of the notice is set out inform of the fourth schedule to the Act.



Section 34 empowers the appellate court to hear ultravires if it considers the interest of justice. The
court can do so on the application of a party or on its own motion under the former section, the
court is also empowered to heal the cases a fresh.

Section 35 of the Act provides to form powers of the appellate court it provides that: -

(1) Upon hearing an appeal, the appellate court may discuss the appeal on the grand that the
decision appealed that did not occasion any miscarriage of justice or may allow the appeal.

(2) Where the appellate court also was an appeal, it may
a) Reverse or vary the decision appealed for

b) Subject to any limit prescribed by this act or any other matters law, increase as reduce on
amount compilation awarded time improved by the lower court; or

c) The orders set out in section 13 of this act for an order or orders made by the lower
court”
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APPEALS TO HIGH COURT

These appeals are governed by the Civil Procedure Act Cap 71(CPA), Magistrate Courts Act
Cap 16(MCA) and the Civil Procedure Rules(CPR) SI 71-1.

Section 220 (1) (a) of Magistrate Court Act creates a right of a civil appeal from decrees and
orders of magistrate grade one and CMs court while exercising original jurisdiction to the high court.

What is a decree/order?

S.1 of the CPA and the case of HWAN SUNGLTD V M &D MERCHANTS AND
TRANSPORTERS LTD?"’, define a decree as a forum expression of an adjudication which
conclusively determines the rights of the parties to any matter in controversy in the suit and it may
be preliminary or final.

An order means a formal expression of any decision of a civil court which is not a decree.

In INCAFEX (U) LTD V KABATEREINE (1999) KALR 645, the court emphasized that

appeals arise from final decrees or orders of court and not interlocutory orders.
Appeals from consent judgements.

Under Section 67 (2) of the Civil Procedure Act, no appeal lies from a decree arising
from the consent of the parties.

Order 43 of the Civil Procedure Rules covers appeals to the High Court Rule 1 provides that
the form of appeal shall be preferred in the form of a memorandum signed by the appellant or his or
her advocate and presented to the court or to such officer as it shall appoint for that purpose. It must
be noted that the memorandum shall set forth, concisely and under distinct heads, the grounds of
objection to the decree appealed from without any argument or narrative; and the grounds shall be
numbered consecutively.

51 SCCAR NO.2 of 2008



Under rule 4 of the order, the High Court may for sufficient cause order stay of execution of the
decree from which an appeal is preferred. It must be noted that no order for stay of execution shall
be made under rule 4 (1) or (2) unless the court making it is satisfied—

(a) that substantial loss may result to the party applying for stay of execution unless the order is made;
(b) that the application has been made without unreasonable delay; and

(c) that security has been given by the applicant for the due performance of the decree or order as
may ultimately be binding upon him or her.

In relation to appeals from orders, appeals as of right are provided for in order 44 of the CPR to
wit an order under rule 10 of Order 7 returning a plaint to be presented to the proper court; an
order made under rule 23 of Order 9 rejecting an application for an order to set aside the dismissal
of a suit; an order under rule 27 of Order 9 rejecting an application for an order to set aside a decree
passed ex parte; (d) an order made under rule 21 of Order 10; an order under rule 10 of Order 16
for the attachment of property; an order under rule 19 of Order 16 pronouncing judgment against
a party; an order under rule 31 of Order 22 on an objection to the draft of a document or of an
endorsement; an order under rule 67 of Order 22 setting aside or refusing to set aside a sale; an
order that execution be levied made under rule 6 of Order 23; an order under rule 8 of Order 24
refusing to set aside the abatement or dismissal of a suit; an order under rule 9 of Order 24 giving
or refusing to give leave; an order under rule 6 of Order 25 recording or refusing to record an
agreement, compromise, or satisfaction; an order under rule 2 of Order 26 rejecting an application
for an order to set aside the dismissal of a suit; orders in interpleader suits under rule 3, 6 or 7 of
Order 34; an order made upon the hearing of an originating summons under Order 37; an order
made under rule 2, 3 or 6 of Order 40; an order made under rule 1, 2, 4 or 8 of Order 41; an
order under rule 1 or 4 of Order 42; an order of refusal under rule 16 of Order 43 to readmit
or under rule 18 of that Order to rehear an appeal; an order under rule 4 of Order 44 granting
an application for review; an order made in an interlocutory matter by a registrar. It must be noted
that an appeal under these Rules shall not lie from any other order except with leave of the court
making the order or of the court to which an appeal would lie if leave were given. Rule (3)
applications for leave to appeal shall in the first instance be made to the court making the order

sought to be appealed from.

APPEALS ARISING AS 2"° APPEALS FROM CHIEF MAGISTRATE’S
DECISION.
Under 5.220 (1) (c) these are filed in the high court with leave of court. In OKELLO

OKELLO v. AYGA OGENGA", court held that where the requirement to seek leave prior to the
institution of the appeal is not a mere technicality but a mandatory one.

The court noted that the jurisdiction for the requirement is to avoid a multiplicity of appeals
regardless of merit.

152 (2005) LALR 540
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GROUNDS OF APPEAL.

Section 77 (1) of the Civil Procedure Act requires that an appeal sets forth as a ground

of appeal any error, defect or irregularity in such order affecting the decision appealed.

Order.43(2) of Civil Procedure Rules requires that the Memorandum of Appeal sets

forth, concisely and under distinct heads the grounds of objection (Appeal) to the decree appealed

from without any argument or narrative and the grounds shall be numbered consecutively.

When raising grounds look at the record in totality with all the attendant documents. From the

above identity: a procedural error of fact, an error of law of mixed law and fact, a defect and or an

irregularity.

Example of grounds from workshop.

1.

The learned trial magistrate erred in law when he misdirected himself on the principle
himself on the principle governing proof of a triable issue in an application for leave to file a
defense in a summary suit.

The learned trial magistrate erred in law and fact when he failed to properly evaluate the
evidence on record and grant the appellant leave to defend the suit when;

a) He had denied liability of the suit claim.

b) Had explained circumstances upon which the subject acknowledgement of
receipt of suit sum was made.

c) Had explained circumstances under which cheques drawn from M/S sunset
enterprises ltd had been issued and countermanded.

PROCEDURE, FORUM AND DOCUMENTS.

PROCEDURE

Extraction of a decree/order.

Filing of a memorandum of appeal in the high court within 30 days from the date of then
judgement (Order 43 Rule 1(1)

Payment of the prescribed fees

Under deserving circumstances court may order for security for costs at the time of filling of
the appeal. Such security is mandatory in all cases where the appellant resides outside Uganda
and not in possession of sufficient immovable property within Uganda. (Order 43 Rule

9(1)).

A court may dismiss an appeal where security is ordered and not furnished by the appellant (Order
43 Rule 9(2)) of the Civil Procedure Rules.



5. On receipt of Memorandum of Appeal, registrar of high court is required to communicate
a notice of appeal to the relevant lower court under which he /she also requests such court
to urgently forward a certified typed record of proceedings and judgment to the high court
to enable court fix the appeal. (Order 43 Rule 10). The practice however is that counsel
for the appellant writes to the lower court requesting for a certified typed record of
proceedings of judgement, serving a copy of such letter onto the opposite party. Once the
record is obtained, counsel will prepare an order/decree, Memorandum of Appeal and index

of appeal for filing in high court.

6. Service of the Memorandum of Appeal plus an order /decree on opposite party; at his last
known address.

FORUM

High court. Article 139(1) of the constitution, section 220(1) (a) and section 229 of the
Magistrate Court Act, Section 79(1) of the Civil Procedure Act.

DOCUMENTS.
1. An order/decree
2. Memorandum of Appeal

3. Letter requesting for certified proceedings of judgement.

WHAT IS THE PROCEDURE, FORUM AND DOCUMENTS NECESSARY TO
LODGE ON APPEAL?

PROCEDURE

The intending appellant Ordinarily has the obligations on extract a decree, or order cause
it to be signed and sealed and also request for proceedings to be prepared, certified and
availed from the Judgement or ruling of the trial court. Section 220(1) as ABATO TUMUSHABE
V STARTCY BEINAE ABALO."’

Held: Section 220 (1) (a) Magistrate Court Act (Magistrate Court Act) requires that an Appeal
must be from a decree, that at the time the appeal is lodged, a decree appealed from must be in
existence Order18 Rule 7 (now Order 21 Rule7) puts the Duty of extracting a decree on the
successful party. It was therefore erroneous for the respondent to argue that the intending appellant
has the duty to extract the decree.

153 (1998) III KAGR 5.
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HAJI MUHAMMED NYANZI ALI SEGNE (1992-1993) HC]J 21:

Held, that it is the duty of the successful party to prepare without delay a draft decree and submit it
to the magistrate for signature and sealing. If the applicant’s Lawyer prepared the decree which gave
wing data, they have themselves to blare, especially so if they left it to the court to do.

Previously failure to extract a decree was total to the appeal.
KINTU SARAH V JOMBWE SSEBADUKA."*

Held; further under Section 220 (1) (a) of Magistrate Court Act laws of Uganda, it is provided
that an Appeal from the Chief Magistrate Court or Magistrate G]J is from the decree or order from
the decision of the trial court.

I have perused the court judgment it doesn’t indicate that the appellant extracted the decree or order
before preferring an appeal.

In the case of KIWEGE AND MGUDE SISAL ESTATES LAND VS MANILAL AMBALA
NATHWANS®; It was held that “an Appeal to the High Court must be against a decree which
must be extracted and filed together with memorandum failure to extract a formal decree before
filing the appeal was a defect going to the jurisdiction to the court and could not be wailed. The
appellant’s actors have contravened the above provisions of the law”

However, the current legal position is that it is not amendatory required to extract a decree before
preferring an appeal to the High Court.

TUMUHAE LUCK V THE ELECTORAL COMMISSION. "¢ It was
Held;

After due consideration of the arguments on the point, this court’s take the view that, indeed, the
duty to extract a decree in the Magistrate’s Court lies with the court in accordance with 0.12 2.7(3)
Civil Procedure Rules. It provides as follows: “in a magistrates Court, the decree shall be drawn
up and signed by the magistrate who pronounced it or by his or her successor”

This position is well supported in MBAKANA MUMBERE V MAIMUNA MBABAZI"” per
Lameck N Mukasa ]. where leaned judge; citing the decision in Baco Aspanol v Bank of Uganda
(1996) HC]J 12, in which the court after holding that the decree was not properly extracted as

13+ (Civil Appeal No. 025/2011)

155 CA No. 69/1952 C.A for Eastern see also Alexander Monison Vs. Mohammedras a Suleiman and Another court of
Appeal for Eastern Africa, W.Y.N. Kisule vs Nampera v CA No. 110 of 1988 and Robert Bisso vs. Mary T: Bamwenda
reported in [1991] HCB 92,

¢ HC EPANO. 02 OF 2011

57HCJ -ol-CV-CA-003/ 2003



required by law, reiterated the position in KIBUULA MUSOKE WILIAM & ANOTHER V
DR. APOLLO KAGGWA APP NO.46/1992 that;

....... it is clear from the above provisions that the extraction of a formal decree embodying
the decision complained of is no longer a legal requirement in the Institution of an Appeal.
An Appeal by its very nature is against the judgment or a reasoned order. The extraction of the decree
was therefore a mere technicality which the old municipal law put in the way if intending appellants
and which them from having their cases heard on merits such a law cannot co-exist in the context of
the 1995 constitution Article 126(2) (c) where the courts are enjoyed to administer “substantive

justice without undue regard to technicalities.
WILLIAM KISEMBO & ANOR V KIIZA RWAKAKARA HCCA NO.07/2013

Held; this court is alise to the previously strict view that required an appellant to extract a decree
before appealing. However, this is done row as a matter of prudence because the court of Appeal in
the case of STANDARD CHARTERED BANK (U) LTD VS GRAND HOTEL (U) LTD**
held that it is no longer a requirement to accompany the appeal with a formal order or extracted
decree.

The High court echoed the same legal proposition in the case of PATRICK NKOBA VS
RUWENZORI HIGHLANDS TEA CO & ANOTHER?’, for the above reasons I over rule the
objection raised by the respondent for lack of merit.

The same position was held In HENRY KASAMBWA V VAKOBA RUTANTAMBA'® AND
NAMEMBA SULEIMAN V BWEKWASO MAGENDA’. The extraction of decree is aged
practice but not a mandatory requirement. That as long as you have a judgment you may not need

to extract a decree to appeal.

1. An Appeal to the High Court is preferred by a memorandum of appeal containing the
grounds of Appeal and duly signed by counsel for the appellant Section79 Civil Procedure
Act.

0.43 r.1, every appeal to the High Court shall be preferred in the form of a memorandum signed by
the Appellant or his or her advocate and presented to the court.

2. Itis not a requirement to lodge a notice of appeal either in the Magistrates Court or to the
High Court as a notice of appeal does not commence an appeal from the magistrate’s court
to the High Court. However, a notice of appeal required when it is from the High Court to
the court of Appeal.

BUSO FOUNDATION LTD V MATE BOB PHILLIPS HCCA NO. 40.2009

Held; an appeal is by killing a memorandum of appeal not by a notice of appeal in a magistrate court.

158 11999] KAGX 577

% High Court Civil Appeal No. 5/1999 reported in [1999] KAG 762
1HCCT No. 10 (1989)

161(1989) HCJ No

199



In SEKYALI VKYAKWAMBALA’?, it was held that an Appeal in the High Court is instituted
by a Memorandum and not notice of appeal

3. Theintending appellant normally files request of the proceedings indecisive of judgment by
formal letter to the trial court to enable him or her prepare for the grounds for appeal.

In NAWEMBA SULAIMAN V BYEKWASO (1989) HC]J 140, It was held that it would be
anomalous for a party to be required to file a memorandum of appeal before obtaining or having
access to the lower record.

The question that arises is whether is amendatory requirement to serve the letter requesting for the
proceedings on the opposite party or counsel. In the context of an appeal from magistrate court to
the High court service of such a letter is not a mandatory requirement but a rule of courtesy and
prudent practice and failure to do so does not render he appeal totally defective. (it is a mandatory
requirement for appeal from High Court to court of Appeal and court of Appeal to supreme Court.

BUSO FOUNDATION LTD V MATE BOB PHILLIPS

Held; that appeal to the (High Court, are governed by the clear provisions of Order 43 Civil
Procedure Rules and Section 79 of Civil Procedure Act. In the premises there is no legal
requirement for the appellant to copy and serve his request to the lower courts for the decreed order
and proceedings to the respondent in appeal to the High Court. He could however as a matter of
Country copy the same to the respondent.

In SEKYALI V KYAKWAMBALA (Civil Appeal 7 of 2010) [2010], it was held that there is
no requirement for an appellant to serve a respondent with the letter seeking a record of proceedings.

The purpose of the request for proceedings is to enable the intended appellant to obtain satisfied
copies of the proceedings and judgment and prepare a memorandum of appeal. A memorandum of
appeal must be lodged in the High Court (the relevant Registry). A memorandum of appeal must
be lodged within 30days from the date of decision of the trial court Section79 of the Civil
Procedure Act.

Section “79 Civil Procedure Act (1)

Except as otherwise specifically provided in any other law every appeal shall be entered within thirty
days of the date of the decree or other of the court as the case may be appealed against; but the
appellant court may for good cause admit an appeal throughout the period of limitation prescribed
by this section has elapsed.

12 HCCA No. 07/2010



In BUSO FOUNDATION LTD V BOB MATE PHILIP HCT-00-CV-CA 400F 2009, it was
held that an appeal which was filed 3 months from the date of the lower court’s decree prima facre
offended the 30 days’ rules prescribed by Section 79 (1) of Civil Procedure Act.

SARAH KINTU V JJOMBWE SSEBADUKA (HCCA NO. 025 OF 2011)

Held; The laws governing/ concerning lodging of appeals from the lower courts of the Magistrate
Courts to the High Courtare 0.43. Rule of CPR which provides that an appeal shall be commenced
by a memorandum of appeal; and section 79 (i) (a) Civi Procedure Act, which provides that an
appeal shall be entered within 30 days of the date of the decree or order of the court.

In the instant appeal, the appellant commenced the appeal with a notice of appeal; and filed the
memorandum of appeal on 5* August 2011 which is far beyond the prescribed time by law within
which to file an appeal. Thus, this appeal was filed out of time.

Magistrate Court Act provides that the appeal lies from a decree or order and Section 79 suggest that
the time starts running from the date of the decree or order.

BUSO FOUNDATION V MATE BOB (HTC-00-CV-CA-40 of 2009) [2013]; Section 79
appeal must be lodged within 30days of the date of the decree or order of the order. In the instant
case, judgment was delivered on 22™ July2022 and today is 12" July 2022 which means that BC]
Bank is still within time to appeal.

However, the 30 days within which the appeal must be lodged do not start running until such a
record of proceedings has been availed Section79(2). In the case of GODFREY TUWANGYE
KAZZORA V GEORGINA KITARIKWENDA (1992 -9(3) HCB 1215, it was held that “The
time for lodging an appeal does not begin to run until the appellant receives a copy of proceedings
against which intends to appeal.

In BUSO FOUNDATION CASE; Section.79(2) Civil Procedure Act excludes the time taken by
the court to supply the lower courts proceedings and order/ decree sought to be appealed from.
Where the proceedings are availed the appeal is lodged in the High Court in form of a memorandum
of appeal under Order 43 Rulel.

OKIA JOSEPH V IGIRA LAWRENCE'®, it was held that appeals are originated by filing a
memorandum of appeal under 0.43 R.1 OF CPR. That it would be anomalous for a party to be
required to file a memorandum of appeal before obtaining or having access to lower court record.
The memorandum of appeal must be signed by the appellant or counsel for the appellant and should
be lodged in the registry of the relevant division of the High Court order 43 R.1 and it must be signed
and sealed by the registrar of the High Court 0.43 R-8. Where a memorandum of appeal is lodge,
the High Court shall send a notice of the appeal to the final court requiring i.e. to dispatch all
material papers in the suit 0.43 R.10.

13 HCOA No.114 of 2012
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WILLIAM KISEMBO V KIIZA RWAKAIPARA.

Hellen Obura J; I have perused with entire 0.43 Civil Procedure Rules which govern appeals to this
court.

- Order 43 rule 10(2) puts the responsibility of giving notice of appeal with a view of calling
for the records from the trial court onto the High Court. There is no mention of the
appellant’s role beyond filing the memorandum of appeal.

- The memorandum of appeal should be served on the respondents within 21days from the
date of filing Order 43 rule 11.

- When the proceedings are duly typed, satisfied and the original file forwarded to the High
Court, Counsel for the appellant normally prepares a record of proceedings upon which the
appeal is lodged. This is not a mandatory requirement but prudent practice Order 43
rule10(3) allows the parties to apply in writing to the trial court for copies of the necessary
papers and such copies shall be availed at the expense of the applicant.

KAZINA V SAMALIE NASALI HCCA NO. 34/2017

Held; There is no statutory requirement to attach the record of proceedings, the orders, taxation
certificate etc. to the affidavit in support of the chamber Summons.

The contention that it necessary to include the order, decree, taxation certificate or ruling has no
basis under the rules which are applicable to appeals from taxation decisions

The record of appeal should as a matter of prudent practice be served on the respondent or counsel
for the respondent.

There after the intending appellant should apply to have the appeal fixed for fearing (extract notices
to be served on the other party Order 43 rule 11)

POWERS OF THE HIGH COURT AS AN APPELLATE COURT.

1. Ithasthe discretion to admit additional evidence where the lower court refused to admit
evidence which it ought to have admitted or where such evidence is necessary to enable
the high court pronounce its judgement.

ORDER 43 R 22 of CPR. ANIFA KAWOOYA V NCHE SCCA APPNO0.8/2013



2. Determine the appeal. ORDER 43 Rule 20 of Civil Procedure Rules

3. To allow the appeal and set aside the lower court judgement and or orders.

4. To order aretrial. ORDER 43 Rule 21 of Civil Procedure Rules.

5. To vary the orders of the lower court or substitute the same with any appropriate order.

6. To pass any decree and make any order which ought to have been passed by the lower
court. ORDER 43 Rule 27 Civil Procedure Rule.

7. To dismiss the appeal and affirm the decision and orders of the lower court.

STAY OF EXECUTION PENDING AN APPEAL.

One may stay execution pending an appeal under order Order 43 rule 4(2) upon proof of
sufficient cause.

CONDITIONS FOR STAY.

1. Existence of a pending appeal Memorandum of Appeal (MOA) with a high probability of

success.
2. Application is made within a reasonable time.
3. Threats to execute the order/decree
4. Likelihood to suffer substantial loss if a stay is not granted.

S. Furnishing of security for due performance of the order/decree; making an order taking to
pay such security. No security is required from government under Order 43 Rule 6 of
Civil Procedure Rules.

PROCEDURE, FORUM AND DOCUMENTS.

Procedure

1. Lodging a formal application to court.

2. Payment of filing fees

3. Deposit in court of security for due performance of the order/decree

4. Serving opposite party with the application.

203



Forum

High court.

Documents Order 43 Rule 4(5) of Civil Procedure Rules.
1. Notice of motion

2. Affidavit in support.

THE PROCEDURE FOLLOWED IN APPEALS GENERALLY

LEAVE TO APPEAL,;

It must be noted that where any decision has been made by the High Court, or any other court, one
ought to ascertain whether the right of appeal exists; if not one has to ascertain whether he or she has
to obtain leave to appeal. It must be noted that if leave is required before one appeals, and he or she
does so without obtaining the leave; the appeal is incompetent and should be struck out as such.
This principle is fortified by the case of EAGEN Vs EAGEN Civil Application 22 of 2001 [court
of appeal].

NoOTICE OF APPEAL

An intended appellant to the High court, Court of Appeal and the Supreme Court is enjoined by
law to give notice of appeal to the appellate court within 14 days from the date of judgment. This is
provided for under order ...... of the Civil Procedure Rules, rule 75[2] of the Judicature (Court of
Appeal) Rules Directions SI 13-8 and rule 71[2] of the Judicature (Supreme Court) Rules
Directions SI 13-10.

It must be noted that even when leave to appeal is not granted, an intended appellant may lodge a
notice of appeal. This is evident in sub rule 4 of rule 75 of the Judicature (Court of Appeal) Rules
Directions SI 13-8 and rule 71 of the Judicature (Supreme Court) Rules Directions SI 13-
10.

Rules 77[1] of the Judicature (Court of Appeal) Rules Directions SI 13-8 and 73[1] of the
Judicature (Supreme Court) Rules Directions SI 13-10 provide that a notice of appeal must be
served upon the respondent within 7 days from the date of lodging. The notice should be served on
all persons directly affected by the appeal. This is fortified by the case of FRANCIS NYANSIO VS
NUWAH WALAKIRA SCCA 24 OF 19%4.

Rules 79 of the Judicature (Court of Appeal) Rules Directions SI 13-8 and 75 of the
Judicature (Supreme Court) Rules Directions SI 13-10 provide that a respondent served with
a notice of appeal must within 14 days file an address of service. A respondent who defaults to do

this should not be seen to complain that the record of appeal was not served upon him in time. This
was held in HUSSEIN MOHAMED VS AUGUSTINE KYEYUNE SCCA 7 OF 1990.



APPLICATION FOR RECORD OF PROCEEDINGS

An appellant must make an application for a record of proceedings of the decision he or she intends
to appeal against, within 30 days from the date of such decision, under the provisions ofRules 82[2]
of the Judicature (Court of Appeal) Rules Directions SI 13-8 and 78[2] of the Judicature
(Supreme Court) Rules Directions SI 13-10 respectively.

The application must be writing and must be served and evidence of service upon the Respondent
must be proved or obtained. It must be noted that the provision of the rules above is mandatory and
the appellant cannot rely on the record of proceedings unless a copy of the letter requesting for the
record is served on the Respondent and proof of service obtained. This was upheld in KASIRYE
BYARUHANGA VS UDB.’%

PREPARATION OF RECORD OF APPEAL

When the record of proceedings is ready, the registrar writes to the intended appellant forwarding
the certified copy of the record of proceedings.

In case of the court of appeal, the appellant then prepares 6 copies of the record of appeal whereby,
three copies are retained by the court for the justices, a copy for the Respondent, a copy for the court
record, and a copy for the appellant.

In case of the supreme court, the appellant then prepares 8 copies of the record of appeal whereby,
five copies are retained by the court for the justices, a copy for the Respondent, a copy for the court
record, and a copy for the appellant.

BASIC DOCUMENTS IN APPEALS

Judgment

Order giving leave to appeal [if necessary]
Notice of Appeal

Memorandum of appeal

Record of Proceedings

1%“SCCA 2 0f 1997.
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Supplementary Record [under Rules 89 of the Judicature (Court of Appeal) Rules Directions
SI 13-8 and85 of the Judicature (Supreme Court) Rules Directions SI 13-10 respectively].

It must be noted that an appeal is incompetent where a basic document is not filed with the original
record on the strength of the holding in Execution of the Estate of the late Namatovu Tebajukira vs
Mary Namatovu SCCA 8 of 1988.

FILING A RECORD OF APPEAL

On the apogee of preparation of the record of appeal, it must be filed in the Court of Appeal or
supreme Court within sixty days from the date when the record of proceedings was forwarded to
the appellant. It must be noted further that the record of appeal filed in court must be served upon
all the respondents within seven days from the date of filing, under rules 87 and 83 of the Judicature
(Court of Appeal) Rules Directions SI 13-8 and the Judicature (Supreme Court) Rules
Directions SI 13-10 respectively].

RIGHTS OF THE RESPONDENT

A] CROSS APPEAL

A respondent has a right to cross appeal. He may cross appeal within thirty days from the date of
service of record of appeal, under rules 90 and 86 of the Judicature (Court of Appeal) Rules
Directions SI 13-8 and the Judicature (Supreme Court) Rules Directions SI 13-10
respectively. It must be noted that a respondent who does not cross appeal against particular matters,
for instance damages and interest cannot be seen seeking courts’ indulgence for their modification
or for any other reason whatsoever. This was upheld in the case of FORTUNATO FREDERICK
VS IRENE NABWIRE®

B] AFFIRMING A DECISION

A respondent has a right to ask court to a decision passed by the lower court in his favor on grounds
that other additional evidence to what was relied on by the lower court, the appellant’s appeal has
no merit. He is enjoined to give notice to the court within thirty days from the date of service of the
record of appeal upon him or her, under rules 91 and 87 of the Judicature (Court of Appeal)
Rules Directions SI 13-8 and the Judicature (Supreme Court) Rules Directions SI 13-10
respectively.

1 Civil Appeal 3 of 2000.



C] APPLICATION FOR FURTHER SECURITY

A respondent has a right to apply to court for further security., the appellate court shall if it deems
fit, direct that further security for costs be given, under rules 104[3] and 100[3] of the Judicature
(Court of Appeal) Rules Directions SI 13-8 and the Judicature (Supreme Court) Rules

Directions SI 13-10 respectively. This power is discretionary. A case in point where this point was
observed is UCB VS MULTI CONSTRUCTORS LTD SCCA 29 OF 19%.

D] APPLICATION TO STRIKE OUT NOTICE OF APPEAL OR APPEAL

This application may be made on any of the following grounds:
- The appeal is barred by statute.
- An essential step has been omitted, e.g., failure to obtain leave of appeal.
- An essential step has been taken out of time

The provision of this right are evident in rules 81 and 77 of the Judicature (Court of Appeal)
Rules Directions SI 13-8 and the Judicature (Supreme Court) Rules Directions SI 13-10
respectively. In MUSTAQ ABDULAH BHEGANI VS OBOLA OCHOLA’%, court held thata
respondent named in the notice of appeal is empowered to apply to strike out the Notice of appeal
with costs. In HANNINGTON WASSWA AND ANOR VS MARIA OCHOLA AND
OTHERS'®” the appellant failed to institute the appeal within 60 days from the date service of the
record of proceedings upon him; on application by the respondent, the appeal was struck out on
ground that an essential step had not been taken.

APPEALS FROM GRADE Il MAGISTRATE’S COURT

Where the appeal is from a Grade I Magistrate’s Court, it lies in the Chief Magistrate’s Court. This
is conversed in section 204(1)(b) of the Magistrates Courts Act. Section 204(2) of the
Magistrate Courts Act provides that the scope of this appeal is limited to matters of law, fact or
mixed law and fact.

It must be noted that where a person has pleaded guilty, no appeal shall lie therein except against the
legality of the plea or sentence as enunciated in section 204(3).

APPEALS FROM CHIEF MAGISTRATE’S COURT

1% Civil Appeal 4 of 1987[CA]
17 Supreme Court Civil Application 12 of 1988
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An appeal from a Chief Magistrate’s Court lies in the High Court. This is provided for in section
204(1) (a) of the Magistrate Courts Act Cap 16. Subsection 2 provides that the scope of this
appeal is on matters of fact, matters of law and matters of mixed law and fact. Section 204(4)
provides that an individual cannot appeal from a sentence of one month or fine of less than one

hundred shillings.

Documents for appeals from Chief Magistrate to High Court

Order.



THE REPUBLIC OF UGANDA
IN THE CHIEF MAGISTRATES COURT OF LIRA AT LIRA

CIVIL SUIT NO.784 OF 2018

OBWAL OSBERT .....coueiireienenensececsessecsessessessessssssssssssssssassassess PLAINTIFF
VERSUS
KULAMA
BEN...uuiitininicnnncnennnensnncssnncssnssssesssseesssncssassssesssssssssees DEFENDANT.
ORDER.

This suit is coming up for final disposal this 7" day of September 2020 before H/W MUKASA
JOHN CHIEF MAGISTRATE in the presence of Mr.Ben kikuma for the plaintiffand Mr. Oguttu
Osbert for the defendant.

ITIS HEREBY ORDERED THAT;
1. The plaintift is entitled to UGX.22,500,000 against the defendant
2. The costs of the suit.
GIVEN UNDER my hand and seal of this honorable court this.................... day of September 2020
DEPUTY REGISTRAR

Extracted by:
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Memorandum.

THE REPUBLIC OF UGANDA
THE HIGH COURT OF UGANDA AT LIRA
CIVIL APPEAL NO.....cccceeureersunenns OF 2020
(Arising from chief magistrate’s court of lira)

Civil suit No. 784 of 2018)

MEMORANDUM OF APPEAL

(Appeal from the judgement of H/W Mukasa john in civil suit No.784 of 2018)

The appellant, KILAMA BEN appeals to the H.C at Lira from the decree of H/W Mukasa john in
chief magistrate court of lira civil suit No.784 of 2018 dated 7 day of September 2020 and sets forth
the following grounds of appeal against the whole order

1. Thelearned trial magistrate erred in law and facts
WHEREFORE the appellant prays that:

1. The appeal is allowed

2. Thejudgement of the trial court is set aside.

3. The appellants is awarded costs of the appeal and in the court below

Dated at Kampala this .......cccccevviinenee. day of oo 2020

MS SUI GENERIS ADVOCATES

(COUNSEL FOR THE APPELLANT)

Lodged in this court registry of the H.C at Lira on the day ......ccceuee. of September



REGISTRAR

To be served on:

Drawn by
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HEARING NOTICE

THE REPUBLIC OF UGANDA
THE HIGH COURT OF UGANDA AT LIRA
CIVIL APPEAL NO.....cccceeveerersurns OF 2020
(Arising from chief magistrate’s court of lira)
Civil suit No. 784 of 2018)

KILAMA BEN ..tiiniinriinenssnnsnnssecssecssesssecssssssessasssssssssssssssssssssssssss APPELLANT

OGWAL OSBER T......uconueiuinuinensensnnsecsnnssessessssssessessassenes RESPONDENT.

HEARING NOTICE.
TO: OGWAL OSBERT

TAKE NOTICE that the hearing of this appeal has been fixed for the day of .......c.cccceuceurence. of
......................... 0f 2020 at ......................o°clock in the fore/afternoon or soon thereafter as the case
may be heard in court.

If no appearance is made by yourself or on your behalf by your advocate or by someone by law
authorized to act for you in this appeal, it will be heard and decided in your absence.

Given under my hand and seal of this court this ...........ccceueeueunece. day of ..o 2020
REGISTRAR

Extracted by:



NOTICE OF APPEAL

THE REPUBLIC OF UGANDA
IN THE HIGH COURT OF UGANDA AT KAMPALA

(COMMERCIAL DIVISION)
XY Zuuoreirisnisensnnsnisecssississessssssisssssssssessassssssesssessessesssssassssssasssesaes APPPELLA
NT
VERSUS
ABC..uuuueiiuiinisninensnissensnnssissessssssesssssssssessssssessassssssesssssassssssssssessessassaes RESPOND
ENT

NOTICE OF APPEAL

TAKE NOTICE that XYZ the appellant being dissatisfied with the decision by the honorable justice
CM Kato of the high court of Uganda (commercial division) intends to appeal to the court of appeal
of Uganda against the whole of the said decision

The address of service of the appellant is C/O KLM Advocates, plot 8 kyabube street, P.O BOX
7117, Kampala.

It is intended to serve copies of this notice on:
DFK Advocate, plot 7

Parliament Avenue

P.O box 76, Kampala

(Counsel for respondent)

Dated at Kampala this........cccceviivinnnes day of ..o, 2020

SUI GENERIS ADVOCATES
COUNSEL FOR THE APPELLANT

TO: Registrar high court
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Lodged in the court on this

Drawn and filed by.

REGISTRAR.



THE REPUBLIC OF UGANDA
IN THE HIGH COURT OF UGANDA AT KAMPALA
MISC. APPLICATION NO..... OF 2022
ARISING FROM MISC APPL. NO ....... OF 2022

ARISING FROM CHIEF MAGISTRATE’S COURT OF KAMPALA OF
MENGO C/S NO. 212/2014

BCJ Bank (U) Ltd ....cccceeereeenrerccsneccsanecsanecsanecsasecsasessasessssssssnsens APPLICANT
Vs

KALANGALA FINANCIAL SERVICES
........................................... DEFENDANT

CHAMBER SUMMONS EXPARTE

(under 0.43 R.4(5) CPR)

Let all parties concerned attend the heard judge in Chamber on the........... dayof......2022 at.............
O’clock in the forenoon or as soon as Counsel for the Applicant camber heard for orders that;

1. An interim order doth issue staying the execution of the decree in C/S No. 212 of 2022 of
Chief Magistrate’s Court of Kampala at Mengo pending determination of Misc Application
No. .... Of 2022& CA No. ...... of 2022

2. Costs of this application he provides for.

THE GROUNDS ON WHICH THE APPLICATION IS BASED ARE IN THE AFFIDAVIT.

TAKE NOTICE THAT this Application is supported by an Affidavit of Janeson Mubhurizi
managing Director of BC]J (U) Ltd which contains more elaborating grounds and shall be read and
relied on at the hearing.

This summons was taken out by Counsel for the Applicant.
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Given under my hand and the seal of this court this .... Day of ......... 2022

REGISTRAR
Drawn and filed

SUI GENERIS



APPEALS FROM THE HIGH COURT

Article 134 of the Constitution 1995 provides for the right of appeal from the High Court to lie
in the Court of Appeal. Itis further provided for in section 10 of the Judicature Act Cap 13 that
an appeal from the High Court shall lie in the Court of Appeal.

Each must be strictly complied with or the defaulting party must show cause why the appeal should
not be struck out for failure to observe an essential step in the prosecution of the appeal. UTEX
INDUSTIES LTD V ATTORNEY GENERAL SCCA NO.52 OF 1995 and rule 82 of
COAR.

1. Notice of appeal to be filed in the H.C registry within 14 days from the date of the decision.
Rule 76(1) and (2)

> Itshould state whether the intended appeal is against the whole decision and orders
or part thereof.

> It must state the address of the appellant and the address of the persons intended to
be served

» Itis signed by the appellant or his advocate. (RULE 76(3))
2. Service of notice of appeal on the other party within 7 days. rule 78(1)

3. Written application for a certified copy of proceedings of judgment from the registrar of
High Court. Must be done within 30 days from the date of judgement and served within
those days. (RULE 83(2))

4. Upon service of the notice of appeal, the respondent must within 14 days’ file a respondents
notice of address and serve it on the appellant within 14 days (RULE 80(1) (a) and (b).

5. Within 60 days from the date of filing of the notice of appeal, the appellant must file the
Memorandum of Appeal with the record of appeal. The 60 days pausing running the
moment the letter requesting for certified proceedings is filed and served and resume to run
upon receipt of the record and judgement. RULE 83(1), you file 6 copies of memo of
appeal,6 copies of record of appeal, evidence of payment of requisite fees, security for the
costs of the appeal.

6. Payment of filing fees and a deposit of security for costs of the appeal. R.104 and 105 of
COAR

7. Serve the Memorandum of Appeal and record of appeal within 7 days from the date of filing.
R.88 of COAR.

APPLICATIONS FOR EXTENSION OF TIME.
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These are brought under Rule 2 (2) and rule S of the COAR.

Documents.
1. Notice of motion

2. Affidavit in support

STAY OF EXECUTION.

Brought under Rule 2 (2) of COAR.

Grounds.

1. Pending appeal. A notice of appeal is a sufficient document upon which stay of execution
can be obtained. ALCON INTERNATIONALLTD V KASIRYE BYARUHANGA
AND CO ADVOCATES (1996) HCB 61. Further R.3 OF COAR defines an appeal to
include an intended appeal.

2. High chances of the appeal succeeding

3. Failure to obtain a stay will render her rights in the pending appeal nugatory.

PROCEDURE FOR GETTING A CERTIFICATE OF GENERAL
IMPORTANCE

This is covered in both the Judicature (Court of Appeal) Rules Directions and the Judicature
(Supreme Court) Rules Directions, depending in what court an individual is applying to:

IN CASE IT IS THE COURT OF APPEAL;

Rule 39 (1)(a) of the Judicature (Court of Appeal) Rules Directions (herein after referred to as the
court of appeal rules) provides that an application is made to the High Court where the Applicant
prays for a Certificate general importance.

Rule 2 of the Court of Appeal Rules provides that applications to the High Court should be by
Notice of Motion supported by an affidavit.



Rule 4 places a mandate on the Applicant (usually the convict) to give Notice to the Police. This is
fortified by NAMUDU VS UGANDA SCCA 3 OF 1999, which lays down the considerations for
the certificate of general importance.

IN CASE IT IS THE SUPREME COURT;

Rule 38(1) (a) of the Judicature (Supreme Court) Rules Directions (herein after referred to as the
supreme court rules) provides that where an appeal lies if the court of appeal certifies that a question
or questions of public importance arise, applications to the court of appeal shall be made informally
at the time the decision of the Court of Appeal is given against which the intended appeal is to be
taken. Rule 38(1) (b) provides that where the court of appeal declines to grant a certificate referred
to in para-a, then an application may be lodged in the Court within fourteen days after the refusal
to grant the certificate by the Court of Appeal.

APPEALS FROM THE COURT OF APPEAL.

Article 132(2) of the Constitution provides that a right of appeal from the court of appeal shall
lie in the Supreme Court. This is further fortified by section 5(1) of the Judicature Act Cap 13.

Section 6 of the judicature Act provides for civil appeals to the Supreme Court it stats that

(9) An appeal shall lie as the right to the supreme court where the court of appeal confirms,
various or recover on judgment or order, including an introductory order given by the high
court in the exercise of its original jurisdiction and either confirmed, respond or reversed by
the court of appeal.

(10) Where an appeal amounts from a judgment as order of a chief magistrate or a
magistrate grade in the exercise of his or her original jurisdiction but not including an
interlocutory matter a party aggrieved may lodger a third appeal to the supreme court on the
certificate of the court of appeal that the appeal concerns a matter of law of great public or
general importance or if the supreme court considers, in its overall duty to see that justice is

done that the appeal should be heard.

The judicature act supplement content directions have good provisions similar to that of the court

of appeal.

Civil appeals are dealt with from Rule 71 to 98 securities for costs is provided for in Rule 101 which
sets out that: -

(1) Subject to rule 109 of the rules, there shall be lodged in court on the institution of a civil
appeal as security of the courts of the appeal the sum of 400,000shs.
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(2) Where an appeal has been withdrawn under rule 9 of these rules, after notice of appeal has
been given, the court may on the application of any person is a respondent the cross appeal
directs the cross appeal direct the cross appellant to engage the court as security for costs the
sum of 400,000 shillings, or any specified sum loss than 400,000 shillings, or may direct that
a cross appeal be heard without security for costs being engaged

(3) The court may at any time if the court thinks fit direct that further security to costs be given
and may direct that security be given for the payment of facts costs relationship the mater in
question in the appeal.

(4) Where security for courts has been indeed the register may payment and with the consent of
the parties as in infirmity with the decision of a court and having a regard the rights of the
parties under it.

SCOPE OF APPEALS TO SUPREME COURT:

If it is a conviction from the High Court, or court of appeal, the scope of the appeal in the Supreme
Court is limited to matters of law, or mixed law and fact, per section 5(1) (a) of the Judicature
Act.

If it is an acquittal from the High Court; and a subsequent conviction in the Court of Appeal, the
scope of appeal in the Supreme Court is limited to matters of law, fact or mixed law and fact, section
5(1) (b) of the Judicature Act.

If there is a conviction in the High Court; followed by an acquittal in the court of appeal, the DPP’s
appeal in the supreme court is limited on matters of law or mixed law and fact for a declaratory
judgment, section 5(1) (c) of the Judicature Act.

If there is an acquittal in the High Court, followed by a subsequent acquittal in the Court of Appeal,
the DPP’s appeal to the supreme court is limited to matters of law of General importance, section

5(1) (d) of the Judicature Act.

It must be noted that appeals in criminal matters arise from final orders for examples convictions,
acquittals, special findings, ruling on no case to answer. This principle is fortified in CHARLES
T'WAGIRA VS UGANDA.¢3

GROUNDS OF APPEAL

In ascertaining the grounds of appeal, one should consider the following:

18 §C Crim. Application 3 of 2003 before Tsekoko JSC.



e The conduct of the trial,

e The sufficiency of evidence to sustain the charges; with regard to ingredients of the offence

committed.
e Theerrors of fact and of law by the trial judge or magistrate
e The legality of the sentence
e Mis direction and non-directions the trial magistrate or trial judge relied on.
e Admission of evidence (with particular regard to inadmissibility and irrelevance)
e Reliance on fanciful theories by the trial judge or trial magistrate.

® Material irregularities

e Evaluation of evidence on record. This is fortified by the case of KIFAMUNTE VS
UGANDA SCCA 10 OF 1997, which noted the case of PANDYA VS R (1957) EA 336
with approval and court held the appellate court has a duty to evaluate the evidence while the
second appellate court has a duty to re- evaluate the evidence on record.

TIME FRAMES FOR LODGING APPEALS

The general rule is evident in section 28 of the Criminal Procedure Code Act; thus, an appeal is
commenced by a notice of appeal lodged with the Registrar of the Court in which the decision was

passed.

Section 31 of the Criminal Procedure Code Act provides that one can apply to the High Court
for extension of time, if he or she wishes to file the appeal out of time.

IF IT’S THE COURT OF APPEAL;

Rule 59 of the court of appeal rules provides that in capital cases, notice of appeal is presumed to
have been given at the time of passing the judgment. In addition, rule 59(3) provides that there is
no need for a application for leave of court to appeal or for a certificate of general importance. This
is premised on the constitutional provision that states that a sentence passed whereby a person is
sentenced to death shall not be executed until confirmed by the highest appellate court of the land.

Rule 60 of the Court of appeal rules provides that in non-capital cases, notice may be given
informally at the time of passing the decision against which one intends to appeal.

Rule 61 of the court of appeal rules provides that in case of acquittals, the DPP is enjoined to
give notice of appeal.
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IF IT’S THE SUPREME COURT;

Rule 56 of the Supreme Court rules provides that in capital cases, notice of appeal is presumed
to have been given at the time of passing the judgment. In addition,

Rule 57 of the Supreme Court rules provides that in non-capital cases, notice may be given
informally at the time of passing the decision against which one intends to appeal.

Rule 58 of the Supreme Court rules provides that in case of acquittals, the DPP is enjoined to
give notice of appeal.

PROCEDURE OF FOR APPLICATION FOR EXTENSION OF TIME:

Application is by notice of motion supported by an affidavit to the court where one seeks to appeal.
This is governed by rule 5 of the court of appeal rules in case one is appealing to the court of
appeal and rule 5 of the Supreme Court rules in case one is appealing to the Supreme Court.

CASES AND MATERIALS FOR
CIVIL PROCEDINGS

LEGISLATION



e The Constitution of the Republic of Uganda 1995

e TheJudicature Act Cap 13

e The Civil Procedure Act (Cap 71)

e The Magistrates Court’s Act. Cap 16 as amended

e The Government Proceedings Act (Cap 77)

e The Law Reform (Miscellaneous Provisions) Act (Cap 79)

e The Civil Procedure and Limitation (Miscellaneous Provision) Act (Cap 72)
e The Supreme Court Rules Directions 1996

e The Court of Appeal Rules Directions 1996

e The Judicature Mediation Rules 2013

e The Judicature (Habeas Corpus) Rules

e The Judicature (Judicial Review) Rules SI 11 /2009

e The Civil Procedure Rules SI 71-1

e The Government Proceedings (Civil Procedure) Rules

e Practice Direction No.1 of 2002 Judicial Powers of Registrars (High Court)

e Practice Direction No.2/2005 Practice Direction on Presentation of Both Oral & Written
Submissions & Arguments in the Supreme Court

e Practice Direction No. 1/2004, Judicature (Court of Appeal (Judicial Powers of Registrars

SUMMARY PROCEDURE AND ALL APPLICATIONS
UNDER ORDER 36 CPR

[Including propriety of summary procedure, mode of commencement, leave to appear and defend,
default judgments, setting aside default judgments, setting aside and stay of execution

SCOPE OF APPLICATION OF ORDER 36)

e Nakabago Co-Op Society —V- Livingstone Changa HCCS No.4/1991
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Read rule 17 (1) & (2) of the Government Proceedings (Civil Procedure Rules) on applicability

where Government (AG) is involved.

Thomas Irumba V AG [1991] HCB 90;
Agasa Maingi V. AG HCCS No.0095/2002

AG V Sengendo (1972) EA 356

THE RATIONALE FOR SUMMARY PROCEDURE
Kyoma Byemaro John versus Agro Finance Trust Ltd HCMA No. 376/2011
Sembule Investment Ltd versus Uganda Baati Limited HCMA No. 664/2009
Zola & Anor. Versus Rallis Brothers Ltd [1969] EA 691

Post Bank (U) Ltd vs. Ssozi SCCA No. 8/2015

NATURE OF CLAIMS FOR WHICH SUMMARY PROCEDURE IS SUITABLE

Read order 36 7. 2 (a) €9 (b)

Sterling travel and tour services Itd vs. Millennium Travel & tours services Ltd; HCMA No.
116/ 2013:

George William Semivule vs. Barclays Bank of Uganda Ltd - [ 2010] HCB Volume I 82
Begumisa George Vs. East African Development Bank HCMA No.0451/2010

Shelter Ltd Vs. Anastazia Nakazi HCMA No. 55/2002

U.T.C. -V- Pasture [1954] 21 EACA 163

Kasule-V- Kaweesa [1957] EA 611

Budai Coftee Hulling Factory Ltd vs. Babumba [1963] EA 613

LEGAL EFFECT AND PROCEDURE WHERE CLAIM IS BOTH LIQUIDATED &

LIQUIDATED

Sterling travel and tour services Itd vs. Millennium Travel & tours services Ltd; HCMA No.
116/ 2013:

Hanani Moezali vs. Moez Ramani HCCS No. 416/2001

Dembe Trading Enterprises Ltd V Uganda Confidential Ltd & Anor. HCCS No.0612 of
2006

Valery Alia Vs. Alionzi John HCCS No. 157/2010



e Shelter Ltd Vs. Anastazia Nakazi HCMA No. 55/2002

e UTC Vs. Count De La Pasture (3) [1954] 21 EACA 163

DEFAULT JUDGMENT UNDER 0.36
e Uganda Telecom Ltd versus Airtel Uganda Ltd HCMA No.30/2011
e Pinnacle Projects Limited V Business in Motion Consultants Ltd HCMA No.362/2010.
e Mugume vs. Akankwasa [2008] HCB 682
e Craig V Kansen [1943] 1 ALLER 108
e Edison Kanyabwera V Pastori Tumwebaze SCCA No.6 of 2005

e Post Bank (U) Ltd vs. Ssozi SCCA No. 8/2015
APPLICATIONS FOR LEAVE TO APPEAR AND DEFEND

PROCEDURE OF APPLICATION

e Sterling travel and tour services Itd vs. Millennium Travel & tours services Ltd; HCMA No.
116/ 2013:

e Uganda Red Cross vs. Kangaroo (U) Ltd HCMA 919/2014,

e Mugoya vs. Buyinza HCMA No. 1152/2014

e Francis W. Bwengye V Haki Bonera HCT-00-CV-CA No.033-2009

e Ready Agro Suppliers Ltd & Others VUDB HCMA No.0379 Of 2005

e Southern Investment Ltd vs. Mukabira Foundation Investments HCMA No. 105 / 2004

e Zzimwe Hardware and Construction Enter. Ltd V Barclays Bank (U) Ltd HCT-00-CC-
MA-051-2008

e Acaali Manzi Vs. Nile Bank Ltd [1994] KALR 123
e UCB -V- Mukoome Agencies [1982] HCB 22
e Century Enterprises Ltd V Greenland Bank in Liquidation HCMA No. 916 of 2004

e Rwabuganda Godfrey vs Bitamisi Numuddu CACA No. 23/2009

FORUM FOR FILING APPLICATION

Pinnacle Projects Limited V Business in Motion Consultants Ltd HCMA No.362/2010
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TIME FOR FILING THE APPLICATION
e Ready Agro Suppliers Ltd & Others VUDB HCMA No.0379 Of 2005
e DPinnacle Projects Limited V Business in Motion Consultants Ltd HCMA No.362/2010

e Venture Communications Ltd Vs. Vertex Prudential Commerce Inc HCMA
No.604/2004

e Zam Zam Noel & Others Vs. Post Bank Ltd HCMA No.530/2008

e Republic Motors Ltd-V- Atlantic Decorations [1982] HCB 104

APPLICATIONS FILED OUT OF TIME, CONSEQUENCES AND REMEDY
e DPinnacle Projects Limited V Business in Motion Consultants Ltd HCMA No.362/2010
e Zam Zam Noel & Others Vs. Post Bank Ltd HCMA No.530/2008

e Venture Communications Ltd Vs. Vertex Prudential Commerce Inc HCMA
No.604/2004

e Twentsche Overseas Trading Co. Ltd vs. Bombay Garage Ltd [1958] EA 741

e UNEB V Mparo General Contractors Ltd CAC Reference No.99 of 2003

e GW Wanendeya V Stanbic Bank (U) Ltd HCT-00-CC-CS-0486-2005

e Magem Enterprises V Uganda Breweries (1992) 5 KALR 109

e Dr. Ahmed Kisuule versus Greenland Bank in Liquidation HCMA No. 2/2012.

e Musa Sbeity & Anor. Versus Akello Joan HCMA No. 385/2013

GROUNDS IN SUPPORT OF APPLICATION
e Broadband company ltd vs. Joram Mugume HCMA No. 363/2013 -
e Begumisa George Vs. East African Development Bank HCMA No.0451/2010
e R.L Jain V Kasozi Michael& Anor HCMA No.585/2007
e The Jubilee Insurance Co. Ltd Vs. Fifi Transporters HCMA No.211/2008
e Photo Focus (U) Ltd V Group Four Security Ltd CA No.30/2000 CA

e Zzimwe Hardware and Construction Enter. Ltd V Barclays Bank (U) Ltd HCT-00-CC-
MA-051-2008

e Central Electrical International Ltd Vs. Eastern Builders and Engineers Ltd HCT-00-
CC-MA 0176-2008



e Management Committee of St Savio Junior School Vs. Mugerwa Commercial Agency
Ltd HCMA No.183/2004

TEST AND THRESHOLD

e Sterling travel and tour services Itd vs. Millennium Travel & tours services Ltd; HCMA
No. 116/ 2013:

e Bitagase & Anor Versus Mugambe Kenneth HCMA No. 470/2012
e Bibangamba vsMungereza HCMA No. 103 / 2012

e Uganda Micro Enterprises Association Ltd & Anor. V The Micro Finance Support Center
HCMA 125 of 2005 HCCS No. 1007 Of 2004

e Maluku Interglobal -V-Bank Of Uganda [983] HCB 63

OPPOSING APPLICATION FOR LEAVE
e Sebyala Kiwanuka & Anor versus Sendi Edward HCMA No. 500/2014

e Elias Waziri & 2 Others Vs. Opportunity Bank (U) Ltd HCMA No. 599/2013
(HC)

e Sterling travel and tour services Ltd vs. Millennium Travel & tours services Ltd;
HCMA No. 116/ 2013:

e Stop & See (U) Ltd Versus Tropical Africa Bank Ltd HCMA No.333/2010

CONDITIONAL OR UNCONDITIONAL LEAVE
e Tusker Mattresses U Ltd V Royal Care Pharmaceuticals Ltd HCMA No.38/2010

e Kundanlala Restaurant Versus Devshi [1952] 19 EACA 77

SETTING ASIDE DECREE, LEAVE TO APPEAR AND DEFEND, SETTING ASIDE
EXECUTION AND STAY OF EXECUTION 036R.11

APPLICABILITY;
e Uganda Telecom Ltd versus Airtel Uganda Ltd HCMA No.30/2011

e Konoweeka Architecture Painters and Builders Ltd vers. Daniel L. Mukasa [1976] HCB 222
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PROCEDURE
e Francis W. Bwengye V Haki Bonera HCT-00-CV-CA No.033-2009

e DPinnacle Projects Limited V Business in Motion Consultants Ltd HCMA
No.362/2010.

e Elias Waziri & 2 Others Vs. Opportunity Bank (U) Ltd HCMA No. 599/2013 (HC)
e Magem Enterprises V Uganda Breweries (1992) 5 KALR 109 (omnibus application

e Dr. Ahmed Kisuule versus Greenland Bank in Liquidation HCMA No. 2/2012.

GROUNDS
e Musa Sbeity & Anor. Versus Akello Joan HCMA No. 385/2013
e Uganda Telecom Ltd versus Airtel Uganda Ltd HCMA No.30/2011
e Ali Ndawula & Anor. V R.L Jain HCMA No.06240f 2008
e Big ways Construction Ltd V Trentyre (U) Ltd HCMA No. 0832/2005
e Meddie Ddembe Maji Marefu V Nalongo Namusisi HCMA No.35 Of 2002

e Zeinab Bandali V Gold Trust Bank HCMA No.800 of 1997.

TEST AND THRESHOLD
e Kensington Africa Limited versus Pankaj Kumar Hemraj Shah HCMA 687/2012

e Ahmos Investment Group of Companies & 4 Ors vs. Stanbic Bank (U) Ltdd HCMA
No. 684/2014

e Souza Figureldo - V- Moorings Hotel [1959] EA 425

e UCB -V- Mukoome Agencies [1982] HCB 22

e Maluku Interglobal vs. Bank of Uganda [1985] HCB 65
e Caltex V- Kyobe [1988-90] HCB 141

e Senyange —V- Naks Ltd [1980] HCB 30

STAY OF EXECUTION AND INTERIM ORDER OF STAY OF EXECUTION
e Souna Cosmetics Versus URA HCMA No. 424/2011

e Ali Ndawula & Anor. V R.L Jain HCMA No.0624 of 2008



e Dr. Mohammed Ahmed Kisuule versus Greenland Bank in Liquidation HCMA No.
02/2012

e Kisawuzi Henry versus Kayondo Moses HCMA No. 045/2011

AFFIDAVITS

The Applicable Law, the meaning and types of affidavits, distinction between affidavit and
pleadings, circumstances where affidavit evidence is applicable, procedure and manner of deponing
affidavits, common procedural and substantive defects in affidavits/curable defects, manner of filing
and time limits.

THE APPLICABLE LAW ON AFFIDAVIT EVIDENCE
e David Kato Luguza & Anor versus Evelyn Nakafero HCCA
e No.37/2011(2013)
e Rtd Lt. Saleh Kamba & Others versus AG Hon. Sekikubo & others.
e Constitutional Applications No.14/16 of 2013

e Life Insurance Corporation of India V Panesar (1967) EA 615

MEANING AND CONTENTS OF AN AFFIDAVIT
e Reliable Trustees Limited & 3 others V George F. Sembeguya HCCS No.601 of 1992
e Margaret & Joel Kato Versus Nulu Nalwoga Civil Appl. No0.041/2012 SC
e David Kato Luguza & Anor versus Evelyn Nakafeero HCCA
e No.37/2011
e Uganda Micro Finance Lnion Ltd. Vs Sebuufu Richard and Anor
e HCT-OO-CC-MA 0610-2007

e Kakooza Jonathan & Anor V Kasaala Growers Coop. Society SC Application No.1/2001
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CIRCUMSTANCES WHERE AFFIDAVIT EVIDENCE IS APPLICABLE, CROSS
EXAMINATION OF DEPONENTS, PROCEDURE AND THE PRACTICE

e Rtd Lt Saleh Kamba & Others versus Ag. Hon Sekikubo & Others.
e Constitutional Application No.14/16 of 2013

e Thornhill-V- Thornhill (965) EA 268

e Prernchand Rainchand - V- Quary Services Ltd (1960)EA 517

e Mulowooza & Bros Vs. N. Shah & Co. Ltd SCC Application No. 20/2010

TYPES OF AFFIDAVITS,
e Southern Investment Ltd vs Mukabira Foundation Investments
e HCMA No. 105/2004
e Kakooza Jonathan & Anor V Kasaala Growers Co-op Society SC
e Application No. 13/2011
e Jane Lugolobi & 9 others vs Gerald Segirinya HCMA No 371/2001
e Energo Project V Brigadier Kasirye Gwanga & Anor. HCMA No.
e 558/2009
e Samuel Mayanja V URA HCT -00-CC-MC-0017-2005
e Ready Agro Suppliers Ltd & Others VUDB HCMA No.0379 of
e 2005
e Jayanth Amratlal & Anor Vs Prime finance Co. Limited HCT-CC-
e MA-225-2008

e Kakande Kenneth Paul Versus Fred Ruhindi Constitutional Petition No.2006

PROCEDURE OF DEPONING AFFIDAVITS, INCLUDING AFFIDAVITS BY
ILLITERATES

e Mefika Matsebula Versus Mandra Ngwenya (4306/10) [2012]
e SZHC142(August 2012)

e Kakooza Jonathan & Anor V Kasala Growers Co-opsociety SC



e Application No.13/2011

e Hon Theodore & others Versus Rtd (LT) Saleh Kamba & others
e SCC Application No. of 2014

e Kakooza John Baptist V Electoral Commission Anor. SC EP A

e N’O.11/1997

e Mayende Peter Patrick V- Mayende Stephen Dede & Anor

e Election Petition No. 15/2011

e Ngoma Ngime V EC & Winnie Byanyima EPA No. 11 of 2002
e CA

e Mugema Peter Versus Mudiobole Abed Nasser EPA No.030/2011

AFFIDAVITS DEPONED IN REPRESENTATIVE CAPACITY

e Solome Nabyonga Versus Zion Estates Limited HCMA

e NO0.872//2015

e Solome Nabyonga Versus Zion Estates Limited HCMA

e NO0.872//2015

e Stephen Mukuye & Others Versus Madhivani Group Limited

e HCMA No. 0821/2013

e Ready Agro Suppliers Limited Versus Uganda Development

e Bank (Supra)

e Taremwa Kamishani Versus Attorney General Mise. Cause No.
0038/2012

e  Hajji Edirisa Kasule Versus Housing Finance Bank Limited

HCMA NO. 667/2013
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REQUIREMENT TO STATE DATE AND PLACE OF DEPONING AN AFFIDAVIT

AND EFFECT ON NON-COMPLIANCE;

Hon Theodore Sekikubo & others Versus Rtd (L T) Saleh Kamba &

others SCC Application No. 03 of 2013

Mwiru Paul Versus Hon Igeme Nathan Nabeta Election Petition No.

6/2011

Gordon Sentibaand?2 others versus IGG CA [2008] HCB 356

Kakooza John Baptist V Electoral Commission and Anor.SC EPA No.

11/1997

Justice Remy Kasule V Hon Winnie Byanyima & Jack Sabiiti HCCS

No0.230/2006

Saggu V Road Master Cycles U Ltd [2002]1 EA 261

Eng. Yorokarnu Katwiremu Vs. Elijah Mushemeza [1997] 11 KALR 66

Mbayo Jacob vs Electoral Commission and Anor. CA EPA No.07/2006
Namazzi Vs. Sibo (1986) HCB 58

Male Mabirizi vs The ATTORNEY General Misc. Application No. 7 of 2018

COMMISSIONING OF AFFIDAVITS, IMPLICATIONS AND EFFECT OF NON-

COMPLIANCE
Hon Theodore Sekikubo &others Versus Rtd (L T) Saleh Kamba &
others SCC Application No. 03 of 2013
Kakooza John Baptist V Electoral Commission and Anor. SC EP A
No.ll/1997
Standard Chattered Bank V Mwesigwa Phillip HCMA:-No.
477/2012
Otim Nape George William Vs Ebil Fred & Anor. EP No.

0017/2011



Attorney General Vs. APKM Lutaaya [Supreme Court Civil
ApplicationNo. 12 of 2007]

Darlindton Bakunda V. Stanely Kinyatta: CA No. 27/96
Grenland Bank Limited V HK Enterprises Ltd [1997-2001] UCLR
283

Anastazia NakaziV Shelter Ltd; HCMA No. 55/2002

FILING OF AFFIDAVITS AND CONSEQUENCES OF FAILURE TO FILE
AFFIDAVITS

Sebyala Kiwanuka & Anor. Versus Sendi Edward HCMA

No.500/2004

Ready Agro Suppliers Ltd & others VUDB HCMA No. 0379 of 2005
Erias Waziri V Opportunity Baink HCMA 599/2013

Stop & See (U) Ltd Versus Tropical Africa Bank Ltd HCMA No.333/2010
Kakande Keneth Paul V Ruhindi Fred and Anor. Election Petition No. 19/2006
Jayanth Amratlal & Anor V Prime Finance Co. Limited HCT-CC-MA-
225-2008

Amama Mbabazi V Garuga Musinguzi CA EPA No. 1/2001
Jane Lugolobi & 9 Others V Gerald Segirinya HCMA No. 371/2001
Energo Project V Brigadier Kasirye Gwanga & Anor. HC1\,1A No.
558/2009

Samwiri Massa V Rose Achen(1978)HCB 297

Re: Lokana Okoth [1975]HCB 204

Odongkara V Kampala [1968] EA 210
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FALSEHOODSINAFFIDAVITS

e Jetha Brothers Ltd V Mbarara Municipal Council &4 others
HMCA
e No.310f 2004
e Uganda Micro Finance Union Ltd. Vs Sebuufu Richard and Anor
e HJCT-OO-CC-MA 0610-2007
e Bitaitana-V-Kananura [1977] HCB 34
e Bigways Construction Ltd V Trentyre (U) Ltd. HCMA No. 0832/2005
e Joseph Mulenga Vs Photo Focus (U) Ltd.[1996] V KALR 19
e Meddie Ddembe Maji Marefu Vs Nalongo Namusisi HCMA No.35
e 0f2002
e Pinnacle Projects Limited Vs Business in Motion Consultants Ltd.
e HCMA No.362/2010
e Kakooza Jonathan & Anor V Kasaala Growers Coop. Society SC
e Application No.13/2011

ANNEXTURES TO AFFIDAVITS, REQUIREMENT OF SEALING AND
CONSEQUENCES OF NON-COMPLIANCE

e Kebirungi Justine V AIS Road Tainers Ltd. & Others HCMA No.285

e 0f2003

e Lugazi Progressive School & Anor versus Sserunjogi HCMA 50200

o 3 Kansam Vs Chief Registrar of Titles, Misc. Applic. No.524/1996;
e Sebutinde

e 4 Uganda Cooperative Creameries V Reamation, Court of Appeal 1998

e  Walker-V-Poole [1982] 21 Ch. D 835

AFFIDAVITS DEPONED BY ADVOCATES, IMPLICATIONS AND LEGAL
CONSEQUENCES

e Jayanth Amratlal & Anor Vs Prime Finance Co. Limited HCT-CC-
e MA-225-2008
e Chatrabhuj Laximidas Dalia V Kanoni Importers& Exporters Ltd.

e HCMA No.53 0f 2001



Massa V Achen [1978] HCB 297

Ismail Vs Kamukama (1992) III KALR 113

Yusuf Abdul Gani Vs Fazal Garage [1955] 28 KLR 17 (K)

INCONSISTENCIES, CONTRADICTIONS IN AFFIDAVITS AND LEGAL
CONSEQUENCES

e Mark Okello Vs David Wassajja CA Civil Ref. No. 54/2005
e Mugume V Akankwasa [2008] HCB 682

e Kaingana Vs Dabo Boubou [ 986]HCB 59

e Bitaitana V Kananura {1977} HCB 34

e Kakooza Jonathan & Anor Kasaala Growers Coop.5ociety SC Application No.13/2011

ARGUMENTATIVE, PROLIX AND AFFIDAVITS CONSTITUTED BY
IRRELEVANT SUBJECT MATTER HEARSAY IN AFFIDAVITS, DISCLOSURE OF
SOURCE OF INFORMATION, STATEMENT OF GROUNDS OF BELIEF

e Nakiridde V Hotel International [1987] HCB 85

e Alia Babwa V Abdul Halimu [1995] V KALR 20

e Assanand & Sons V E.A. Records [1959] EA 360

e Hill-V - Harp Davis [1984] 26 Ch.470

e Eseza Namirembe - V - Musa Kizito [1973] EA 413
e  Myres-V- Akira Ranch [1974] EA 169

e Nandala-V - Lydiing [1963] EA 706

e Re Kikoma Saw Millers Co. Ltd.[1976]HCB 50

e Standard Goods - V- Musa Harakhchand Nathu [1950]17 EACA99

Male Mabirizi vs The ATTORNEY General Misc. Application No. 7 of 2018
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APPLICABILITY OF ARTICLE 126(2) (E) TO DEFECTS IN AFFIDAVITS BANCO
ARABE ESPANOL VS BOU SCCA NO.8/1998

e Allsisters Co. Ltd. V Guangzhou Tiger Head Battery Group Co.Ltd.
e HCMA No.307/2011

e Col.Rtd.Dr.Kiiza Besigye Vs Museveni Yoweri Kaguta and ECSSC
e EP No.l/2001
e Kasaala Growers Coop.Society V Kalemera Jonathan SC Civil Applic.

e No.24/2011
e AG V APK~ Lutaaya SCC Applic No. 12/2007
e Nelson Sande Ndugo V EC HCT EP No.0004 of 2006

TYPES OF JUDGEMENTS

The Applicable Law, the meaning and types of judgments, distinction between the various types of
judgments, circumstances under which each judgment may be entered and the preconditions,
procedure and manner of entering such judgments. Read Order 21, Order 9, Rules 6-11, Order 25,
Order 13, r.0,0.50r.2 and 0.36 r.3.

MEANING, PRE-REQUISITES OF A VALID JUDGMENT
e Liberty Construction Co. Ltd versus R.C Munyani & Co. Advocates HCMC No. 8/2011
e Maniraguha Gashumba versus Sam Nkundiye CACA No. 23/2005 (2013)
e Caroline Mboijana & Others V James Mboijana SCCA NO. 3 OF 2004
e Orient Bank Ltd vs. Fredrick Zaabwe and Anor SSC Application No. 17/2007

e Amrit Goyal V Harichand Goyal and 3 Others CA Civil Application No.109/2004

JUDGMENT AND LEGAL EFFECT
e Edith Nantumbwe Versus Mariam Kuteesa Civil Ref. No. 28/2012
e Housing Finance Bank Ltd & Anor v Edward Musisi CA No.158 of 2010.
e Re Howard Amani Little CACA No. 32 of 2006

e Mwiru Paul Vs. Hon Igeme Nathan Nabeta Misc. Cause No.6/2012



Hamutenya V Hamutenya [2005] NAHC1

F.x Mubuuke VUEB HCMA No0.98/2005

Amrit Goyal V Harichand Goyal and 3 Others CA Civil Application No.109/2004
Kahumbu V National Bank of Kenya (2003) 2 EA 475

Orient Bank Ltd V Fredrick William Zaabwe & Anor SCC App No. 2009

Hadkinson Vs. Hadkinson [1952] 2 ALLER 267

Makula International Ltd V His Eminence Cardinal Nsubuga & Anor. (1982) HCB 11

Adam V Libyan Arab Bank SSCA28/1992.

ORDINARY JUDGMENT [THE LAW, PROCEDURE AND PRACTICE
Caroline Mboijana & Others V James Mboijana SCCA NO. 3 OF 2004

Orient Bank Ltd vs Fredrick Zaabwe and Anor SSC Application No. 17/2007

DEFAULT JUDGMENT [THE LAW, PROCEDURE AND PRACTICE,
Concern Worldwide versus Mukasa Kugonza HC Civil Revision No. 1/2013
Lloyds Forex Bureau versus Securex Agencies (U) Limited HCCS No. 358/2012
Twine Amos versus Tamusuza James HC Civ Revision No. 0011/2009

Valery Alia versus Alionzi John

Dembe Trading Enterprises Ltd V Uganda Confidential Ltd & Anor. HCCS No.0612 of
2006

Mwatsahu Vs. Maro (1967) EA 42
Mark Graves vs Balton (U) Ltd HCT-00-CC-MA 0158-2008
Magon vs Automan Bank (1968) EA 136

Craig Vs. Kansen [1943] 1ALLER 108 Cited in Electoral Commission V Mbabaali Juse
HCT-06-CV-MA No.53/2006

Edson Kanyabwera V Pastori Tumwebaze SCCA No.6/2004

DEFAULT JUDGMENT AGAINST GOVERNMENT (AG)

e Agasa Maingi V AG HCCS No.0095/2002

e Thomas Irumba V AG [1991] HCB 90;
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e AG YV Sengendo (1972) EA 356

e Edson Kanyabwera V Pastori Tumwebaze SCCA No.6/2004

INTERLOCUTORY JUDGMENT
e NBS Television Limited Versus UBC HCCS No.007/2013
e Twine Amos versus Tamusuza James HC Civ Revision No. 0011/2009

e Credit Guarantee Insurance Co. of Africa 7 Anor. V Lagoro Holdings Ltd [1997-2001]
UCLR 229

e Faridah Kabiite V Yusuf Sembuya HCCS No. 683 of 1999
e  Hajji Asumani Mutekanga V Equator Farmers (U) Ltd [1996] KALR70 SC

e Dembe Trading Enterprises Ltd V Uganda Confidential Ltd & Anor. HCCS No.0612 of
2006

e Magon vs Automan Bank (1968) EA 136

e Korutaro vs. Makairu [1975] HCB 215

POSSIBILITY OF OBTAINING BOTH A DEFAULT AND INTERLOCUTORY
JUDGMENT IN ONE SUIT

e Lloyds Forex Bureau versus Securex Agencies (U) Limited HCCS No. 358/2012
e  NSSF versus Hisubi High School HCCS No. 440/2011

e Valery Alia versus Alionzi John

e Dembe Trading Enterprises Ltd V Uganda Confidential Ltd & Anor. HCCS No.0612 of
2006

EX PARTE JUDGMENT [THE LAW, PROCEDURE AND PRACTICE]
e Twine Amos versus Tamusuza James HC Civ Revision No. 0011/2009

e Abenego Ongom V Amos Kaheru [1995] 3 KALR 7

e DAPCB YV Issa Bukenya T/A New Mars War House [1994-95] HCB 60

e Korutaro vs. Makairu [1975] HCB 215

e . Magon vs Automan Bank (1968) EA 136

e Fred Hereri Vs. AG HCCS No. 42/1995

e AGVs. Sengendo[1972] EA 356



e Ssebunya V AG (1980) HCB 69

JUDGMENT ON ADMISSION [ THE LAW, PROCEDURE AND PRACTICE
e Brian Kaggwa versus Peter Muramira CACA No. 26/2009 (2014)
e Dr. Specioza Wandira Kazibwe V Engineer Charles Kazibwe Divorce Petition No
e Ziraguma Emmanuel & Anor V The Most Rev L.M Nkoyoyo HCCMA NO.0282/2003

o Central Electrical International Ltd Vs. Eastern Builders and Engineers Ltd HCT-00-CC-
MA 0176-2008

e Juliet Kalema Versus William Kalema CACA No. 95/2003
e Agasa Maingi V AG HCCS No0.0095/2002

e MUK vs Rajab Kagoro(2008) HCB 103

e Eriaza Magala vs Rev. Kefa Sempangi (1994) 1 KALR 93
e Sietco vs Impregico Salim HCCS No. 980/1999

e  Wright Kirke Vs. North (1985) Ch 747

CONSENT JUDGMENTS, COMPROMISES [THE LAW, PROCEDURE AND
PRACTICE

George William Kateregga versus Commissioner Land Registration & Others HCMA No.
347/2013

e Uganda Broadcasting Corporation versus Sinba (K) Ltd & Others CA Civ Application No.
12/2014 (Ruling of Hon. Justice Kakuru; but matter is on appeal to SC)

® British American Tobacco versus Sedrach Mwijakubi SCCA No. 01/2012

e Geoffrey Gateete & Anor. V William Kyobe SCCA No.7/2005

o Wasike V Wamboko [1978-1985] EALR 626

® MeeraInvestments Ltd V Jeshang Popat Shah CACA No. 56 of 2003

e Betuco (U) Ltd & Anor vs Barclays Bank (U) Ltd and Anor HCT -00-cc-MA -0507 - 2009
e Bank of Baroda (U) Itd vs Ataco Freight Services Itd CACA No. 45/2007

e Greenland Bank Ltd vs HK Enterprise Ltd & Ors [1997-2001 ] UCLR 282

e Oilseeds (U) Ltd vs Uganda Development Bank SCCA No. 09/2009

e Nalumansi Christine V Hon Justice Steven Kavuma HCMA No.155/2008

239



e Peter Muliira V Mitchell Courts CACA No.15 of 2002
e Hirani V Kassam (1952) EACA 131
e Charles James .M Kamoga & Anor. VAG & ULC CACA NO.74/2002

e Gordon Sentiba & OTHRS V IGG CACA NO. 14/2007

SETTING ASIDE OF JUDGMENTS AND DECREES

The Applicable Law, the meaning of setting aside, the circumstances and grounds for setting aside,
the locus to apply, discretionary power of court and limitations thereto, distinction between setting
aside under rule 12 and 27 of order 9 and the applicable remedies where application is allowed or
rejected.

e EFFECT OF JUDGMENT

e George William Kateregga versus Commissioner Land Registration & Others HCMA No.
347/2013

e Edith Nantumbwe Versus Mariam Kuteesa Civil Ref. No. 28/2012

e Housing Finance Bank Ltd & Anor v Edward Musisi CA No.158 of 2010.
e National Enterprise corp. Vs Mukasa Foods Ltd CACA No. 42/97

e Re Howard Amani Little CACA No. 32 of 2006

e Kahumbu V National Bank of Kenya (2003) 2 EA 475

e The Protector & Gamble Company vs. Kyobe James Mutisho & 20rs HCMA No.
135/2012

SETTING ASIDE OF JUDGMENT AND DECREE UNDER ORDER 36 R. 11
e Ali Ndawula & Anor. V R.L Jain HCMA No.06240f 2008
e Big ways Construction Ltd V Trentyre (U) Ltd HCMA No. 0832/2005

e Meddie Ddembe Maji Marefu V Nalongo Namusisi HCMA No.35 Of 2002



SETTING ASIDE OF JUDGMENTS AND DECREES UNDER O.9 R.12
Tweheyo Edison versus Barurengyera Kamusiime Hilary HCCA No. 011/2010 (2013)
The Co-operative Bank Ltd Versus Amos Mugisa HCMA No. 549/2009
Emiru Angose V Jas Projects Limited HCMA No. 429/2005
Ladak Abdalla M. Hussein Vs. Griffiths Igingoma Kakiiza& Others SCCA No.8 of 1995
DAPCB V Uganda Blanket Manufacturers [1973] LTD (1982) HCB 119
Label (EA) LTD V EF Lutwama CACA NO.4/85
Kimani -V- McConnell [1966] EA 547
Nicholas Roussous V Gulam H.H Virani & 2 Others SCCA NO.3 of 1993.

Patel V Cargo Handling Services {1974] EA 75

SETTING ASIDE OF EX PARTE DECREES UNDER ORDER 9 RULE 27
Al Hajji Abdi & Others versus Tropical Africa Bank HCMA No. 260/2006(2013)

Kensington Enterprises Limited & Othrs. Versus Metropolitan Properties Ltd HCMA No.
314/2012

Zena Abdalla Okello & Others Versus Mayan Aziz HCMA No. 118/2009
Nicholas Roussous V Gulam H.H Virani & 2 Others SCCA NO.3 of 1993
Wanendeya William Giboni V Gaboi Kibale Wambi CACA No.08/2002
Hikima Kyamanywa V Sajjabi Christopher CACA No. 1/ 2006
Zirabamuzale v Correct [1962] EA 694,

[Patel V Star Mineral Water & Ice Factory (1961) EA 454,
Mitha V Ladak (1960) EA 1054.
Patrick Kawooya Vs C. Naava:[1975] HCB 314
Label (East Africa ) Ltd V E.F Lutwama CACA No. 4/1985
Fabiano Mugerwa & Another Vs Kakungulu [1976] HCB 289;
Zirondomu Vs Kyamulabi: 1975 HCB 337

Craig Vs Kansen: [1943] 1 ALLER
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e Forthill Bakery Supply Co. Vs Muigai Wangoi [1958] EA
e Francis Makumbi V NIC 1979] HCB 230
e Henry Kawalya V J. Kinyankwanzi [1975 HCB 372

e Mbogo & Anor. V Shah [1968] EA 93

SETTING ASIDE CONSENT JUDGMENTS
e DPeter Mulira V Mitchell Cotts CACA No. 15 of 2002

e All Sisters Co Ltd V Guangzhou Tiger Head Battery Group Co. Ltd HCMA No.
307/2011

e George William Kateregga versus Commissioner Land Registration & Others HCMA
No. 347/2013

e Charles ].M Kamoga & ANOR. V AG & ULC CACA NO.74/2002
e Gordon Sentiba & OTHRS VIGG CACA NO. 14/2007

e Hirani V Kassam [1952] EACA 133

e Morris Ogwal & OTHRS V AG HCMA No.456/07

e  Geoffrey Gateete & Anor. V William Kyobe SCCA No.7/2005

e Meera Investments Ltd V Jeshang Popat Shah CACA No. 56 of 2003

e Betuco (U) Ltd & Anor vs Barclays Bank (U) Ltd and Anor HCT -00-cc-MA -0507 -
2009

e Nicholas Roussous V Gulam H.H Virani & 2 Others SCCA NO.3 of 1993

THE TRIAL, AND PRE TRIAL-PROCEDURES

Applicable Law, brief summary of processes after closure of pleadings, mediation, scheduling,
hearing including interlocutory applications and objections, prosecution of suits and dismissals, re-
instatements, grounds and procedure as highlighted herein after. The Elements of trial advocacy shall
be covered in the course.

CASES AND SERVICE OF HEARING NOTICES

e Dick Kabali V Rebecca Mawanda AND ANOR (UNREPORTED), Kibuuka Musoke ]



e Frank Katusime V Business Systems Limited

e Tommy Otto vs. Uganda Wildlife Authority HCCS No. 208/2002

e Edison Kanyabwera V Pastori Tumwebaze (supra)

e Kasirye Byaruhanga and Co. Advocates vs Mugerwa Pius Mugalaasi CACA No 87/2008.
e National Enterprise cor. Vs Mukasa Foods Ltd CACA No. 42/97

e Brian Kaggwa versus Peter Muramira CACA No. 26/2009 (2014)

SCHEDULING CONFERENCE, SCHEDULING MEMORANDUM AND FRAMING
OF ISSUES

e Anita Among Versus AG of Uganda and Others Ref. No. 6/2012 (EAC]J)

e Abdul Katuntu Versus AG of Uganda and Others Ref. No. 5/2012 (EAC]J)

e  Hajji Kassim Ddungu Versus Nakato Nuliat HC CA No. 72/2002(2011)

e Tororo Cement Co. Frokina International Ltd SCCA NO.2 OF 2001

e DPeter Mulira V Mitechell Cotts CACA NO.15 OF 2002

e Stanbic Bank Versus Uga Cross Ltd SCCA No.4 /2004

¢ Bwanika and Others versus Administrator General SCCA No.7/2003

e Kakooza John Baptist V Electoral Commission and Anor. SC EPA No. 11/1997

e Kasirye Byaruhanga and Co. Advocates vs Mugerwa Pius Mugalaasi CACA No 87/2008.

e Darlington Sakwa & Anor. V Electoral Commission& 44 OTHERS Constitutional
Petition NO. 08 OF 2006,

e Oiriental Insurance Brokers LTD V Trans Ocean LTD CA NO. 55/95,

PRELIMINARY OBJECTIONS
e Katabazi & 21 Others Versus AG of Uganda and Anor Ref. No. 01/2007 EAC]
e Tororo Cement Co. Frokina International Ltd SCCA NO.2 OF 2001

e Translink (U) td vs Sofitra cargo Services Ltd and ors HCT -00—CC-CS-0561 - 2006
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Eng. Yashwant Sidpra & Anor. Vs. Sam Ngude Odaka & Others HCT-00-CC—CS 365-
2007

Mukasa Biscuit Manufacturing Co. Ltd vs. West End Distributors Ltd [1969] EA 696 at
701

NAS Airport Services Ltd v A.G of Kenya 1959] EA 53
Ismail Serugo V KCC & AG SCCA No.2/98 Oder JSC,
A-G V Major General David Tinyefuza SSCA No.1/97,
IGA V Makerere University [1972] EA 65

Western Steamship CO. LTD V Ambaral Sutherland Co. [1814] 2 K.B 55,

ADJOURNMENTS

e PROCEDURE, GROUNDS
Obiga Kania versus Electoral Commission & Anor. EPA No. 04/2011
Nulu Kaaya Versus Crescent Transportation Limited SCCA No.06/2012
Yahaya Karisa V. AG [1997] HCB 29 SC
Fred Hereri Vs. AG HCCS No. 42/1995
Road Master Cycles V Tarlock Singh [1997 2001] UCLR 378
Tiromwe-V Kanoko& ORS [1972] HCB 57
Birumi Wilson Vs. Akamba (U) Ltd [1995] 1 KALR 50
Maxwell ~V- Keun [1928]1 KB 645
Dick —V- Piller [1943] 1 AER 627
Mbogo& ANOR -V- Shah [1968] EA 93 .
Mohindra -V- Mohindra [1953] 20 EACA 56

Daniel Kayizzi versus Yosia Bissa

PROSECUTION OF SUITS

Ssalongo versus Nantegorola [1976] HCB 290



Patel versus Gottfriend [1953] 20 EACA 81

Shabani versus Karada & Co. Ltd[1973] EA 497

Mayers versus Akira Ranch Ltd [1971] EA 56
Nyiramakwe versus Bitariho [1973] HCB 58

Mukisa Biscuits versus Western Distributors [1960] EA 696
Victory versus — Duggal [ 1962] EA 697

Nantaba versus Musoke [1988-90] HCB 98

DismMISSAL ANDRE-INSTATEMENT OF SUITS

Kibugumu Peter Patrick versus Aisha Mulungi &Hassan Bassajabalaba & Anor. HCMA
455/2014

Ayub Suleiman Versus Salim Kabambalo CACA No. 32/1995

Mohammed Ssalongo Kasule Vs. Edith Nantumbwe & Othrs HCMA No.34/2009
A.P Bhimji Ltd v. Michael Opkwo, H.C. Misc. Appl. No. 423 of 2011,

Horizon Coaches Ltd Vs. James Mujuni & Anor HCMA No. 55/2011

Stewards of Gospel Talent Limited versus Nelson Onyango & Othrs HCMA 014/2008
Vita Form (U) Ltd Vs. Euroflex Limited HCCS No.438/2011

Uganda Micro Finance Union Ltd Vs. Sebuufu Richard and Anor HCT-00-CC-MA 0610-
2007

Mohammed Ssalongo Kasule Vs. Edith Nantumbwe & Othrs HCMA No.34/2009
Twiga Chemical Industries Ltd V Viola Bamusedde CACA No. 0 2002;

Golooba Godfrey V Harriet Kizito [2007] HCB Vol 1 31

Road Master Cycles V Tarlock Singh [1997 2001] UCLR 378

Nakiridde —V- Hotel International [1987] HCB 85

United Equipment —V- Uganda Bookshop [1987] HCB 90

Ahmed Zirondomu V Mary Kyamulabi [1975] HCB 937

Bandali Jaffer versus Sseggane[1972] ULR 108
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e Girado versus Alam [1971] EA 448
e NIC -V- Mugenyi [1987] HCB 28

e Sebugulu versus Katunda [1979] HCB 46

PRE — TRIAL AND JUDGEMENT REMEDIES

The Applicable Law, the meaning pre-trial and Judgment remedies, including temporary
injunctions and interim orders, security for costs, attached before judgment, the grounds and
applicable procedure, manner of objection or opposition.

INTERLOCUTORY INJUNCTIONS, INTERIM ORDERS AND PRESERVATION
OF PROPERTY

o The Judicature Act (cap 13) S. 14, 33, and 38

The Civil Procedure Act (Cap .71)5.98

Civil Procedure Rules (S.1 71-1) Order 41

The Government Proceedings Act (Cap 77)

Justice Egonda Ntende: The Demise of the Exparte Temporary Injunction

|NTERLOCUTORY/ TEMPORARY INJUNCTIONS

APPLICABLE LAW
e Samuel Mayanja VURA HCT -00-CC-MC-0017-2005

e BAT (U)LTD vs Bamuda Tobacco Co. Ltd HCT - -00-CC-MA- 0599-2005

NATURE AND ESSENCE OF A TEMPORARY INJUNCTION
e Hussein Badda V Iganga District Land Board HCT-00-CV-MA 0479-2011
e Noah Bukenya Global Credit Management Co. Ltd HCMA No.9/2011

e Babumba -V-Bunju [1992] IIl KALR 120



e BAT (U)LTD vs. Bamuda Tobacco Co. Ltd HCT - -00-CC-MA- 0599-2005
e Rutiba Shaban vs Lucy Miwanda HCLDCA No. 18/2006

e InRe Kakoma Saw Mills [ 1974] EA 487

PENDENCY OF A SUIT
e Hussein Badda Vs. Iganga District Land Board & 4others HCT-00-CV-MA 0479/2011
e Samuel Mayanja VURA HCT -00-CC-MC-0017-2005

e Re Theresa Kiddu [1980] HCB 115:

DISCRETION OF COURT
e Alley Route Ltd vs. Uganda Development Bank Ltd HCT -00-cc-MA- 6344/2006

e Francis Kayanja vs DT B (U) LTD HCT -00-CC-MA -0300/08

MAINTENANCE OF THE STATUS QUO
e Andrew Babigumira Vs. John Magezi HCMA No. 538/2013

e Commodity Trading Industries Ltd & Anor Versus Uganda Maize Industries Ltd [2001-
2005] HCB 118

e Francis Kayanja vs Diamond Trust bank of Uganda Ltd HCT-00-CC-MA 0300- 2008
e Peace Isingoma vs MGS International (U) Ltd HCT -00-CC-MA-0761 - 2006.

e Godfrey Sekitoleko & 4 OTHERS V Seezi Peter Mutabaazi [2001-2005] HCB 80

e Jonny Waswa vs Joseph Kakooza 1998 HCB 85

e Noor Mohamed vs Jammohusein (1953) 29 EACA P

PRESERVATION OF PROPERTY
e Uganda Telecom Ltd Vs. Justus Ampaire HCT-00-CS-0599-2003

e Bob Kanyabujunja Vs. Kakooza [1988-90] HCB 166

PRE-CONDITIONS/ CONSIDERATIONS FOR GRANT OF A TEMPORARY
INJUNCTION

e M/s Epsilon (U) Ltd Vs. Joseph Kibuyaga HCMA No. 0139/2011
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Professor Semakula Kiwanuka V Electoral Commission & AG Constitutional Application
No0.08/2011

Uganda Law Society and Anor vs. Ag constitutional Application No. 7/2003
Rubaramira Ruranga vs EC Constitutional App. No 10/06 .

Kiyimba Kaggwa V Haji Abdul Katende [1985] HCB 43

Uganda Muslim Supreme Council VS. Shiekh Kassim Mulumba [1980] HCB 110

Giella —V- Cassman Brown [1973] E.A 358

EXISTENCE OF A PRIMA FACIE CASE
e Uganda Law Society and Anor vs. Ag constitutional Application No. 7/2003
e Imelda G. Basudde Nalongo vs Tereza Mwewulizi and Anor - HCMA No. 0402 /2003
e Agnes Bainomugisha vs DFCU Ltd HCT -00-CC-MA- 0435 /2007

e Lydia Obonyo Jabwor vs Maurice Bagambe HCMA No. 353 / 2004.

IRREPARABLE INJURY/ DAMAGE
Florah Rwamarungu V DFCU Leasing Co. Ltd HCT-CC-MA-0436-2007
Alley Route Ltd vs. Uganda Development Bank Ltd HCT -00-cc-MA- 6344/2006
Digitek Advertising Ltd Vs Corporate Dimensions Ltd HCT -00-CC-MA-0424 / 2005
Francis Kayanja vs DT B (U) LTD HCT -00-CC-MA -0300/08
NITCO VS. Hope Nyakairu [ 1992-93] HCB 135

Doreen Kalema -V- NHCC [1987] HCB 73

BALANCE OF CONVENIENCE
American Cynamid Co. Ltd V VS Ehicon LTD [ 1975] AC 396
Alley Route Ltd vs. Uganda Development Bank Ltd HCT -00-cc-MA- 6344/2006

Rubaramira Ruranga vs EC Constitutional App. No 10/06.

TEMPORARY INJUNCTION AGAINST GOVERNMENT
AG VS. Silver Springs Hotel SCCA NO. 1 OF 1989 ( UNREPORTED

Christopher Sebuliba -V- AG S.C.C.ANO. 13 OF 1992 KALR 64



e AGVs.OSOTRACO Limited CA CA No.32/2002

PROCEDURE

e BAT (U)LTD vs. Bamuda Tobacco Co. Ltd HCT - -00-CC-MA- 0599-2005
e Noah Bukenya V Global Credit Management Co. Ltd HCMA No.09/2009

NOTICE OF APPLICATION

e Doreen Kalema -V-NHCC [1987] HCB 73

OPPOSING APPLICATION
e Jane Lugolobi V Gerald Segirinya HCMA No. 371/2002

e Energo Projekt V Brigadier Kasirye Gwanga & Anor. HCMA No.558/2009

DISCHARGE OF A TEMPORARY INJUNCTION

e Afro Uganda Bros. Ltd —V- Mpologoma Bros General Agency (1987) HCB 93

INTERIM ORDERS

e Souna Cosmetics Versus URA HCMA No. 424/2011
e Hussein Badda Vs. Iganga District Land Board & 4others HCT-00-CV-MA 0479/2011

e Board of Governors of Kawempe Muslim Sec. School V Hussein Kasekende &Othrs
HCMA 637/2006

SECURITY FOR COSTS AND FURTHER SECURITY FOR
COSTS

e Order 26 CPR, S. 284 Companies Act, 2012

PRINCIPLES GOVERNING SECURITY FOR COSTS.
e Deepak KSHAH & OTHS V Manurama Ltd & OTHS HCMA No.361 of 2001

e Development Finace Corp of Uganda Ltd & Othrs V N.G General Limited HCMA No.
1527/1999

e John Murray Publishers Ltd Vs. G.W Senkindu & Anor [1997-2001]UCLR 295
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UNIDROM Ltd VS. Kaweesi & CO.LTD 1992 KALR 123

Rohini Danji Sidpra VS. Freny Damji Sidpra AND others SCCA 80 OF 1995 [1995] KALR
22

G.M Combined V A.K Detergents SC [1996] 1IKALR 51
Namboro VS. KAALA 1975 HCB 315

Mawogola Farmers & Growers LTD -V- Kayanja [1971] EA 48 (NO.1) (C.A) - 108,
(NO.2)(C.A)272

John Mukasa & Litho Pack Ltd V M/S Srijaya Ltd HCMA No. 215 of 2004
Katabarwa V Ntege Ssebagala & Anor. HC EP No. 11 of 1998(1998) KALR 110

UDB- v- Muganga Construction [1981] HCB 36

SECURITY FOR COSTS AND FURTHER SECURITY FOR COSTS IN THE
SUPREME COURT

e Margaret & Joel Kato versus Nulu Nalwoga Civil Applic. No. 11/2011

e Kakooza Jonathan & Anor V Kasaala Growers Co-op Society SC Application No.
13/2011

e Goodman Agencies Ltd Vs. Hasa Agencies (K) Ltd Civl Ref No0.01/2011SC
e Bank of Uganda V Joseph Nsereko & 2 Othrs Civil Appl No.7/2002 SC

e Bank of Uganda Vs. Banco Arabe Espanol SCC Appl No. 20/1999

e Uganda Commercial Bank V Multi Constructors Ltd SCC Appl No. 29/94
e Transroad Ltd Vs. Bank of Uganda SCC Appl No 43/1995

e Lalji V Nathoo Yassamjee (1969) EA 315

e NoorMohamed V Patel (1960) EA 447

e Atul Kumar Patel V American Express Banking Corp SCC Appl No. 9/1989

e GM Combined (U) LTD VS. A.K Detergents (U) LTD SCCA NO 34 OF 1994 [1996]
1 KALR 51

e Sir Lindsay Parkinson & CO. LTD VS. Triplan [1973] QB 609
e Keary Development Ltd V Tarmac Construction Ltd [1995] 3 ALL ER 534
e Noble Builders (U) LTD & Anor V Jabal Singh (2005) ULSR 123 SC

e The Official Receiver and Liquidator of Sejpal Ltd VNarandas Nanji [1960] EA 108



SECURITY FOR COSTS AND FURTHER SECURITY FOR COSTS IN THE COURT
OF APPEAL

Dr. Frank Nabwiso V Electoral Commission EP Application No. 250 of 2011

e Southern Investments V Mukabura Investments Limited CAMA No.77/2007

e Ramzanali Mohamedali Meghani V Kibona Enterprises Ltd CACA NO. 27 OF 2003
e Amrit Goyal V Harichand Goyal & Othrs CAC APPI No. 109 of 2004

e International Credit Bank (IN LIQUIDATION) V Tropical Commodities Supplies LTD
& OTHRS CACA No.24 of 2004

FAILURE TO DEPOSIT SECURITY FOR COSTS
e Amrit Goyal V Harichand Goyal& Othrs CACAPP No. 109 of 2004

e Bank of Uganda —V- Banco Arabe Espanol S.C.C. Appl NO. 20 OF 1998 ARISING OUT
OF S.C.C.ANO. 8 OF1998

SECURITY FOR COSTS IN ELECTION MATTERS

e Hajji Abdul NadduliVs. Ronald Ndawula EPA No. CA
e See Rule 5 Parliamentary Elections (Election Petition Rules)
e Sece S.58 Parliamentary Elections Act 2005

Other relevant authorities on security for costs

ARREST AND ATTACHMENT BEFORE JUDGMENT 0.36
e Stanbic Bank (U) Ltd Vs. New Makerere Kobil Station Ltd HCT-00-CC-MA 565-2010
e Rev Ezra Bikangiso V New Makerere Kobil Station HCT-00-CC-MA-10-2010
e UEB (in Liquidation) Vs. Royal Van Zanten HCT-00-CC-MA-0251
e Uganda Telecom V Ltd V Justus Ampaire HCT-00-CV-MA-0599-2003
e Bob Kanyabujunja V Kakooza [1988-90] HCB 166
e Pyarali Dakardini vs. Anglo American Amusement Park (1930) 4ULR 28
e Mugimu vs. Basabosa [1991] ULSLR 191

e DPotgieter vs. St Stumbert [1967] EA 609
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e Henry Kawalya vs. J. Kirnyakwazi [1975] HCB 372

e Musaka Farmers and Producers Ltd vs. Aloytus Tamale [ 1992-93 ] HCB 203

JUDGEMENT ORDERS, DECREES AND COSTS S.27 CPA

e Mwiru Paul V Hon Igeme Nathan Nabeta CA EPA No.006/2011

e Mwiru Paul V Hon Igeme Nathan Nabeta Election Petition No.6/2011

e Departed Asians Property Custodian Board V Jaftfer Brothers Ltd SCCA No. 9/1998;

e Software Distributors (Africa) Limited & Anor. Vs. Kambaho Perez CACA No. 76/2006
e Col. (Rtd) Dr. Besigye Kiiza V- Museveni Yoweri Kaguta & Anor. SC EP No. 0/2001

e Kadama Mwogezaddembe V Ggawala Wambuzi Election Petition No. 2/2001.

e Behange Jenniffer V School Outfitters LTD [1997-2001] UCLR

e Makula International Ltd V Cardinal Nsubuga& ANOR [1982] HCB 11

CONSEQUENCES OF JUDGEMENTS AND RES JUDICATA
S.6 & 7 CPACAP 71

Maniraguha Gashumba versus Sam Nkundiye CACA No. 23/2005

Hon. Anifa Bangirana Kawooya vs AG and NCHE, Constitutional Petition No. 42 / 2011.

Horizon Coaches Ltd Vs. James Mujuni & Anor HCMA No. 55/2011

Charles Mayambala V Stanbic Bank Civil Ref No. 69/2008 CA

F.W Sembatya V Nandawula and 2 Others CACA NO. 98 OF 2003

G.W Wanendeya vs Stanbic Bank (U) Ltd HCT-00-CC-CS-0486-2005

Narrotham Bhatia & ANOR, V Boutique Zhazim Ltd HCMA NO. 411 OF 1992

Kamunye V Pioneer AssuranceCo Ltd [ 1971] EA 263

Saleh Bin Kombo V Administrator General [1957] EA 191

Semakula V- Magala [1979] HCB 90

New Victoria Mines Co. Ltd vs. Presiding Officer Labour Court AIR 1970 A11 20, 214:



e Lubisha V Wanyonyi [1978] HCB 101

e ReRwenzigye [1976] HCB 173

EXECUTION AND STAY OF EXECUTION

CASES
e Kavuma t/a Kavuma Associates versus AG HCMA No. 417/2012
e Lab (U) Limited & 2 Others Versus Greenland Bank in Liquidation HCMA No. 490/2010
e Maria K. Mutesi versus Official Receiver HCMA No.706/2011
e Jimmy Tumwine V Frank Nkurunziza and Anor HCT-00-CC-CS 479-2002

e Registered Trustees of Kampala Arch Diocese & Anor. Vs. Harriet Namakula [1997-2001] uclr
385

e NARSHIDAS M. METHA V BARON VERHEYAN (1956) 2 TLR 600

e KATO VKANTINTI [1985] HCB 97

e MEHTA V KARSANDAS PITAMBA & BROS [1958] EA 694

e OCHOLAV WASSWA & ANOR. [1988-90] HCB 102

e PATELV PATEL [1958] EA 743

e KIUVSTEELROLLING MILLS LTD & OTHRS HCMA 0509-2006

e TRANSROAD LTD V BANK OF UGANDA [1996] VIKALR 42

e ULCVPARK ROYAL HCMA NO. 545 /2004

e MUNYAGENDA V SINGO WOLFRAM MINES LTD (1955) 7 ULR 144
e STANDARD BANK OF SA V SENKUBUGE [1960] EA 13

e MANDAVIA V RATTAN SINGH [1968] EA 146

e SOHAN LALV BRITISH EAST AFRICAN PLANTING CO. LTD (1938) 18 KLR
e PETRO SONKO V PATEL (1953) 20 EACA 99

e BEATRICED’ SOUZA VS SACHODINA [964] HCB 117
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BLASIO BIFABUSHA V TURYAZOOKA CACA 3/2000

EMMANUEL BITWIRE V REPUBLIC OF ZAIRE BY ITS EMBASSY IN KAMPALA
HCCS 858/1993

BROTHER PETER V AG [1980] HCB 101
BETTY NAMUGENYI V DAISEN CO & ANOR. HCMA No. 552 of 2005(objector)

JOHN VERJEE & ANOR. V SIMON KALENZI ~ OTHRS CACA NO.71 OF
2000(Objector)

TRANS AFRICA ASSURANCE CO. LTD V NSSF SCCA NO.1 OF 1999(objector)
BEATRICE NAKITYO VRONALD K. NGANGA HCMA NO.713/2003

THE CO-OPERATIVE BANK LTD (IN LIQUIDATION) V MUGANWA SAJJABI
HCMA NO. 716/2005

Mildred Lwanga vers the Administrator General & Anor. HCCS No. 0086/2002
MUGGA ADAM VS RANMAL KESHWLLA HCT MA 0679/2006
KISAMBIRA SENTAMU ISMAIL V ECIMA ELIKANA HCMA NO. 337/2006
RAJIMPEX VS. NATIONAL TEXTILES BAORD HCCS NO 103 OF 1988

SOKEMPEX INTERSTATE CO. V EURAFRO GENERAL IMPORT AND EXPORT
CO.LTD [1981] HCB 73

FENEKASI SEMAKULA V JAMES & JAMES & FRED MUSOKE [1981] HCB 46
KINYABIKALI & ANOR V AG [1987] HCB 47

TRANS AFRICA INSURANCE CO. V NSSF [1999] EA 352 SC
EDMOND KAKALE V BENJAMIN WEDALW [1976] HCB 29 HC
POSHO MILLS VS KENYA SISAL ESTATE [1962] EA 647
RODWAY MOTOS LTD VS. SUNDERJI GOKALDAS [ 1940 ULR 51
KATO VS. KANTINTI [1985] HCB 97

AZZIZ VS. PAJABO [1977] HCB 36

ROBDEAY LE GRAND & CO. VS. MARKS [1918] 1 KB 75

PARIOT VS SEMPALA [978] 51

FENAKASI SEMAKULA VS. MUSOKE [198] HCB 46

SENTAMU VS. UCB [983] HCB 61



AG VS. KHATOON [1960] EA 505

CHRISTOPHER SEBULIBA V TREASURY OFFICER OF ACCOUNTS CO AG HCMA
No. 127 0f 1992

SHAH V AG No. 2(1970) EA 543

PAUL KALULE KAGODO VS. KAROLINA KYAGAZA [1979] HCB 136
UCB -V- ZIRITWAWULA

MOHAMMED -V- JUSTINE WAMALA AMARA

KABANGULE -V- PUMJAB

GIKTBY -V- HODCISON

SUNDER DAS -V- MUNICIPAL COUNCIL OF NAIROBI

ABDUL WALID & SONS -V- MUNSHIRAM

RE SIR JOHN BAGAIRE [1995] V KALR 18

CORRECTIVE AND POST JUDGMENT REMEDIES

SLIP RULE

e David Muhenda versus Humphrey Mirembe Civil Applic. No.05/2012 SC

e Fang Min V Dr. Kaijuka Mutabaazi Civil Application No.06/2009

e Horizon Coaches Ltd Vs. James Mujuni & Anor HCMA No. 55/2011

e Ahmed Kawooya Kaugu versus Bangu Aggrey Fred Civil Applc. No. 03/2007

e ORIENT BANK LIMITED V FREDRICK ZABWE AND ANOR SCCAPP NO. 17
/2007

e NPART V GENERAL PARTS (U) LTD MISC. APPLICATION NO. 8 /2000SC

e LIVINGSTONE SEWANYANA V MARTIN ALIKER SCCAPP NO. 4 OF 1991 SC
o LAKHAMISHI BROTHERS LTD R. RAJA & SONS (1966) EA 313

e ADAM V LIBYAN ARAB BANK SSCA28/1992.

e KASANDAS V JIVRA]J [1965] EA 700
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APPEALS, REVIEW AND REVISION

REVIEW OF DECREES AND ORDERS

REVIEW
FX MUBUUKE V UEB HCMA NO. 98/2005[ meaning of review
Margaret Senkuute V Musa Nakirya HCRC No. 7/2009

George William Kateregga versus Commissioner Land Registration & Others HCMA No.
347/2013

Joyce L. Kusulakweguya V Haida Somani & Anor. HCMA 40/2007

Livingstone Sewanyana V Martin Aliker SCCA No. 4/1990

John Genda & 53 Othrs V. CMB [1997] KALR 15

Hassanali V City Motor Accessories Ltd ~ Othrs [1972] EA 423

Mohamed Alibhai vs E.E Bukenya Mukasa SCCA No. 56 of 1996 ( unreported)
Gordon Sentiba & Othrs VIGG CACA NO. 14/2007

Morris Ogwal & Othrs VAG HCMA NO. 456/07

National Bank of Kenya V Njau [1995-98]EA 248

Touring Cars (K) Ltd V Munkanji [2000] 1EA 260

Shiv Construction Co. Ltd vs. Endesha Enterprise HCCS NO. 102

Adonia vs. Mutekanga [1970] EA 429

In re Nakivubo Chemist (U) Ltd Supra n Yusuf vs. Nokrach [1971] EA

Levi Outavs. UTC [ 1975] HCB 340

Henry Munyanganizi vs General Machinery Ltd. HCCS No. 468 of 1983 ( unreported)
Kwesigabo, Bamwine & Walubiri Advocates V NYTIL PICFARE[1998] I KALR 43
Busoga Growers Co-operative Union Ltd V Nsamba & Sons Ltd HCMA No. 123 of 2000

Engineer Yorokamu Katwiremu V Elijah Mushemeza 7 othrs [1997] I KALR 66



Nakagwa V Dominico Kiggundu (1978) HCB 310

Baguma vs. Kadoma [1979] HCB 340

Buladina Nankya vs. Bulasio Konde [1979] HCB 239

Abdulla Jaffer Davji vs. Ali RMS Devji [1958] EA 127

Erimiya Serunkuma vs. Elizabeth Nandyose [1959] EA 127

Ladak A M Hussein vs. Griffiths Isingoma Kakiiza SCCA No. 8 of 1995 ( unreported)
Bagumirabingi JOHN V HOIMA T/C HCMA No. 826 of 2004

Pro Kabinenda vs. Sterling Astaldi (U) Ltd Suit No. 369 of 1968 (unreported)

RE Nakivubo Chemists [1961] EA 60

Yusuf V Nokrach (1971) EA 104

Matemba vs. Yamulinga [1963] EA 643

Sandar Mohamed vs. Charan Singh [1959] EA

Hassam Karim & Co. Ltd vs. African Import & Export Central Corporation Ltd. [1960] EA 396
Engineer Yorokamu Katwiremu V Elijah Mushemeza [1997-2001] UCLR 66[R]

Busoga Growers Co-operative Union Ltd V Nsamba & Sons Ltd [1997-2001] UCLR 218 R

REVISION OF JUDGEMENTS /DECISIONS

e Paskal Juma Wasike versus Alex Onyango HCMA No. 04/2010

e Munobwa Mohamed V Uganda Muslim Supreme Council Revision No. 1 of 2006
e Karia vs. Wambura [ 961] EA91

e Muhinga Mukono vs. Rushwa Native Farmer Co-op Soc. Ltd [1959 | EA 595

e Kabwengure vs. Charles Kanjabi [1977] HCB 89

e Jumavs. Nyeko [1992] KALR 78

e  Mubiru vs. Kayiwa [1988-90]

o Mwatsahu vs. Maro [1967] EA 42

e Byanyima Winnie vs Ngoma Ngime HC Civil Revision 0009 of 2001 at Mbarara
(unreported)

e Kahuratuka vs. Mushorishori & Co. [1975] HCB 13
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e LDCvs. Edward Mugalu [1990-91] 1IKARL 103

e  Gulu Municipal Council V Nyeko & Othrs HCMA No.5/1997

e Eriazali V Dodovico [1973] 1 ULR 134

e Kabwengure V Charles Kanjabi (1977) HCB 89

e Nangunga Livestock Co-operative Society Ltd V Energo Projekt HCCS No.207 of 1993
e Muhinga Mukono v Rushwa Native Farmers Co-op Society Ltd [1959] EA595

e Mubiru v Kayiwa [1975] HCB

e SGS Societe Generale De Surveillance SA 'V VIP Engineering & Marketing Ltd [2002]
1EA 264

e Kitandwako V Biraro [1977] HCB 70
e Ado Tayebwa V Eldard Bagonzya [1992-93] HCB 143

e Obadi Entrprises Ltd V URA & Anor. HCCS No. 938/1993

APPEALS [GENERAL PRINCIPLES AND POWERS OF 1°7
2ND AND 3RP APPELLATE COURTS
e FXMUBUUKE V UEB HCMA NO. 98/2005[ meaning of an appeal

e KEMISA SENYA V JANMOHAMMED JAFFAR Ltd SCCA No. 6/1997[time for
commencing an appeal]

e STANBI BANK (U) Ltd V ATYABA AGENCIES SCCA NO.2/1995[Parties to an
appeal]

e  Baku Rafael & Anor. V. AG Const. Appeal No. 1/2008
e  DPius Niwagaba V LDC CACA No. 18/2005

e MARIA NALIKKA MPINGA & OTHRS V ERNEST SENSALIRE &OTHRS CACA
NO. 10/2001

e  Uganda Breweries V Uganda Railways Corp SCCA No. 6 of 2001
e Robert Coussens VAG SSCA No.8 of 1999

e  Francis Sembuya V Allports Services (U) Ltd SCCA No.6/1999fresh evidence

APPEALS IN LOCAL COUNCIL COURTS [INCLUDING
INTERLOCUTORY APPLICATIONS



Jenniffer Kyomuhendo V Teddy Twinomugisha HCRO.NO. 1/1994[appeals from LC
Courts

FIDA BIRABWA V SULEIMAN TIGAWALANA HCCA NO.2/1992[appellate
jurisdiction of LC Courts

APPEALS IN MAGISTRATES’ COURTS AND FROM
MAGISTRATE’S COURTS TO HIGH INCLUDING
INTERLOCUTORY APPLICATIONS

Agastafa Kiganira versus Kagenda Haruna HCC Appeal No.046/2011

Sekyali versus Kyakwambala Civil Appeal No.07/2010

William Kisembo & Anor. Versus Kiiza Rwakaikara HC Civil Appeal No.07/2013
Authur Tindimwebwa VersusMuhereza & Anor. Civil Appeal No.55/2010
Tight Security Ltd Versus Chartis Uganda Insurance Co. HCCA No. 14/2014
Nabudde Versus Kikumi HCCA No. 0072/2013

Tumuhairwe Versus Electoral Commission HC EPA No. 02/2011

Sarah Kintu Versus Jombwe Sebaduka Red HCCA No. 025/2011

Eleko Balume Versus Goodman Agencies Limited HCMA No. 12/2012

Buso Foundation Limited versus Maate Bob Phillips CA No.0040/2009
Orient Bank Limited Versus AVI enterprises Limited HCCA No. 002/2013

Y. GUMISIRIZA V HAJJTI MOHAMMED KAJUNJURE HCCA NO.5/ 1994[appeals
from MC to HC

EDURIA KEMIGYENDE V JOVIA KABUKANGWA HCT CA No.2/ 1997[appeals
from MC to HC

NAWEMBA SULAIMAN V BYEKWASO MAGENDA [1989] HCB 140[ procedure of
appealing to HC

GODFREY TUWANGYE KAZZORA V GEORGINA KITARIKWENDA [1992-93]
HCB 145.

Robert Biiso V May Tibamwenda [1991] HCB 92 [appeal to H,C]

Haji Mohammed Nyanzi V Ali Segne [1992-1993] HCB 218[Appeal to H.C
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Re William Naikabona [1976] HCB 242[ App to H.C with leave

James Bunwa V Bayeshymbaho [1976] HCB 236[Leave

ABAHO TUMUSHABE V STANLEY BEINEABABAO [1996] Il KALR 5
NTEGE MAYAMBALA V CHRISTOPHER MWAN]JE HC MISC APPL. 72/1991

BITARABEHO V DR. EDWARD KAKONGE [1997] HCB 55 CA

APPEALS FROM ORDERS OF REGISTRARS TO THE HIGH

COURT

APPEALS FROM ORDERS OF REGISTRARS TO THE HIGH COURT

Jackson Kikayira versus Rosemary Nalubega Civil Ref. Appeal no. 404/2014

Bonney Mwebesa Katatumba versus Shumuk Springs Development Ltd & Anor. HC Civil
Ref. No. 0327/2014

APPEALS FROM ORDERS & DECREES OF THE HIGH COURT TO COURT OF

APPEAL INCLUDING INTERLOCUTORY APPLICATIONS

Gaba Beach Hotel LTD V Cairo International Bank LTD CA Civil Appl. No 34/2003
[Notice of appeal]

Mohammed v Roko Construction Ltd. S.C.C.A No 1/2013, pages 6-8.
Mwiru Paul Versus Hon Igeme Nathan Nabeta EPA No.6/2011 CA

Dr. Ahmed Muhammed Kisuule V' Greenland Bank in Liquidation Civil Application
No.10/2010

UNEB V Mparo General Contractors Ltd CAC Ref No.99 of 2003

Narrotham Bhatia & ANOR. V Boutique Shazim Ltd CACApp No. 64/2008] eftect of

order of extension of time

Dr. Frank Nabwiso V Electoral Commission EP Application No. 250 of 2011[filing record
of appeal and payment of fees and security for costs

Wanume David Kitamirike V. URA Civil Appl No.138/2010 CA [certificate of registrar/
time for lodging appeal

NHCC Ltd Vs. Kyomukama Civil Appl No. 133/2009 CA [letter for proceedings



Moses Ingura Vs. Othrs V LDC HCMA No.133 of 2005
LDC V Pius Niwagaba & Others CACApp No.89 of 2006

The Most Rev Nkoyoyo V Ziraguma Emanuel & 2 Othrs CACA No.7 of 2004[grounds of
appeal

Uganda Railways Corp V Ekwaru D.O & 5104 Othrs CACA No.185 of 2007
Jaspal Singh Sandhu V Noble Builders & Anor. SCCA No. 13 of 2002
Monday Eliab V' AG Civil Appeal No. 16/2010

URA Vs. Uganda Consolidated Properties Ltd CA No. 31/2000 CA

Kampala City Council Vs. National Pharmacy Ltd (1979) HCB 215

Hon. Rose Akol Okullo & Anor. V. Among Annet Anita EP Appl No.35/2007

Mandela Auto Spares V Marketing Information Systems Ltd CACA REF NO. 74/2008(
interim order of stay] Reference to single judge

Software Distributors (AFRICA) LTD & Anor. Kambaho Perez CACA No. 76/2006[

interference with discretion)

Henry Kasamba V Yakobo Rutaremwe CACA No. 05/2008[ no decree and leave in 2
appeals to CA

LAWRENCE MUSITWA KYAZZE V EUNICE BUSINGYE SCCApp No. 18/1990[
stay pending appeal]

UNEB V Mparo General Contractors Ltd SCCA NO.19 OF 2004 [time]
UTEX Industries LTD V AG SCCA 52 /1995
Muwulize Norman V Anthony Kanyike CAC Ref. No. 07/2007[ fresh Evidence in CA]

DFCU BANK LTD V DR. ANN PERSIS NAKATE LUSEJJERE CA CIVIL APL. NO.
29/202

Francis Sembuya V' Allports Services (U) Ltd SCCA No.6/1999[fresh evidence

Navichandra Kakubhai Radia V Kakubhai Khalidas & Co. Ltd SCCA No. 10/94 [ fresh
evidence on appeal only with leave

Alley Route VUDB HCT CCMA No.0634/2006] leave to appeal]
Sango Bay Estates Ltd & Othrs V Dresdenor Bank AG (1972) EA 17
Degeya Trading Stores (U) Ltd V URA CACApp No.16 of 1996

The Commissioner General of URA V Meera Investments Ltd HCMApp No.359 of 2006
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e Board of Governors of Gulu S.S .S V Phinson E. Odongo & Anor. [191] HCB 85 [fresh
evidence on appeal]

APPEALS FROM COURT OF APPEAL TO SUPREME COURT INCLUDING
INTERLOCUTORY APPLICATIONS

e Kabale Housing Estate Tenants Association Ltd Versus Kabale Municipal Local
Government Council CAC Appln No. 15/2013

e UNEB YV Mparo Gen. Contractors SCCA No. 8.1991

e GODFREY MAGEZI AND BRIAN MBAZRA V SUDHIR RUPARELA SCCA NO.
6 OF 2003 [extension of time]

e Kasaala Growers Co-op. Society V Jonathan Kalemera and Anor SCC Application
No.19/2010

e Kasaala Growers Co-op. Society V Jonathan Kalemera and Anor SCC Application
No.24/2010

e B Chemical and Pharmaceutical Industries Ltd Vs. Glaxo Group Ltd SCCA No.18/2004
[ROA

e  Mulowooza & Bros Vs. N. Shah & Co. Ltd SCC Application No.20/2010
e  Barclays Bank of Uganda V Eddy Rodrigues [1987] HCB 36 [ROA

e TIBEBAGA V Fr. NARSENSIO BEGUMISA & OTHRS SCCA NO.
18/2002[extension of time

e JWKAZOORA V MLS RUKUBA SCCA NO. 4/1991
e AG&ULCVCHARLES MARK KAMOGA SCCA No.8 of 2004

e BEATRICE KOBUSINGYE V PHIONA NYAKANA SCCA 5/2004;[appeals to the

supreme court]
e AGVAPKM LUTAAYA SCC. APP NO. 12 OF 2007[extension of time
e ORIENT BANK YV F.JK ZAABWE SCCA NO.19/2007 [interim stay.
e Hon. William Oketcho V George Owor SC Constitutional Appl No. 02/2011
e AG&ULCV]JAMES MARK KAMOGA & ANOR SCCA No. 8/2004

e  Molly Kyalukinda Turinawe and Others V Eng. Ephraim Turinawe Civil Application No.
27/2010] time]

e  Flora Rwamarungu Vs. DFCU Leasing Co. Ltd Civil Application No. 11/2009 [interim
order]



Akright Projecks Limited V Executive Property Holdings Ltd SCCA No. 03/2011 [stay]
JOYCEMAGUTA V IDAH ITERUHA SCCAPP No. 09/2006] stay
G. AFARO V Uganda Breweries Ltd SCCAPP No. 12 /2008 [interim stay

Sitenda Sebalu V Sam K. Njuba EPA No. 26 of 2007 SC [ Record of appeal and extension
of time

The executrix of of the estate of the late Chrstine Mary Namatovu Tiaijukira & Anor. V
Noel Grace Shalita Stanaz [1992-1993] HCB 85|extension of time]

Godfrey Magezi & Anr. V Sudhir Rupaleria SCCAPP No. 10 of 2002

OTHER RELEVANT CASES ON APPEALS
GM COMBINED V a K DETERGENTS HCCS 384/1994
STANDARD PRINTERS AND STATIONERS LTD V CACA 40/2000
DR. RUBINGA V YAKOBO KATO AND 2 ORS SC CA 35 /1992
BITARABEHO V DR. EDWARD KAKONGE [1997] HCB 55 CA
PETER MULIIRA V MITCHELL COTTS CACA No.15 of 2002
NTEGE MAYAMBALA V CHRISTOPHER MWANJE HC MISC APPL. 72/1991
DR. RUBINGA V YAKOBO KATO AND 2 ORS SC CA 35 /1992
LAWRENCE MUSITWA KYAZZE V BUSINGYE SCCA No.18/1990

HANNINGTON WASSWA & ANOTHER VS. MARIA OCHOLA AND OTHERS
SUPREME COURT MISC. APPLICATION NO. 12 OF 1988

THE EXECUTRIX OF THE ESTATE OF THE LATE CHRISTINE NAMATOVU
TEBAJJUKIRA AND ANOTHER VS. NOEL GRACE SHALITA STANANZI [1992-
1993] HCB 85;

FRANCIS NYANSIO MICAH VNUWA WALAKIRA SCCA No. 24/94]NOA
Barclays Bank of Uganda V Eddy Rodrigues SCCA No. 5 of 87

Impressor Fortunato Federick V Irene Nabwire SCCA No. 3 of 2000[cross appeal]
Kengrow Industries V. Chandan SCCA No.7 of 2001

MAKULE INTERNATIONAL V HE CARDINAL NSUBUGA WAMALA & ANOR
[1982] HCB 11
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G.M Combined (U) Itd vs. A.K Detergents ( U) Ltd. Civil Application 0.23 of 1994
(unreported) [fresh evidence

Mbogo and Others vs. Shah [ 1968] EA 93[ discretion

Patrick Makumbi V & Nakibuuka Enterprises V Solle Elecronics (U) Ltd CACA No.
11/194

J. Hannington Wasswa vs. M. Onyango Ocholo [1992-93] HCB 103 ( SC).

Shiv Construction Co. Ltd vs. Endesha Enterprise Application SCCA Appl. No. 15/92 (
Unreported)

Plaxenda Sembatya vs. Tropical African Bank SCCA No. 6 of 1987 (unreported)
Jaspal Singh Sandhu V Noble Builders (U) Ltd SCCA No. 13/2002

Dharansy Mararji and Sons Ltd. Vs. S.N Kara SCCA No. 27 of 1996 (unreported)
Narritham Bhatia & Anor. V Boutique Shazim Ltd CACApp No.31 of 2007

KCC V National Pharmacy Ltd [1979] HCB 216 [ Institution of appeal]

JUDICIAL REVIEW PROCEDURE

Picfare Industries Ltd vs AG & Ors HCMC NO. 258 of 2013

Reapplication by Mustapha Ramathan for orders of certiorari, Prohibition and Injunction,
Civil Appeal No. 25 of 1996

Pius Niwagaba Versus Law Development Centre Miscellaneous Caus No. 125 of 2005,
Micro Care Ltd vs Uganda Insurance Commission HCMA No. 31/2009.
UTODA vs KCCA & Anor HCMA no. 137/ 2011.

Lex Uganda Advocates & Solicitors Versus Attorney General Miscellaneous Application
No. 322 of 2008

Muwanguzi vs URC HCCMC 003 of 2012

.Benon Biryahwaho & ors vs the PS ministry of Health & 2 ors .

Kule Joseph Andrew and ors v sag HCMC No. 106 / 2010

Charles Sensonga Muwanga V Budesian Kyabangi Bamwera HCMC No.131/2010
Aggrey Bwire V. AG &Anor. CA No. 09/2009 CA

Hon Justice Okumu Wengi versus AG HCMA No.233/2006



HAJI ERISA MAYANJA NJUKI V EC EPA No.02 of 2002

JOHN JET MWEBAZE V MUK & OTHRS HCCA No. 78/2005

CONSTITUTIONAL LITIGATION

George Awor Vs Attorney General Constitutional Application No. 38 of 2010
Ismail Serugo Versus KCC & Another Supreme court Constitutional Appeal No. 2 of 1998

Hon. Ltd (Rtd) Saleh M.W Kamba & Others Vs. AG and Others Constitutional
Applications No. 14 and 23 of 2013

Attorney General Versus Tinyefuza Constitutional Appeal No. 1 of 1997

Anifa Kawooya Versus Attorney General & Another Constitutional Petition No. 42 of
2010.

Baku Raphael Obudra Versus Attorney General Constitutional Petition No. 1 of 2003
Sarapio Rukundo Versus Attorney General Constitutional Petition No.3 of 1997

The Uganda Law Society & Anor. Versus Attorney General Constitutional Petition No. 2
of 2002

Paul Ssemwogerere & Another Versus Attorney General Constitutional Appeal No. 1 of
2000

Katheleen Byrne v Ireland And The Attorney General (1972)J.R

R0/133 Maj. Gen. James Kazini and The Attorney General Constitutional Court
Application No.4 of 2008

Tusingwire Versus Attorney General Constitutional Application No. 06 of 2013

Al Hajji Nasser Ntege Sebaggala v Attorney General and Others (Constitutional Petition
No. 1 0f1999),

Uganda Projects Implementation and Management Centre Vs. URA Constitutional
Petition No. 18/07 (Reference)

Attorney General Versus George Owor Constitutional Appeal No. 01 of 2011

Baku Raphael Obudra and Obiga Kania v The Attorney General (Constitutional Appeal
No.1 0f 2003) [2003]

Saverino Twinobusingye Versus Attorney General Constitutional Petition No. 47 of 2011,

George Awor Vs Attorney General & Another Constitutional Petition No. 038 of 2010,
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http://www.ulii.org/ug/judgment/supreme-court/2003/3
http://www.ulii.org/ug/judgment/supreme-court/2003/3

e  Kyamanywa Simon vs. Uganda Supreme Court Appeal No. 1166 of 1999 (unreported)

e Joseph Ekemu & David Kadidi Kamwada vs. Uganda Constitutional Reference No. 1 of
2000 (unreported)

e  Arutu John vs. Attorney General Constitutional Petition No. 4 of 1997 (unreported)

e  Charles Onyango Obbo vs. Attorney General constitutional petition No. 15 of 1997
(unreported)

e  Uganda Journalist Safety Committee vs. Attorney General Constitutional Petition No. 6
of 1997 (unreported)

THE LAW, PROCEDURE AND PRACTICE IN ELECTION PETITION

e Bakaluba Peter Mukasa vs Nambooze Betty Bakireke EPA No. 4/2009 Supreme Court of
Uganda.

e Mukasa Anthony Harris vs Dr. Bayiga Michael Philip Lulume EPA No. 18/2007
e Mbayo Jacob Robert Vs. Electoral Commission EPA NO. 07/06.

e Muwiru Paul Vs. Hon Igeme Nathan Nabeta EPA No.06/2011

e Abdul Bangirana Nakendo Vs. Patrick Mwondha SC EPA No.09/2007;

e Iddi Kisiki Lubyayi v Sewankambo Musa Kamulegeya EPA No.8/2006 CA;

e Ahmed Kawooya Kaugu vs. Bangu Aggrey Fred Election Petition Appeals Nos.5/2006 &
9/2006.

PROCEDURE, PRACTICE & PROCEEDINGS AT THE EAST AFRICAN
COURT OF JUSTICE
e Anita Among Versus AG of Uganda and Others Ref. No. 6/2012 (EAC])
e Abdul Katuntu Versus AG of Uganda and Others Ref. No. 5/2012 (EAC]J)
e Rev Christopher Mtikila Vs AG (HCCS NO. 5/ 1993
e AG of Tanzania Vs African Network for Animal Welfare Appeal No. 3 of 2011
e Calist Mwatela & 2 others Versus EAC Application No. 1 /2005

e Democratic Party & Mukasa Mbidde Versus the Secretary General of the East African
Community and the Attorney General of the Republic of Uganda Reference No. 6 of 2011,

e Modern Holdings (EA) Limited Versus Kenya Ports Authority Reference No. 1 of 2008



Katabazi and Others Versus the Attorney General of the Republic of Uganda and Secretary
General of the East African Community Reference No. 1/2007;

Prof. Anyang’ Nyongo & Others —vs- The Attorney General of the Republic of Kenya &
Others Ref. No.1/2006

East African Law Society and 3 Others Versus the Attorney General of the Republic of
Kenya and 3 Others Reference No. 3 of 2007

DOCUMENTS
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NOTICE OF INTENTION TO SUE

Our ref; ... /uuuee [eeessens
...... YA -
To:
Dear Sir,
RE: NOTICE OF INTENTION TO SUE
We act for and on behalf of..........c.ccoevvnvnnneee. ,our client who claims that

fact that
act/s amount

TAKE NOTICE SUIGENERIS Uganda has given you a period of 14 days from today to act upon
the claims and upon such failure; we shall proceed to file the matter in the Courts of Law, without

further notice.



SUIGENERIS Uganda is a government project that is hosted, managed and supervised by the
Judiciary to provide legal services to those that are deserving.

Yours sincerely,

Legal Officer

SUIGENERIS UGANDA

ORDINARY PLAINT

THE REPUBLIC OF UGANDA
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IN THE HIGH COURT OF UGANDA AT KAMPALA

CIVIL SUIT NO......cccecce. [0 ) N
ABC...uoiirinininsinsessissessssssssssssssssssssssssosssssssssnsosssssossossanes PLAINTIFF
VERSUS
D, 4/ /T DEFENDANT
PLAINT
1. The plaintiff is an adult Ugandan of sound mind whose address
for the purpose of this SUitis .......cccoeuvierriirriininen. ,P.0.Box......... ) et a———
2. That she is an adult Ugandan presumed to be of sound mind and

the plaintiff’s advocate undertakes to effect court process onto the defendant.

3. The plaintiff’s claim against the defendant is for recovery of

general damages and the costs of the suit. The cause of action arose as hereunder :-

(a) That by the agreement dated .................. the plaintiff advanced a
friendly loan to the defendant to the tune of ..........cccccuvnnncce. /=. A photo copy of the
said agreement attached and marked annexture “A”.

(b) That the defendant promised to repay the said loan within a
period of one month time.

(c) The defendant has failed to pay back the loan.



(d) The plaintiff has made several demands for the money but in vain.

4. As the result of the conduct of the defendant the plaintiff has
suffered loss and damage particulars of which shall be revealed at the hearing of the suit

5. The plaintiff issued a notice intention to sue but the defendant
refused to give it hide.

6. The cause of action arose within the jurisdiction of this honorable
court.

Wherefore the plaintift prays that the judgment be entered for:-

(a) Payment of .......ccccveuviriciniininin. /=.
(b) Interest of at 8 % per annum from the date of judgment until full
payment.
() General damages.
(d) Costs of the suit.
Dated at Kampala 14 0¥ (TS day Of s 20.....
SUIGENERIS UGANDA
COUNSEL FOR THE PLAINT
Drawn and Filed by:
SUIGENERIS Uganda
P. O. Box 26365,
KAMPALA.
THE REPUBLIC OF UGANDA

IN THE HIGH COURT OF UGANDA AT KAMPALA
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ABC..uuuierinecsninnnsnensnnssesnsssessssssessssssesssssassssssaesssssassases PLAINTIFF

VERSUS

XY Zuooneerrrennnnnenesinssnssesssssissesssssssssssssssssssssssssssssesasses DEFENDANT

SUMMARY OF EVIDENCE

The plaintiff will adduce evidence to show that he lent the defendant a sum of Ug

ShS. e which the defendant has refused to pay.

LIST OF DOCUMENTS

1. Agreement dated 20.2.2008
2. The Notice of intention to sue.

3. Any other with leave of court

LIST OF WINESSESS

1. The plaintift

2. Any other with leave of court.
LIST OF AUTHORITIES

1. The Constitution of the Republic of Uganda,1995.



2. The Contract Act 2010

3. The Evidence Act Cap 6

4. Case law

5. Any other with leave of Court.
Dated  Kampala = this ... day  of 20....
................................................ SUIGENERIS UGANDA

COUNSEL FOR THE PLAINTIFF

Drawn and Filed by:

SUIGENERIS Uganda
P. O. Box 26365,

KAMPALA.

SUMMONS TO FILE DEFENSE

THE REPUBLIC OF UGANDA
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TO:

XYZ

WHEREAS the above-named plaintiff has instituted a suit against you upon the claim the

IN THE HIGH COURT OF UGANDA AT KAMPALA

CIVIL SUIT NO.............. [0

VERSUS

D, @ ¢/ /S ceeessnessnessnessnisssnesanessnessnsssnsssnsssanssns DEFENDANT

SUMMONS TO FILE DEFENCE

particulars of which are set out in the copy of the plaint attached hereto.

YOU ARE HEREBY required to file a defence in the said suit within 15 (fifteen) days from the
date of service of this summons on you in the prescribed manner under O.9 r 1 Civil Procedure

Rules S.I. 71-1.

SHOULD you fail to file a defence on or before the date mentioned, the plaintiff may proceed with

the case and judgment maybe given in your absence.

under my hand and  the seal of



DEPUTY REGISTRAR

PLAINT UNDER SUMMARY PROCEDURE

THE REPUBLIC OF UGANDA
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IN THE CHIEF MAGISTRATES COURT OF ............ccc.... 2\ A,

CIVIL SUIT NO............... OF ......cceuuuee.
D, @ ¢/ A e  FF FI
PLAINTIFF
-VERSUS-
P ¥ & L OB
DEFENDANT

PLAINT UNDER SUMMARY PROCEDURE (ORDER 36 CPR)

1. The plaintift is a male adult Uganda f sound mind, an advocate of
the High court and all courts of judicature in Uganda whose address of service for the
purposes of this suit shall be............ccc.c........ Uganda.

2. The defendant is a female adult Ugandan deemed to be of sound
mind and the plaintiff’s advocates undertake to effect service of court process upon her.

3. The plaintiffs claim against the defendant is for recovery of Ugx.
3,640,000/= arising out of breach of an agreement, interest thereon and costs of the suit.

4, The facts leading to this cause of action arose as hereunder;-

a. That on the 1st day of November 2011, the defendant requested
for aloan of Ugx. 3,640,000/= from the plaintiff promising that the loan would
be repaid back on the 1* day of January 2012.

b. That the plaintiff duly advanced the said loan of Ugx. 3,640,000/=
to the defendant, consideration giving of the said loan of Ugx. 3,640,000/= and
repayment back of the same. Photostat copies of the agreements for a loan are
attached hereto and marked annexture “A” in a bundle.



C. That on the 1* day of January 2012, the plaintiff demanded for
the said Ugx. 3,640,000/= from the defendant but the later did not pay the same
and pleaded for more time to pay the same.

d. That however, the defendant has failed to pay the same despite
several demands from the plaintiff up to date.

5. That due to the matters aforesaid, the plaintiff has suffered
tremendous loss.

6. The plaintift shall aver and contend that the defendant has
absolutely no defence to this suit.

7. Notice of Intention to sue was duly communicated to the
defendant and ignored.

8. The cause of action arose at central division of Kampala within the
jurisdiction of this Honourable court.

Wherefore the plaintiff prays for judgment against the defendant for;-

a) Recovery of Ug Shs. 3,640,000/=

b) Interest on (a) at the rate of 24% of per annum from the date of
receipt until payment in full.

c) Costs of this suit

Dated at Kampala this.......... day of ..o, 20.....
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SUIGENERIS UGANDA
(COUNSEL FOR THE PLAINTIFF)

Drawn & Filed by:

SUIGENERIS UGANDA

AFFIDAVIT VERIFYING PLAINT UNDER SUMMARY PROCEDURE



THE REPUBLIC OF UGANDA

IN THE CHIEF MAGISTRATES COURT OF ............cccc... AT .ovvvennccnennnns
CIVIL SUIT NO............... OF ......ceueuueee.
D, ¢/ A HE T A R
PLAINTIFF
-VERSUS-
Do ¥ & L O P TR
DEFENDANT

AFFIDAVIT VERIFYING PLAINT.

I, XYZ OF C/O JUSTICE CENTES UGANDA oOf..ccooveieieieiieeieiereeeeeennas do solemnly swear
and sincerely state on oath as hereunder.

1. That I am an adult male Ugandan of sound mind, the plaintiff
herein and swear to this affidavit in that capacity.

2. That at the commencement of this action, the defendant was truly
and justly indebted to me in the sum of Ugx. 3,640,000/= the particulars of which appear in
the writ of summons and plaint and annexure hereto.

3. That I verily believe that the defendant has no defence to the
claim.
4. That I swear to this affidavit to verify the contents of the plaint in
summary suit as true and state that what | do state herein is true and correct to the best of
my knowledge.

Sworn by the said XYZ

At Kampala this......... day of ..o, 20 e

DEPONENT

BEFORE ME:

279



A COMMISSIONER FOR OATHS

Drawn & Filed by:

SUIGENERIS UGANDA

SUMMARY OF EVIDENCE

THE REPUBLIC OF UGANDA

IN THE CHIEF MAGISTRATES COURT OF .........cccceruruue Y.\ N



D, @ ¢/ A FI R
PLAINTIFF
-VERSUS-
P4 ¥ & L O  F TR
DEFENDANT
SUMMARY OF EVIDENCE.

The plaintift shall adduce evidence to this Honourable court to prove that the defendant s truly and
justly indebted to him to a total sum of Ugx. 3,640,000/=

LIST OF WITNESSES
L. The plaintiff
2. Others with leave of court.
LIST OF DOCUMENTS
1. Agreement for a loan.
2. Others with leave of court.
LIST OF AUTHORITIES
1. The Civil Procedure Act Cap 71
2. The Civil Procedure Rules S.1 71-1
3. The Evidence Act Cap 6
4. Case law and common law.
5. Others with leave of court.
Dated at Kampala this.......... day of .o, 20.....

SUIGENERIS UGANDA (COUNSEL FOR THE PLAINTIFF)

Drawn & Filed by:
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SUIGENERIS UGANDA

SUMMONS IN SUMMARY SUIT

THE REPUBLIC OF UGANDA



IN THE CHIEF MAGISTRATES COURT OF ............ccuc.... 2\ A

CIVIL SUIT NO.........c..... OF ......coeuuuee.
D, @ ¢/ A e P
PLAINTIFF
-VERSUS-
P ¥ & L OB P TR
DEFENDANT
SUMMONS IN SUMMARY SUIT ON PLAINT
TO: ABC

WHEREAS the above plaintiff has instituted a suit against you under O.XXXVT rule 2 of the Civil
Procedure Rules upon the claim set out in the copy of the plaint with annexure attached hereto;

YOU ARE HEREBY REQUIRED within 10 days from the service hereof to apply for leave from
the court to appear and defend this suit.

SHOULD YOU FAIL within the period of 10 days to apply for such leave, the plaintiff will be
entitled to obtain a decree for the amount in the plaint together with the sum of the money to be

taxed by court for costs.

Application for leave to appear and defend this suit shall be made by filing in court an application
to the effect supported by the affidavit (a copy whereof shall be supplied to you for service showing
that you should be allowed to appear in the suit).

The day for the hearing of the application will be at the time when the same is filed.

GIVEN under my hand and Seal of this Court this......day of.......c.cccccceuecuvirincnncs 20....
CHIEF MAGISTRATE
AFFIDAVIT OF SERVICE
THE REPUBLIC OF UGANDA
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IN THE CHIEF MAGISTRATE’S COURT ........ Y. \0 L

CIVIL SUIT NO............. [0 )
ABCi...uuuiiininnisnsssssssssssssisssssssssssssssssssssssssssssssssssssssssssssae PLAINTIFF
VERSUS
D, Q '/ /R cecnnnseenees cessseeesnnne DEFENDANT
AFFIDAVIT OF SERVICE
1. RSN [0 S ,P. O.Box....,

Kampala do solemnly make oath and state as follows:

2. That I am a male adult of sound mind, well conversant with the
circumstances under which Court process was served in this matter and I make this affidavit in
that capacity.

3. That on the 15" day of May 2009, I received copies of the hearing

notice together with the Application to be served upon the Respondent/Plaintiff.

4, That on the 13™ day of June 2009 in the company of the
Applicant’s agent, a one Susan, I proceeded to the Respondent’s place of residence in Tororo
District, at a trading center commonly known as Busitema, located along Tororo road, where I

found the said Respondent.

5. That on reaching the said residence I introduced myself and
explained the purpose of my visit to the Respondent.



6. That I went ahead and tendered to him copies of the hearing
notice together with the Application which he read through and acknowledged receipt both on
the hearing notice and on the Application. Copies of the said Application and hearing notice are
hereto attached marked as Annexture “A” and “B” respectively.

7. That I swear this affidavit in proof of service of court process on
the Respondent/Plaintiff and that the same was proper and effectual.

8. That what is stated herein above is true and correct to the best of

my knowledge save for the information whose source is disclosed herein.

SWORN by the said }

............................ DEPONENT
at Kampala this___day of 20...

BEFORE ME:

A COMMISSIONER FOR OATHS

DRAWN AND FILED BY:

SUIGENERIS Uganda

WRITTEN STATEMENT OF DEFENCE

IN THE HIGH COURT OF UGANDA AT KAMPALA
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ABCi..uueinirneninnnnnnnesnnssessssssesssssssssssssssssssssssssssssssssaesss PLAINTIFF

VERSUS

D, @ '/ /N . . DEFENDANT

WRITTEN STATEMENT OF DEFENCE

1. Save wherein as expressly admitted the defendant denies each and every allegation contained in
the plaint as if the same were set forth verbatim and traversed seriatim.

2. The contents of paragraphs 1, 2, & 3 of the plaint are admitted and for the purpose of this suit,

the defendant’s address is C/0...coevevereneecccccncnnes P.O.BOX..........
3. In reply to the contents of paragraphs 4 of the plaint the defendant
shall aver and contend that the said allegation are misplaced and the plaintiff shall be put to
strict proof thereof.
4, The contents of paragraph 4 (a) of the plaint are denied and the

defendant shall aver and contend that the said land was allocated to him as per photocopy
of a location offer dated 8/12/1999 hereto attached and marked Annexture “A”.

5. The contents of paragraph 4 (b) of the plaint are denied in toto as
they are within the plaintiff’s knowledge and shall be put to strict proof thereof.

6. The contents of paragraph 5,6,7 & 8 of the plaint are denied as
they are within the plaintiff’s knowledge and shall be put to strict proof thereof and shall
contend and aver that the said transaction is not tainted with fraud or illegality



7. The contents of paragraph 9 of the plaint are admitted

Wherefore the defendant(s) prays that the suit be dismissed with costs

Dated at Kampala this ......cccccoeveviniinininnnes day of oo 20....

SUIGENERIS UGANDA
COUNSEL FOR DEFENDANT

Drawn and Filed by:

SUIGENERIS Uganda
P. O. Box 26365,

KAMPALA.

SUMMARY OF EVIDENCE

IN THE HIGH COURT OF UGANDA AT KAMPALA
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ABC...uuouirenennessennnssessenssessssssessesssessesssessessassssssasssassassae PLAINTIFF

VERSUS

D, @ '/ /N . . DEFENDANT

BREIF SUMMARY OF EVIDENCE

The defendant shall adduce evidence to the effect that he is not a trespasser to the suit property and
that the said plot was duly and legally allocated to him as per allocation letters.

LIST OF DOCUMENTS
1. Allocation of plots letter dated 8/12/1999
2. Any other with leave of court

LIST OF WITNESSES

The defendant shall testify and call the following witnesses

L. The defendant
2. Any other witnesses that will be called with leave of court
LIST OF AUTHORITIES
L. The Constitution of the Republic of Uganda 1995
2. The Succession Act Cap. 162
3. The Civil Procedure Act Cap 71
4, The Civil Procedure Rules SI 71 — 1 5. Any other authority with

leave of court.



Dated at Kampala this ............... day of ..o, 20....

SUIGENERIS UGANDA

COUNSEL FOR DEFENDANT

Drawn and Filed by:

SUIGENERIS Uganda P. O. Box 26365,

KAMPALA.
HEARING NOTICE
THE REPUBLIC OF UGANDA
IN THE CHIEF MAGISTRATE’S COURT OF ........... AT .ccvencnnne
CIVIL SUIT NO........... OF 20....
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ABCi....uoueenennennennesnnnsnessessaenens ceeseessessnesnessnennee PLAINTIFF

VERSUS
XYZ...uueeeerreeeeeennne teeessseeeesessssssnaanaessssssnnassesessses DEFENDANT
HEARING NOTICE
TO:eeeeeerneeeecrneeecssnneecssennacenes
TAKE NOTICE that the hearing of this matter has been fixed for the ........... day of
......................... ,20.... at .............. O’clock in the fore/afternoon or so soon thereafter as the case can

be heard in this court.

If no appearance is made on your behalf, by yourself, your pleader or by someone by law authorized
to act for you, the matter will be heard and decided in your absence.

CHIEF MAGISTRATE




APPLICATION FOR SUBSTITUTED SERVICE

IN THE HIGH COURT OF UGANDA AT KAMPALA MISCELLANEOUS
APPLICATION NO......... OF .............

(ARISING FROM CIVIL SUIT NO............. OF .....covuvvuvennene )

ABCi.....uuueuerrrnenennsnnnessnsnesnenes ceesesseeeen APPLICANT/PLAINTIFF
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VERSUS

D, /T RESPONDENT/DEFENDANT

CHAMBER SUMMONS (EX PARTE)

(Under Order 5 Rules 18 and 32 of the Civil Procedure Rules, SI 71-1)

LET ALL PARTIES CONCERNED attend the learned Judge in chambers on the....... day
OF e 20.... at....... O’clock in the fore/afternoon or as soon as counsel for the applicant

can be heard for Orders that:

(a) The service of the summons and plaint issued in this action
together with a copy of the Order to be made hereon, by advertisement in the New Vision
and Daily Monitor Newspaper.

(b) Such service shall be deemed good and sufficient service of the
summons and plaint upon the respondent.

(c) Costs of this application be provided for.

TAKE NOTICE that the grounds of this application are contained in the affidavit of
....................................... attached hereto, which shall be read and relied on during the hearing but
briefly they are as follows:

(a) The applicant and his advocates have attempted with due
diligence attempted to locate the respondent in vain.

(b) Substituted service is the best method by which summons will
come within the respondent’s knowledge.

(c) Itis in the interest of justice that this application be granted.

This summons was taken out by counsel for the applicant.



DEPUTY REGISTRAR

Drawn and Filed by:

SUIGENERIS Uganda

AFFIDAVIT OF SERVICE OF SUMMONS

THE REPUBLIC OF UGANDA IN THE HIGH COURT OF UGANDA AT KAMPALA

MISCELLANEOUS APPLICATION NO.......... OF .....cueue.
(ARISING FROM CIVIL SUIT NO.............. 1) S )
ABCi....uoueernernennennesnnnncssessaenens . ... APPLICANT/PLAINTIFF
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VERSUS

D, /T RESPONDENT/DEFENDANT

AFFIDAVIT OF SERVICE

(Under Order 5 rule 16 of the Civil Procedure rules SI 71-1)

I, ABC of P. O. Box 00000 Kampala do make oath and state as follows:

1. I am an adult male Ugandan of sound mind, a duly authorised
Process server employed by SUIGENERIS Uganda well versed with all the relevant facts and I
swear this affidavit in that capacity.

2. I was directed by Mr.......cccovuvunnes of SUIGENERIS Uganda to
serve the above named respondent Mr................. with a copy of a writ of summons and Plait
which were issued by the High Court of Uganda on the.....day of ................ 20....

3. I did on the ...day of............. 20.... attend for the purpose of

serving the above named documents go to Plot....., that being the residence OR Office of the
respondent, but I could obtain no answer to my knocking.

4. I have made all reasonable efforts and used all due means in my
power to serve the respondent personally with a true copy of the said summons but I have not
been able to do so.

5. I verily believe that if an advertisement is placed in the New Vision
and Daily Monitor Newspapers, the existence of this suit will come within the knowledge of
the respondent.

6. Itis in the interest of justice that this Application be granted.

7. Whatever is stated above is true to the best of my knowledge.



WHEREFORE I swear thus affidavit in support of the Applicant’s application for leave to issue the
service of the summons and plaint by advertisement in the Daily Monitor Newspaper.

SWORN by the said
ABC

AtKampala this...... oo, Day of................ 20..... DEPONENT

BEFORE ME

A COMMISSIONER FOR OATHS

Drawn and Filed by:

SUIGENERIS Uganda
P. O. Box 26365,

KAMPALA.

ORIGINATING SUMMONS

THE REPUBLIC OF UGANDA

IN THE HIGH COURT OF UGANDA AT KAMPALA
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ORIGINATING SUMMONS NO.............. OF ....cceuveuvennene

IN THE MATTER OF........ceeeeerercrneeceneneecanns (Description of land)

AND

IN THE MATTER OF AN EQUITABLE MORTAGE OVER THE SAID PROPERTY

IN FAVOUR OF........ccccceevreuee ceverees (Plaintiff/Mortgagee)

IN THE MATTER OF AN APPLICATION FOR FORECLOSURE AND SALE OF

THE MORTGAGED PROPERTY

BETWEEN
ABC...uuouerernenncnnennesnessncssessnsssesssssssssssssesses PLAINTIFF/MORTGAGEE
VERSUS
D €/ /O DEFENDANT /MORTGAGOR
ORIGINATING SUMMONS

TO: XYZ



WHEREAS the above named ABC of P. O. Box............ claims an interest in the land comprised in
the above mentioned Block and Plot as an equitable mortgagee by way of deposit of title and having
lodged a caveat thereon on the .....day of................... under instrument Number ..........ccccecueuunee. has
applied for the determination of the following questions;

1. Whether the debtor having failed to pay the plaintift/Mortgagee’s
monies in the sum of Ug. Shs........cccccoeuviviininininnnnes should be foreclosed of their right to
redeem the mortgaged property.

2. Whether the plaintiff/Mortgagee should be permitted to sell the
mortgage property upon foreclosure in accordance with the law.

3. Whether the Plaintiff/Mortgagee should be granted costs of this
suit.

YOU ARE HEREBY required if you desire to be heard upon the determination of any of the said
questions to appear personally or by Advocate on the............ day of .o 20....
at.....O’clock in the fore/afternoon when this Court will proceed to make such orders whether by
way or declaration or otherwise as the Court may think fit.

Dated at Kampala this....... day of e, 20.....

The Originating summons should be accompanied by an affidavit which should be sworn by a
person conversant with the facts of the matter.

Drawn and Filed by:

SUIGENERIS Uganda

P. O. Box 26365,
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KAMPALA.

APPLICATION FOR LEAVE TO APPEAR AND DEFEND THE SUIT

THE REPUBLIC OF UGANDA

IN THE HIGH COURT OF UGANDA AT KAMPALA

MISCELLANEOUS APPLICATION NO......cccccuc. OF.......covveueue



ABC...uuouierececnenensnensenssessesssessesssessessaessessasssens APPLICANT/DEFENDANT
VERSUS
D, ¢/ /S cevesnessnessnessnnesanesansnsnses RESPONDENT/PLAINTIFF
NOTICE OF MOTION

(Brought under Order 36 rule 3 and Order 52 rules 1 and 3 CPR)

Counsel for the applicants can be heard on the application for orders that:

1. The Applicant be granted unconditional leave to appear and
defend Civil Suit

No.......ofc.couunee.
2. Costs of the application be provided for.

TAKE FURTHER NOTICE that the grounds of this application are contained in the affidavit

OF e , the applicant which shall be read and relied upon at the hearing but briefly
they are:

1. The applicant was never served with summons.

2. The applicant is not indebted as claimed by the respondent.
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3. Itis just and equitable that the applicant be granted leave to appear
and defend the suit.

DATED this ........... day of ..o, 20.....

SUIGENERIS UGANDA

COUNSEL FOR THE APPLICANT

GIVEN under my hand and the seal of this honourable court this......... day

Deputy Registrar Drawn and Filed by:

SUIGENERIS Uganda
P. O. Box 26365,
KAMPALA.

Note:

This application should be supported by an affidavit which should be sworn by a person conversant
with the facts of the matter.

THE REPUBLIC OF UGANDA

IN THE HIGH COURT OF UGANDA AT KAMPALA

MISCELLANEOUS APPLICATION NO.......c.cccc... OF.....ccocvevuene

(ARISING FROM CIVIL SUIT NO............. OF ...covuvvueennene )



ABC...uuouierenennennensnessenssesesssessessassssssasssessasssees APPLICANT/DEFENDANT

VERSUS

D, ¢/ /S . RESPONDENT/PLAINTIFF

AFFIDAVIT IN SUPPORT OF APPLICATION

1. That I am a male adult Ugandan of sound mind, the applicant in
this matter and swear this affidavit in that capacity.

2. That the respondent instituted civil suit
NO..cecveenee Of e against the applicant in the High Court of Uganda
N

3. That the applicant was never served with summons in summary

suit and only got to know of the case through my lawyer who informed me that a suit had
been filed against me in this court.

4. That I am not indebted to the respondent in the sum claimed in
the suit.

5. That I have a good defence to the suit and a copy of my draft
written statement of defence is attached hereto and marked annexture ‘A’.

6. That it is in the interest of justice and equity that the application
for leave to appear and defend is allowed so that the suit is heard and determined on its
merits.

7. That I certify that whatever I have stated herein above is true and

correct to the best of my knowledge.

Sworn at Kampala by the said

ABC DEPONENT this
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BEFORE ME

COMMISSIONER FOR OATHS

Drawn and Filed by:
SUIGENERIS Uganda
APPLICATION FOR JUDGMENT
THE REPUBLIC OF UGANDA
IN THE HIGH COURT OF UGANDA AT ..ooeveecererrssnreccssssssens

CIVIL SUIT NO.......cc0e. OF .....cccueueueene



VERSUS

......................... PLAINTIFF

...................... DEFENDANT

APPLICATION FOR JUDGMENT AGAINST THE DEFENDANT

The defendant was duly served on .......cccceevicinciniicicinaees

with court process as ordered

by this honourable court, to file their application for leave to appear and defend within ( 10) days.

An affidavit of service is on court record. However, the defendant has defaulted in filing his

application as prescribrd by the Civil Procedure rules S.171-1.

I therefore apply for Judgment in Default to be entered against the defendant under Order 36 ruke

3(2) of the Civil Procedure rules, S.171-1.

oooooooooooo

Counsel for the Plaintiff

Judgment entered as prayed this.......... day of....cvvirriiane

Deputy Registrar

Drawn and Filed by:

SUIGENERIS Uganda
P. O. Box 26365,

KAMPALA.
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APPLICATION TO SET ASIDE DEFAULT JUDGMENT AND DECREE

THE REPUBLIC OF UGANDA

IN THE HIGH COURT OF UGANDA AT KAMPALA

MISCELLANEOUS APPLICATION NO......cccccuc. OF.......covveueue



ABC...uuouierececnenensnensenssessesssessesssessessaessessasssens APPLICANT/DEFENDANT
VERSUS
D, ¢/ /S cevesnessnessnessnnesanesansnsnses RESPONDENT/PLAINTIFF
NOTICE OF MOTION

(Brought under Order 36 rule 11 and Order 52 rules 1 and 3 CPR)

Counsel for the applicants can be heard on the application for orders that:

4. The exparte judgment and decree entered against the applicant in
Civil suit No.......of.......be set aside.

5. The applicant be granted unconditional leave to appear and
defend the suit.

6. The execution of the exparte decree be set aside.

7. Costs of the application be provided for.

TAKE FURTHER NOTICE that the grounds of this application are contained in the affidavit
OF oo, , the applicant which shall be read and relied upon at the hearing but briefly
they are:
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1. The service of summons was not effective.

2. The applicant has got a good defend to the suit.

3. The applicant will suffer irreparable damage and gross injustice if
the exparte judgment and decree are not set aside.

4, Itis in the interest of justice that the exparte judgment and decree
be set aside, execution of the decree be set aside and the applicant be allowed to defend the

suit.
DATED this ........... day of ..o, 20.....
SUIGENERIS UGANDA

COUNSEL FOR THE APPLICANT

DEPUTY REGISTRAR

Drawn and Filed by:

SUIGENERIS Uganda
P. O. Box 26365,
KAMPALA.

Note:

This application should be accompanied by an affidavit which should be sworn by a person
conversant with the facts of the matter.

THE REPUBLIC OF UGANDA

IN THE HIGH COURT OF UGANDA AT KAMPALA

MISCELLANEOUS APPLICATION NO.......cccceee. OF......covvveueee



VERSUS

D /RO RESPONDENT/PLAINTIFF

AFFIDAVIT IN SUPPORT OF APPLICATION

1. That I am a male adult Ugandan of sound mind, the applicant in
this matter and swear this affidavit in that capacity.

2. That the respondent sued the applicant in civil suit no....... of
20....... in the High Court of Uganda at ......................

3. That the applicant was not aware of the existene of the above suit

as he was not served with summons.

4, That the applicant only saw an advertisement in the Monitor
newspaper for sale of his property scheduled for the ...day of ........ A copy of the
advertisement is attached and marked annexture ‘A’

5. The applicant has never obtained any loan from the respondent in
the sum claimed by the respondent.

6. That the applicant has got a good defend to the suit and a copy of
the draft written statement of defence is attached hereto and marked annexture ‘B’.

7. The applicant will suffer irreparable damage and gross injustice if
the exparte judgment and decree are not set aside

8. That it is in the interest of justice and equity that the application
for leave to appear and defend is allowed so that the suit is heard and determined on its
merits.

9. That whatever I have stated herein above is true and correct to the
best of my knowledge.
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Sworn at Kampala by the said

ABC DEPONENT this
.......... Day of.................. 20.....
BEFORE ME
COMMISSIONER FOR OATHS
Drawn and Filed by:
SUIGENERIS Uganda
P. O. Box 26365,
KAMPALA.
APPLICATION TO SET ASIDE DISMISSAL OF SUIT
THE REPUBLIC OF UGANDA
IN THE HIGH COURT OF UGANDA AT ....ccoceveereerecrecrecnees
MISCELLANEOUS APPLICATION NO. ...unnniernsnssensnesesennens OF 20....

ARISING OUT OF CIVIL SUIT NO.....cccecerureurneees OF 20....



XY7Z :zoaceesessaeesaseasasasianasiasassasnasasaassaeasassaseesases st APPLICANT/ PLAINTIFF
-VERSUS- 1. ABC

2. DEF :soascesessaeesasaseesannasenaseesasaseesassesessaeesasess st RESPONDENTS/ DEFENDANTS

NOTICE OF MOTION (EXPARTE)

(UNDER 0.9 rule 23,0.52 rules 1, 2&3 C.P.R and section 98 C.P.A).
TAKE NOTICE that this Honourable court shall be moved on the.............. day of

................................. 20.... A ceveeeeeeeeeeeeenenn.n0'clock in the forenoon/afternoon or soon thereafter
as counsel for the applicant shall be heard in an application for orders that:- 1. The order dismissing
High Court Civil suit no. 458 of 2013 be set aside

2. High court civil suit no. 458 of 2013 be reinstated and fixed for
hearing on its merits

3. The costs of this application be provided for.

TAKE FURTHER NOTICE that the grounds of this application are contained in the affidavit of
XYZ which shall be read and relied upon at the hearing of the application but briefly are;

1. The applicant’s advocates were precluded by sufficient cause from
appearing in court to represent the applicant/plaintiff.

2. That the applicant is very much interested in expeditiously
pursuing his case to its logical conclusion.

3. It is in the interest of justice and equity that the order dismissing
High court Civil suit No. ............... Of weeeeeene. be set aside and the main suit fixed for
hearing on its merits.

4. This application is brought in good faith and has not been
brought after inordinate delay.
5. Therefore it is just, fair and equitable that this application be
granted.

Dated at Kampala this................... day of oo 20.....

SUIGENERIS UGANDA
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(COUNSEL FOR THE APPLICANT)

GIVEN UNDER my hand and seal of this Honourable court this...day of............... 20.....

DEPUTY REGISTRAR

Drawn & Filed By

SUIGENERIS UGANDA

AFFIDAVIT IN SUPPORT OF THE ABOVE APPLICATION

THE REPUBLIC OF UGANDA
IN THE HIGH COURT OF UGANDA AT ....ccccevvreerecesnecnees
MISCELLANEOUS APPLICATION NO. ...ccvvieinisnsnnsnsssssassnsnns OF 20....
ARISING OUT OF CIVIL SUIT NO.......ccceeureuruenee OF 20....



-VERSUS- 1. ABC

2. DEF :ssaccesessaeesassasasnasaesasnasassaseasasaeesaeaassass st RESPONDENTS/ DEFENDANTS
AFFIDAVIT IN SUPPORT.
LXYZof C/O.ieeeeeeenne. Kampala Uganda do solemnly swear and sincerely state on oath
as hereunder;-
8. That I am a male adult Ugandan of sound mind and an advocate
of this court and all subordinate courts thereto practicing with...........c.c......... and well versed

with the facts of the main suit in which capacity I swear this affidavit.

9. That the applicant filed High court civil suit no............. of 20....
against the respondents jointly and severally for a declaration that the plaintiff is the lawful
proprietor of land comprised in ........cccc...... , permanent injunction and damages against
them.

10. That the above suit was fixed for hearing on
the.eee oo, 20....at

11. That I am counsel in personal conduct of this matter.

12. That I instructed my law clerk Mr..................... to fix this matter
for hearing who attended this court’s registry several times to have this matter fixed for
hearing until it was eventually fixed on the .......cccccevuevueee. 20....

13. That my law clerk.................. duly informs me that he informed

me of the hearing date though I do not recall this.

14. That out of bonafide and honest mistake I did not take note of the
hearing date in my diary

15. That I did not know that this case was coming up for hearing on
the weeeeeeeeeene, 20
16. ThatIdid notattend the court on that day and I only got to know

about the case when my clerk told me that it had been dismissed for non-appearance.

17. That the inadvertence of counsel should not be visited on the
innocent applicant/plaintiff who is very much interested in expeditiously pursuing his case

to its logical conclusion.
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18. That right from the time of filing the main suit, we have always
done all the necessary steps to prosecute the applicant’s suit and we have never reached court
after the scheduled time for hearing, although the main suit has never commenced.

19. That it is in the interest of justice and equity that the order
dismissing High Court civil suit no................. be set aside and the main suit fixed for hearing
on its merits.

20. That this application is brought in good faith and without any
inordinate delay.

21. That I swear this affidavit in support of an application seeking to
set aside the order dismissing High court civil suit..................... and to reinstate the same to

be heard on its merits.

22. That I certify that whatever I have stated herein above is true and
correct to the best of my knowledge.

Sworn by the Said XYZ

At Kampala

This....cccou... day of 20c..
DEPONENT

BEFORE ME

oooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

COMMISSIONER FOR OATHS

Drawn & Filed By

SUIGENERIS UGANDA

APPLICATION TO RELEASE PROPERTY FROM ATTACHMENT

THE REPUBLIC OF UGANDA IN THE HIGH COURT OF UGANDA AT KAMPALA

MISCELLANEOUS APPLICATION NO.......... OF .............
(ARISING FROM CIVIL SUIT NO.............. OF .....covuevuvennene )
ABCi...uuouenerennennennesnenessessessessnsnessssnens APPLICANT/OBJECTOR

VERSUS



D,/ /R RESPONDENT/JUDGMENT/CREDITOR

NOTICE OF MOTION

(Brought under Order 22 r 55(1), 56, 57 and Order 52 rules 1 & 3 CPR)

TAKE NOTICE that this honourable court shall be moved on the............. day of

Counsel for the applicants can be heard on the application for orders that:

8. The sale of motor vehicle registration number ......... be released
from attachment.

9. Costs of the application be provided for.

TAKE FURTHER NOTICE that the grounds of this application are contained in the affidavit of
ABC, the applicant which shall be read and relied upon at the hearing but briefly they are:

1. The motor vehicle Registration No......... is not liable to
attachment.
2. The vehicle does not belong to the judgment debtor but belongs

to the applicant and the judgment creditor has no interest legal or equitable in the same.

3. The applicant was in possession of the motor vehicle up to the
time of attachment.

4, The vehicle is still under attachment.

5. It is in the interest of justice that the said motor vehicle is released
from attachment.

SUIGENERIS UGANDA

COUNSEL FOR THE APPLICANT

GIVEN under my hand and the seal of this honourable court this.......... day
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DEPUTY REGISTRAR

Drawn and Filed by:

SUIGENERIS Uganda
P. O. Box 26365,
KAMPALA.

Note:

This application should be supported by an affidavit which should be sworn by a person conversant
with the facts of the matter.

THE REPUBLIC OF UGANDA IN THE HIGH COURT OF UGANDA AT KAMPALA
MISCELLANEOUS APPLICATION NO.......... OF ....ccueuee

(ARISING FROM CIVIL SUIT NO.............. ) S )

ABC...ucoueerrrrenresnensnnssessnessesssessessaesenns APPLICANT/OBJECTOR
VERSUS

D, '/ /R RESPONDENT/JUDGMENT/CREDITOR

AFFIDAVIT IN SUPPORT OF APPLICATION

I, ABC of ¢/0uueeeeeerieenne. do solemnly swear and state on oath as follows:



‘B’.

1. That I am a male adult Ugandan of sound mind, the applicant in
this application and swear this affidavit in that capacity.

2. That on the ....day of.......I entered into a contract of purchase of
motor vehicle, Range rover, Reg. No.......... from KLM. The contract is attached hereto and
marked annexture ‘A’.

3. That in accordance with the terms of the contract I paid the full
purchase price of Ug. Shs. 50,000,000 as per acknowledgment receipt attached hereto and
marked annexture

4. That after payment the seller, KLM issued me with a registration
book of the said motor vehicle which still bears the name of KLM as the registered owner. A

photocopy of the motor vehicle registration book is attached hereto and marked annexture
< b
C.

5. That I am yet to complete the process of transferring the
registration of the motor vehicle into my name.

6. That on the ....day of.....while I was driving along Kampala road, I
was stopped by a one.....who presented me with a document issued by the High Court of
Uganda requiring me to surrender the vehicle to him which I did upon advice of the
policemen accompanying him.

7. That I have made several attempts to recover the vehicle but to no
avail.

8. That on the ...day of.....I as noticed an advertisement in the
Monitor Newspaper to the effect that my car was to be sold on.................. A photocopy of

the said advertisement is attached hereto and marked annexture ‘D’.

9. That the motor vehicle Reg. No. ........ should not have been
attached for it does not belong to the judgment debtor in civil suit no............ Of v

315



10. That the said motor vehicle Reg. No........ was in my possession at
the time of attachment and it is still under attachment but not yet sold.

11. That I swear this affidavit in support of my application for an
order that the motor vehicle be released from attachment.

SWORN by the said ABC

DEPONENT

BEFORE ME

A COMMISSIONER FOR OATHS

Drawn and Filed by:

SUIGENERIS Uganda P. O. Box 26365,

KAMPALA.

APPLICATION FOR A TEMPORARY INJUNCTION

THE REPUBLIC OF UGANDA

IN THE HIICH COURT OF UGANDA AT KAMPALA

MISC APPLICATION NO. .....ccceeureerunens OF 20....

(Arising from Civil Suit No. ......... OF 20....)



ABC...uuouiirrininnnssensnnssessssssessanssessssssessssssessssssesssessssssessessaes APPLICANT

D, '/ /N cresseessesanensssssnssssssasnnne RESPONDENT

CHAMBER SUMMONS

(Brought under O. 41 r. 1& 2 CPR, Section 98 CPA)

LET ALL PARTIES CONCERNED attend the learned Judge in chambers on the
............................... Day of ......ccoeeeee 20.... at .............0’clock in the fore/ afternoon or soon
thereafter as counsel for the applicant can be heard on the application for orders that;

1. A temporary injunction be issued restraining the
respondent, her work men, agents and servants from evicting ,
intimidating , threatening or in any other way interrupting the
applicant’s use of the land at .........cccoeeeviniivinnencs

2. Costs be in the cause.

TAKE FURTHER NOTICE THAT this application is supported by the affidavit of the
applicant, ABC which shall be read and relied upon at the hearing but briefly the grounds of this

application are :-

1. The applicant has a prima facie case.

2. There is a sufficient cause as to why a temporary injunction order
should issue as the suit land is in danger of being sold and wasted.

3. There is a pending suit between the applicant and the respondent
which is likely to take long before it is disposed of and if the injunction order is not granted
by the time the suit is determined the suit land will have been put to waste.
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4. Balance of convenience favors grant of the application.

5. Its fair reasonable and in the interest of substantive justice if this
application is granted

GIVEN under my hand and seal of this honorable court this ......day of ................... 20....

DEPUTY REGISTRAR

These summons are taken out by SUIGENERIS Uganda.



THE REPUBLIC OF UGANDA

IN THE HIICH COURT OF UGANDA AT KAMPALA

MISC APPLICATION NO. .....ccceveviinennenn. OF 20....
(ARISING FROM CIVIL SUIT NO. ......... OF 20....)
ABC.uniriiinininnnnsinsnssississsssssssssssssssssssssesssssssssssssssssssesns APPLICANT
VERSUS
D, Q (/R ceeessnessnessnsssnssanesanssnanes RESPONDENT

AFFIDAVIT IN SUPPORT OF CHAMBER SUMMONS

L, ABC of C/0uuuuiiiiviviiiciiiinene, P.O BoX .coouevuennn.. —— do solemnly make oath and state as

follows:-

1. ThatIam a male adult Ugandan of sound mind, the applicant and
swear this affidavit in that capacity.

2. That the respondent filed the appending suit No. .....of ........
before this honorable court but before the same is determined the respondent has kept on
utilizing the land and of recent she is threatening to sell it.

3. That the respondent has been using the land as a tenant on it and
paying rent, and of recent has defaulted in paying the said rent.
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4. That the applicant had planted in the suit land a banana
plantation to make an income for the applicant.

5. That the respondent has threatened to destroy the banana
plantation, an act that has will vitiate the status quo.

6. That the said suit pending in court is likely to take long before it is
disposed and if this application is not allowed and by the time the suit is disposed of the
suit land will have been sold off an act that will render my application nugatory.

7. That the respondent intends to evict the applicant from the suit
land which would make the applicant to suffer an irreparable damage.

8. That the damage to be suffered by the applicant cannot be atoned
for in monetary terms.

9. That I depone hereto in support of an application for temporary
injunction pending the hearing and disposal of the main suit.

10. That all what is contained herein is true and correct to the best of
my knowledge save the contents of paragraphs which source I have disclosed.

Sworn at Kampala by the said

DEPONENT this........... Day of......ccccoeeue. 20.....
BEFORE ME
COMMISSIONER FOR OATH

Drawn and Filed by:

SUIGENERIS Uganda

P. O. Box 26365,



KAMPALA.

THE REPUBLIC OF UGANDA

IN THE HIICH COURT OF UGANDA AT KAMPALA

MISC APPLICATION NO. ....cccceeureenesnnens OF 20....

(Arising from Civil Suit No. ......... OF 20....)
ABCi..uuuuiriesrieninnninsisnessissssisssssssissssisssssssssssssssssssssssssess APPLICANT
VERSUS
XYZuuoriviricrirensissisensisnssessissssessssessissssssssssssesssssssssssssssssssne RESPONDENT

SUMMARY OF EVIDENCE

As contained in the affidavit of the applicant.

LIST OF WITNESSES

1. Applicant

2. Any other witness with leave of court
LIST OF DOCUMENTS
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1. Pleadings in civil suit No....... Of e 2. Any other document with leave of court.

LIST OF AUTHORITIES

L. Civil Procedure Act Cap 71

2. Civil procedure Rules SI 71-1

3. Case law

4. Any other witness with leave of court.
Dated at Kampala this .......cccccoovviiviiiniinnn. o Ee) R 20.....

COUNSEL FOR THE APPLICANT

Drawn and Filed by:

SUIGENERIS Uganda
P. O. Box 26365,

KAMPALA.



APPLICATION FOR SECURITY FOR COSTS

THE REPUBLIC OF UGANDA IN THE HIGH COURT OF UGANDA AT KAMPALA
MISCELLANEOUS APPLICATION NO. ....... OF .....cueue.

(ARISING FROM CIVIL SUIT NO............. 1) )

CHAMBER SUMMONS

(Under Order 26 Rules and 3 of the Civil Procedure Rules, SI 71-1)

LET ALL PARTIES CONCERNED attend the learned Judge in chambers on the....... day
OF e 20.... at....... O’clock in the fore/afternoon or as soon as counsel for the applicant
can be heard for Orders that:

1. The respondent herein, being the plaintiff in Civil Suit
No......of......... be ordered to pay security for the applicant’s costs in the said suit.
2. Costs of this application be provided for.

TAKE NOTICE that the grounds of this application are contained in the affidavit of ABC, the
applicant, which shall be read and relied on during the hearing but briefly they are as follows: (d)
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(e) The respondent is not resident in Uganda and has no known assets

in Uganda.

() The applicant has a good defence to the suit with a high
probability of success.

(g) It is in the interest of justice that this application be granted.

This summons was taken out by counsel for the applicant.

DEPUTY REGISTRAR

Drawn and Filed by:

SUIGENERIS Uganda
P. O. Box 26365,

KAMPALA.



THE REPUBLIC OF UGANDA IN THE HIGH COURT OF UGANDA AT KAMPALA
MISCELLANEOUS APPLICATION NO. ........ OF .....c.cu..

(ARISING FROM CIVIL SUIT NO............. OF .....covuvvuvennene )

AFFIDAVIT IN SUPPORT OF APPLICATION

I, ABC of P. O. Box 26365 Kampala do make oath and state as follows:

8. That I am an adult male of sound mind, the applicant herein and
I swear this affidavit in that capacity.

9. That the applicant is the defendant in High Court Civil suit
no.....of..... instituted by the respondent/plaintiff in the High Court of Uganda at Kampala.

10. That the respondent herein is a Canadian citizen who visits
Uganda occasionally but does not have any known assets in Uganda.

11. That the applicant has a good defence to the suit with a high
probability of success.

12. That in the event of losing the said suit the applicant shall have
nothing to attach to recover its costs of the suit.
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13. That I swear this affidavit in support of the applicant’s application

for security for costs.

14. That whatever is stated herein above is true to the best of my
knowledge and belief.

15. Itis in the interest of justice that this Application be granted.

16. That I swear this affidavit in support of the Applicant’s

application for an order of security for costs. .

SWORN by the said ABC

AtKampala this...... oo, Day of............... 20..... DEPONENT

BEFORE ME

A COMMISSIONER FOR OATHS

Drawn and Filed by:

SUIGENERIS Uganda
P. O. Box 00000,

KAMPALA



APPLICATION FOR LEAVE TO APPEAR AND DEFEND THE SUIT

THE REPUBLIC OF UGANDA

IN THE HIGH COURT OF UGANDA AT KAMPALA

MISCELLANEOUS APPLICATION NO......cccceeue. OF......covveuueee

(ARISING FROM CIVIL SUIT NO......ccc0eu. OF .....cccueueenene )

VERSUS

D, @ ¢/ /S ceeessnessnssnsssnesanssanssnnnes RESPONDENT/PLAINTIFF

NOTICE OF MOTION

(Brought under Order 36 rule 3 and Order 52 rules 1 and 3 CPR)

Counsel for the applicants can be heard on the application for orders that:

10. The Applicant be granted unconditional leave to appear and
defend Civil Suit
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11. Costs of the application be provided for.

TAKE FURTHER NOTICE that the grounds of this application are contained in the affidavit

OF e , the applicant which shall be read and relied upon at the hearing but briefly
they are:

1. The applicant was never served with summons.

2. The applicant is not indebted as claimed by the respondent.
12. Itis just and equitable that the applicant be granted leave to appear

and defend the suit.

DATED this .......... day of ., 20....

SUIGENERIS UGANDA

COUNSEL FOR THE APPLICANT

GIVEN under my hand and the seal of this honourable court this.......... day

Deputy Registrar Drawn and Filed by:

SUIGENERIS Uganda
P. O. Box 26365,

KAMPALA.



Note:

This application should be supported by an affidavit which should be sworn by a person conversant

with the facts of the matter.

THE REPUBLIC OF UGANDA

IN THE HIGH COURT OF UGANDA AT KAMPALA

MISCELLANEOUS APPLICATION NO................ OF......covvveuueeee
(ARISING FROM CIVIL SUIT NO.............. OF .....ccceueeuene )
ABCi....uuouirrnennnennennnnesnessnsssssessssssssssssssssesseses APPLICANT/DEFENDANT
VERSUS
D, @ ¢/ /S ceeessnessnssnsssnesanssanssnnnes RESPONDENT/PLAINTIFF

AFFIDAVIT IN SUPPORT OF APPLICATION

23. That I am a male adult Ugandan of sound mind, the applicant in
this matter and swear this affidavit in that capacity.

24. That the respondent instituted civil suit no............ o] S
against the applicant in the High Court of Uganda at.........cccocvvviiiirnvininicnnce,

25. That the applicant was never served with summons in summary
suit and only got to know of the case through my lawyer who informed me that a suit had
been filed against me in this court.

26. That I am not indebted to the respondent in the sum claimed in
the suit.
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27. That I have a good defence to the suit and a copy of my draft
written statement of defence is attached hereto and marked annexture ‘A’.

28. That it is in the interest of justice and equity that the application
for leave to appear and defend is allowed so that the suit is heard and determined on its
merits.

29. That I certify that whatever I have stated herein above is true and

correct to the best of my knowledge.

Sworn at Kampala by the said

ABC DEPONENT this

BEFORE ME

COMMISSIONER FOR OATHS

Drawn and Filed by:

SUIGENERIS Uganda



APPLICATION FOR INTERIM INJUNCTION

This Notice of motion should be accompanied by an affidavit sworn by a person conversant with
the facts of the matter.

THE REPUBLIC OF UGANDA

IN THE HIICH COURT OF UGANDA AT KAMPALA

MISCELLANEOUS APPLICATION NO. ....cccceuveursurnnne OF 20....
(Arising from Misc. Application No. ......... OF 20....)

(Arising from Civil Suit No. ......... OF 20....)
ABC.iiiiiiiiinninnicsnisnsisssisssssssisssssssssssssssssssssssssssssssssssaes APPLICANT
VERSUS
D, Q ¢/ /. ceteesssneessnessnnessssnessaneans RESPONDENT

NOTICE OF MOTION

(Brought under O. 52 r. 1& 2 CPR and Section 98 CPA)
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the application for orders that ;

1. That an interim order issues restraining the respondent, her work
men, agents and servants from utilizing, selling, alienating or causing waste to land the
subject of civil suit no......... of 20.... until the final determination of the main application for

temporary injunction.

2. Costs be in the cause.

TAKE FURTHER NOTICE that this application is supported by the affidavit of the applicant (
ABC ) which shall be read and relied upon at the hearing but briefly the grounds of this application

are :-

1. That there is a sufficient cause as to an interim order should issue

as the suit land is in danger of being wasted

2. That the respondent shall not be prejudiced if this application is
allowed as the said land belongs to the applicant.

3. That it is reasonable and in the interest of justice that this

application is allowed.

Dated at Kampala this ......cccccovvviiiniiinincnnines day of ..o 20.....

SUIGENERIS UGANDA

COUNSEL FOR THE APPLICANT

Given under my hand and seal of this honorable court this ....... day of ..o, 20.....

DEPUTY REGISTRAR



Drawn and Filed by:

SUIGENERIS Uganda

P. O. Box 26365, KAMPALA.

INTERIM ORDER

This is the order that is issued upon grant of an application for an Interim Order.

THE REPUBLIC OF UGANDA

IN THE HIICH COURT OF UGANDA AT KAMPALA

MISCELLANEOUS APPLICATION NO. ....ceceveeurcenene OF 20....
(Arising from Misc. Application No. ......... OF 20....)

(Arising from Civil Suit No. ......... OF 20....)
ABC..uuueirrinrirnsnssisnsnssesnssssessssssissssssessssssessssssssssssssssssssssasss APPLICANT
VERSUS
D, Q (/R ceerenesesnenesenensasneneasanene RESPONDENT
INTERIM ORDER
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THAT upon hearing from counsel for the applicant on the .... of ................... 20.... T am satisfied
that this is a proper case where an interim order restraining the respondent from utilizing, selling,
alienating or causing waste to land in dispute pending the hearing and determination of the main

application for a temporary injunction, it is hereby ordered that:

1. An interim is hereby granted restraining the respondent, her
agents, assignee, workmen from utilizing, selling, alienating or causing waste to land in
dispute pending the hearing and determination of application of temporary injunction

application.
2. Costs of the application shall be in the Cause.
GIVEN under my hand and the seal of this Court this......... day of.....cccceuee. 20.....

DEPUTY REGISTRAR



APPLICATION FOR AN ORDER OF GARNISHEE

THE REPUBLIC OF UGANDA IN THE HIGH COURT OF UGANDA AT

KAMPALA MISCELLANEOUS APPLICATION NO. ....... OF ..ceneenene
(ARISING FROM CIVIL SUIT NO............. OF covviviiiinnnnnnnn. )
N 5 e APPLICANT/JUDGMENT CREDITOR
VERSUS
D, 0/ RESPONDENT/JUDGMENT DEBTOR
AND
OPQuciiiiiiiiiiiiiiiiiiiiiittriierr et GARNISHEE

CHAMBER SUMMONS

(Under Order 23 Rules 1 and 10 of the Civil Procedure Rules, SI 71-1)

LET ALL PARTIES CONCERNED attend the learned Judge in chambers on the.......day
OF e 20.... at....... O’clock in the fore/afternoon or as soon as counsel for the applicant
can be heard for Orders that:

(d) A Garnishee order be granted against the Garnishee to pay all
money arising to the judgment debtor herein to the applicant.

(e) Costs of this application be provided for.
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TAKE NOTICE that the grounds of this application are contained in the affidavit of
....................................... (annexed hereto) which shall be read and relied on during the hearing but
briefly they are as follows:

(h) I obtained a decree against the respondent/judgment debtor in
High Court Civil suit no.....of ..........

(1) The decretal amount remains unpaid even as demand for the same
has been made.

) The judgment debtor’s known assets are not sufficient enough to
satisfy the decree.

(k) Itis in the interest of justice that this application be granted.

This summons was taken out by SUIGENERIS Uganda, counsel for the applicant.

DEPUTY REGISTRAR

Drawn and Filed by:

SUIGENERIS Uganda
P. O. Box 26365,

KAMPALA



THE REPUBLIC OF UGANDA IN THE HIGH COURT OF UGANDA AT

KAMPALA MISCELLANEOUS APPLICATION NO. ......... OF .............
(ARISING FROM CIVIL SUIT NO............. OF cecvviiiiniinnnnns )
2N 3 e APPLICANT/JUDGMENT CREDITOR
VERSUS
D, 4/ /e RESPONDENT/JUDGMENT DEBTOR
AND
OPQucniiiiiiiiiiiiiiiiiiiiiiiit ittt GARNISHEE

AFFIDAVIT IN SUPPORT OF APPLICATION

LABCOf o ,P.O.Box....... do make oath and state as follows:

17. That I am an adult male Ugandan of sound mind, the applicant
herein and I swear this affidavit in that capacity.

18. That Iinstituted a suit against XYZ at the High Court of Uganda
at Kampala in Civil suit
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19. That on the .... day of....... i obtained judgment against XYZ for
the payment of Ug Shs. 20,000,000 and a decree was subsequently extracted. A copy of the
decree is attached hereto and marked annexture ‘A’.

20. That I have made demanded payment of the decretal sum from
the respondent without success. A copy of the demand note served on the respondent is
attached hereto and marked annexture ‘A’.

21. That I have discovered and now know that the judgment debtor
is owed money by OPQ in the sum of Ug Shs. 20,000,000/= for the chicken feeds supplied by
him.

22. That the judgment debtor’s known assets are not sufficient

enough to satisfy the decree.

23. That it is in the interest of justice that the above sum due to the
judgement debtor from the said OPQ be paid to the applicant in satisfaction of the decree.

24. That this affidavit is sworn in support of my application for a
Garnishee order.

25. That whatever is stated herein is true to the best of my knowledge.
26. Whatever is stated above is true to the best of my knowledge.
SWORN by the said ABC
at Kampala this......
day of.......cccc..c. 20.....
DEPONENT

BEFORE ME

oooooooooooo



A COMMISSIONER FOR OATHS

Drawn and Filed by:

SUIGENERIS Uganda P. O. Box 26365,

KAMPALA.
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AFFIDAVIT IN REPLY

THE REPUBLIC OF UGANDA

IN THE HIICH COURT OF UGANDA AT KAMPALA

MISC APPLICATION NO. .cccveveinininnnenen OF 20....
(ARISING FROM CIVIL SUIT NO. ......... OF 20....)
L N & N APPLICANT
VERSUS
D, /T RESPONDENT

AFFIDAVIT IN REPLY

TABC Of C/O e P.OBOX cooeeeeeeeeeeeeeenn. do solemnly state on oath and swear
that :-

1 That am the respondent herein above and with capacity to swear

this affidavit



2. That the respondent did borrowed money from me.

3. That the applicant paid part of the debt and remained with the
balance.

4. That there is no triable issue.

5. That there is no defence to the claim.

6. That what is stated herein above is true and correct to the best of
my knowledge and belief.

Sworn at Kampala by the said

XYZ DEPONENT this .......... Day of.......cccc..e.

BEFORE ME

COMMISSIONER FOR OATHS

Drawn and Filed by:
SUIGENERIS Uganda
P. O. Box 26365,

KAMPALA.
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THE REPUBLIC OF UGANDA

IN THE HIICH COURT OF UGANDA AT KAMPALA

MISC APPLICATION NO. ..cceviieiniinennene. OF 20....
(ARISING FROM CIVIL SUIT NO. ......... OF 20....)
2 N 5 e APPLICANT
VERSUS
D, 0 /N RESPONDENT

SUMMARY OF EVIDENCE

As per the affidavit

LIST OF WITNESSES



1. The applicant

2. Any other with leave of court
LIST OF DOCUMENTS

1. The agreement dated 03/09/2008

2. Demand Notice

3. Any other with leave of court.
LIST OF AUTHORITIES

1. The Civil Procedure Act Cap 110 2. The Civil Procedure Rules

3. Case Law.
4. Any other with leave of court .
Dated this ceeeeeeeeeeeeeeeeeenee, day of ..o 20.....

COUNSEL FOR THE RESPONDENT

Drawn and Filed by:
SUIGENERIS Uganda
P. O. Box 26365,

KAMPALA.
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DECREE

THE REPUBLIC OF UGANDA

INTHE ..cooiiiiiiiiiiiiiiiiiiiriinicncercncea, COURT AT...cccovvniiiinininnnnnnnn.
CIVIL SUIT NO............. OF 20
2 5 L e PLAINTIF
F
VERSUS
D, 0 /P
DEFENDANT

DECREE

This suit coming for final disposal this............ day  Ofiiiinians 20....  before

........................................................ in the presence of ......ccccovvvieivinuinne

Counsel for the plaintiff, I'T IS HEREBY DECREED as follows:
IT IS HEREBY ORDERED that:-
L e e e e et e e e ba e e e b e e e e eareeeeaba e e e nraaeeenraaanas

2 ettt



DEPUTY REGISTRAR
Extracted by:

SUIGENERIS Uganda
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NOTICE OF APPEAL

IN THE HIGH COURT OF UGANDA AT KAMPALA CIVL APPELA NO.

...................... OF 20
N 3 APPELLANT
VERSUS
D, "4/ /7 RESPONDENT
NOTICE OF APPEAL

TAKE NOTICE that .......ccccccviiiviniiiciiciicnnne, (appellant) being dissatistied with the decision
Of et COUTT GIVEN ALu.ueeieiiiciiciciiiieeeeens (where decision was given) on the
........................................ day of...iicecee 200, contends  to  appeal to the
............................................................ (higher court) on the whole of the said decision.

The address of service of the appellant is ¢/o

SUIGENERIS UGANDA

COUNSEL FOR THE APPELLANT



TO: THE REGISTRAR
HIGH COURT

KAMPALA

LODGED in the High Court at Kampala this

Drawn and filed by

SUIGENERIS Uganda
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MEMORANDUM OF APPEAL

IN THE HIGH COURT OF UGANDA AT KAMPALA CIVL APPELA NO.

5 e APPELLANT

D, 0/ /7t RESPONDENT

MEMORANDUM OF APPEAL

The appellant.........ccccocvvivvcnnininiiicine, being aggrieved by and satisfied by and dissatisfied
with the decision
OF e OF e court delivered on
the.......... Of e, 20.... hereby appeals to the court of Appeal against the entire decision on the
following grounds:
1. The learned judge erred in law and
FACE ettt
2 The learned



SUIGENERIS UGANDA

COUNSEL FOR THE APPELLANT

TO: The HOMN auuaeeeeecnennneeeeeeecsrnnnseeeecsssnnsseenesses

The justices of Court of Appeal

LODGED in the Registry at Kampala this ................ day of.....ccecevriennennncnes of

20....

----------------------------------------------

REGISTRAR

Drawn and filed by:

SUIGENERIS Uganda
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APPLICATION FOR EXECUTION

INTHE ..ooviiiiiiiiiiiiiiiiiiiiiiieiieienaes 0 J L CIVIL SUIT
NO..ovviiieinnennne 0 J
N 5 PLAINTIFF
VERSUS
D, 4 /e DEFENDANT

APPLICATION FOR EXECUTION

WE SUIGENERIS UGANDA Counsel for the decree-holder hereby apply for execution of the
decree herein below set forth: -

Name of suit

Name of Parties




Date of Decree

Whether any appeal preferred from decree

Amount of costs awarded

Against whom to be executed

Mode in which the assistance of court is
required

We declare that what is stated herein is true to the best of our knowledge and belief.

Signed ... Counsel for Decreeholder
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OBJECTION MY LORD

WARRANT OF ATTACHMENT OF PROPERTY

THE REPUBLIC OF UGANDA

IN THE HIGH COURT OF UGANDA AT ...ccoceiviiniieineinennns
CIVIL SUIT NO. ...... OF .........
- . ORI I AL N R — PLAINTIFF
VERSUS
D, ¢/ /T B Ma DEFENDANT
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ISAAC CHRISTOPHER LUBOGO

WARRANT OF ATTACHMENT AND SALE OF MOVABLE PROPERTY (O. XIX RULES 40
AND 6)

TO:

Bailiff of court

WHEREAS ...ttt (hereinafter referred to as the judgment debtor) was ordered
by decree/order of this court passed on..........cccocuniee in the above suit to pay the judgment creditor the sum of
) s RN and whereas Shs..................... has not been paid and remains owing on account of the said
decree together with the sum of...........c.c.cce. on account of interest at a rate per annum up to the date of

payment, on the decretal amount up to the payment in full and costs of the suit of Shs.......cccccoeuviiiviinininnnce.
These are to command you to attach the movable property of the said judgment debtor as set forth in the schedule
on the reverse hereof, and which shall be pointed out to you by the judgment creditor or his agents and unless the
said judgment debtor shall pay to you the said sum of Shs...........ccccevevivininiines and further interest as aforesaid
and your fees for the attachment, to sell by public auction at the time or the date and subject to the condition set
out in the notification of sale, a copy whereof is sent herewith, the said movable property in execution of the said
decree or so much thereof as will realize the sum of Shs..........cccoevevivveeiniennnnnnne. and further interest as aforesaid
and your fees for attachment and sale.

This serves to direct every Police Officer to ensure that the execution is done in a proper manner.

NB: The sale hereby ordered shall not take place before Fourteen Clear days from the date on which notice for
such sale has been advertised.

You are hereby commanded to return this warrant on..........c.. or before the............... day
OF e, 20.... certifying the manner in which it has been executed or reason why it has not been
executed.

GIVEN under my hand and the seal of this Court



OBJECTION MY LORD

REGISTRAR

NOTIFICATION OF SALE

The terms of sale are set out in High Court Circular No. 1/58 dated 17 day of July 1958 issued to all Court
brokers. The public notice and advertisement shall be in the form and manner set in the above circular.

SCHEDULE

By way of attachment and sale of the Applicant’s movable property.
Items

1.

2.

3.

TOTAL

ooooooooooooooooooooooooooooooooooooooooooooooo

DEPUTY REGISTRAR
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ISAAC CHRISTOPHER LUBOGO

Warrant of Committal

THE REPUBLIC OF UGANDA

IN THE HIGH COURT OF UGANDA AT KAMPALA

CIVIL SUIT NO........... OF woveveneereereevennennnnn,
PN ToNUNU | L SN/ /% (N1 . O PLAINT
IFF
VERSUS
.o '¢ AT | | | (45 i S DEFENDANT

WARRANT OF COMMITAL OF A JUDGMENT DEBTOR TO JAIL

(0. 22 R 37 OF CPR)

TO:
The Officer in Charge, Murchison Bay

Luzira Prison



OBJECTION MY LORD

WHEREAS oo who has been brought to this Court this....... day of
.......................... 20.... under arrest, is the Judgment debtor in the above matter.

YOU ARE HEREBY COMMANDED to receive the said judgment Debtor into the Civil Prison and keep him
imprisoned therein for a period not exceeding Six months or until further orders of this Court, and the
judgment creditors shall pay his maintenance costs of Ushs.

2,000/= per day.

GIVEN under my hand and  the seal of this Court

DEPUTY REGISTRAR
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ISAAC CHRISTOPHER LUBOGO

PRODUCTION WARRANT

THE REPUBLIC OF UGANDA

IN THE HIGH COURT OF UGANDA AT ....cccevviieineininnnnne.
CIVIL SUIT NO.......... OF.cciiiiiiiinnnnnnnnn.
ABC .....cooeveeeiliolo..... SOMT RN, .. LRFANL........ooceennrnnininnnnnnnnn. PLAINTIFF
VERSUS
D, ¢/ /& 4 O B e DEFENDANT
PRODUCTION WARRANT

TO:

The Officer in Charge, Murchison Bay

Luzira Prison

in this Court on the date and time abovementioned.



OBJECTION MY LORD

GIVEN under my hand and the seal of this Court

DEPUTY REGISTRAR

NOTICE TO SHOW CAUSE WHY WARRANT OF ARREST SHOULD NOT ISSUE

THE REPUBLIC OF UGANDA

IN THE HIGH COURT OF UGANDA AT KAMPALA

VERSUS

.......... R, ceesessessacsassensss DEFENDANT

NOTICE TO SHOW CAUSE WHY WARRANT OF ARREST SHOULD NOT ISSUE

TO: AR N
WHEREAS M/S oo, & Co. Advocates have made an application to this Court for execution of the
Decree in Civil Suit No. ....... Of o by the arrest and imprisonment of you in person, you are hereby required
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ISAAC CHRISTOPHER LUBOGO

to appear before this Court on .......cccccveveeiccivcrriecence. at ....... O’clock in my chambers to show cause why you
should not be committed to a Civil Prison in execution of the said decree.

Given under my hand and the seal of the Court this............... Of e RS ... 20....

..... cessssssssssssssnsnsnnesss DEPUTY REGISTRAR
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ABOUT THE BOOK

“Objection My Lord” s a phrase often used In court. This book covers all the nitty-grit-
ty for one to practice law In the best and legal way possible within limits of good con-
duct and professionalism. Charles Dickens in “The Old Curiosity Shop®™ has spoken this
of lawyers. “If there were no bad peopie. there would be no good lawyers.” | have
already listed how the good lawyers conduct themsalves in my former book. “Profes-
sional Malpractice In Uganda” this book will thence equip the reader with the practi-
cal tools of the legal profession. making them grasp these basic skills in addition to
mastering legal professionalism.

This Is a package to my Learned Friends, to know the must know and learn to practi-
ce within the legal |imits and more so. discover the legal exceptions and present such
in a legal manner; to distinguish precedents tactically and persuade intellectually
where no such exist It Is a summary of legal principles requisite for one to properly
establish their case before court This book is a one stop masterpiece for a reader to
grasp the other more practical duties of a lawyer apart from litigation and drawing
deeds By training consistency yet with honest dealings. this book navigates along the
professional to the moral and most practical situations encountered by a lawyer while
furnishing one with the gist and nothing less It is a training for every “officer of court”
to make use of their greatest tool “the tongue™ to not only persuade but also assist
court and the state In ensuring justice

Be blessed to find all you seek and be gifted a package. so much more than you
expect in this book
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