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CHAPTERR oNE

INTRODUCTION AND QORIGIN QF
ETHICS

Introduction of key terms.

Professbnal Malpractice refers to negligence or misdeeds by many professionals such as doctors,
dentists, chiropractors, optometrists, nurses architects, engineers. Professional misconduct seems
to be a topic in daily news headlines.

Malpractice law provides theules and procedures for holding professionals responsible for the
harm that results from their carelessness. People depend on lawyers, pastors, judges, accountants
and engineers, traditional medical practitioners, doctors and all other experts to pleefojobs

prudently. They are entrusted with the sacred duty of preserving virtues of life, promoting justice
for the oppressed, protecting health, offering penance to those who repent. However, these people
instead act contrary and thus the term Prof@sdimisconduct. States governed by their various

laws provide solutions to the violations conducted by these professionals. The law of Professional
Misconduct aims at addressipgpfessionahegligence, creating a forum for redress mechanisms,
promotingaccountability, fostering patient safety and providing quality services.

Meaning of Professional.

The word Professional means practicing of a learned art in a characteristically methodological
courteous mannér.lt should be noted and recorded thatekiery profession is guided by a code

of conduct of ethics and headed by an overall or regulatory body. The conduct of conduct sets the
standard of minimally accepted conduct within their profession. They act as a guide to ensure
right and proper conduat the daily practice of the profession.

LNBIY DFNYSNE GKS $§RAéRioEWest PubiBRinG Sompdnyslimised. OG A 2y I NB T ¢
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Key terms in Professional malpractice.

Negligence Negligence means failure to perform up to the standard of care which causes injuries
to a patient or client.

Standard of care Standard of care is the quality abfessionalism which is expected from a
person executing his profession.

Medical Malpractice. A medical malpractice suit is a type of personal injury suit against a health
care professional when the provider has injured a patient.

Plaintiff. A plaintiff is a person who initiates a law suit.

Defendant.Defendant is a person sued by the plaintiff. That is a person whom the case is against.
DamagesDamages means compensatory money obtained in a suit.

Settlement. It is a sum of money the plaintiff acceptsiead of going to court.

Ethics:

There is no universal accepted definition of ethics because the word ethics is too complex to
define. The word ethics is understood to include nobility, honesty, accountability, trust, truth,
hardwork and openness. Hts are principles and values with rules of conduct and tlaats
regulate human beings opeofession. These principles affect how a person lives his or her life
and makes decisions. Every profession is guided by its own.ethics

Professional ethics itihe literal meaning means a body of moral principles. Professional ethics

and conduct constitutes a set of rules and behaviors which facilitates effective interaction on
professional matters. Ethical rules are like laws or standards that govern sogebf@ssional
standards and deals with respect for oneds <co

Sources of ethics include the constitute, statutes, professional codes, case law, court rule books,
common law and doctrines of equity. Areas covered by ethigalatds include

-Independence, honesty and integrity.

-Competence which encompasses academic qualifications, training and meeting other practicing
requirements such as holding a valid license or even practicing certificate in case someone is a
lawyer.
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ORIGIN OF ETHICS

Ethics comes from a Greek term ethos which mese
Aristotle used it to refer to a personiths char
human character and condukttis the sciene of ideal human character expressed through moral

action, conduct, motive, containing a right ofitteg. It involves systematizing, defending and

dealing with the concepts of right and wrong behavior. These principles affect how a person lives

his or Fer life and makes decisions. Ethics are principles and values which together with rules of
conduct and laws, regulate a profession. They act as an important guide to ensure right and proper
conduct in the daily to day activities of the professionals.

The &rm ethics is used in three different but related ways, signi{ging general pattern or "way

of life," (2) a set of rules of conduct or "moral code,” and (3) inquiry about ways of life and rules
of conductIn the first sense we speak of Buddhist ori§€fan ethics; in the second, we speak of
professional ethics and of unethical behavior. In the third sense, ethics is a branch of philosophy
that is frequently given the special namdiofe t a e tThei peesent discussion will be limited

to the historyof philosophical or "meta” ethics, for two reasons. First, because it is impossible to
cover, with any degree of thoroughness, the history of ethics in either of the first two senses.
Practices and the codification of practices are the threads out of alhichhuman culture is
woven, so that the history of ethics in either of these senses would be far too vast a subject for a
brief essay. Second, although ethical philosophy is often understood in a broad way as including
all significant thought about huan conduct, it can well be confined within manageable limits by
separating purely philosophical thought from the practical advice, moral preaching, and social
engineering that it illuminates and from which it receives sustenance. This distinction, while
samewhat artificial, makes sense of the common opinion that philosophy in general, and ethical
philosophy in particular, was invented by the Greeks.

According to the ZBdomathing £ t b dsereDfoc relatingrtoanosal
obligations thatone person owes another; esp., in law, of or relating to legal ethics <the ethical
rules regarding confidences. In legal ethics, it is something in conformity with moral norms or
standards of professional conduct.

Values or morals; a view by Dr. R. Wilfre d

It is observable that Ethics is largely premised on what is moral and Goed:entral questions

of philosophical ethics are: What do we or should we mean by "good" and "bad"? What are the
right standards for judging things to be good or bad? how dprjadts of good and bad (value
judgments) differ from and depend upon judgments of vakwdral fact?lt is important to
mention that anything considered fAgoodo i s wus
dependent upon personal judgment. Simgjlavhat is moral depends on who gives the judgment.

2Bryan AGarner. £ I O1 Q& [ | BEdSpy.G3RA 2y I NBEZ
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| have come to learn that much as doing something good is more achievable and easily appreciated,
something moral will depend on so many factors surrounding the individual and their society. Am

well inclined to the meaning in the words expressedbyWilfred Rajulin his articleA Et hi c a |
Chall engeswher &Jgaomn awr i ti ng about o&édvalues, 6 nt

In Uganda today, values are turned upside down. When an individual struggles to earn his/her
wedth genuinely and takes a long time to make any big financial gains, he/she is termed foolish,
dull and not enterprising. On the other hand, wealth gained overnight through fraudulent ways,
thus exalting the financial status of that individual, such ageis considered successful, serious

a hero etc.

According to Dr. Rajul, he relates the wrong attitude to a misguided interpretation of the Holy
Scripture, that;

When Jesus called a repentant thief a good thief because he repented and acknowledge his
mistakes by asking for mercy and help from Jesus, some Ugandan would call a person who
misappropriates the public wealth and invests that wealth in Uganda a goodHéitfus opine

that themisinterpretation of the scripturas responsible for the mordbwnwarp today where

People who amass wealth from dubious sources are considered successful, enterprising and
therefore have become models for our young people to immioldtis. opinion, he deems thas

great ethical challenge in Uganda.

Ethics is agreat attribute of Greeks owing to their serious input into formalizing concepts relative

to good ethical living and which today have been repeated by present day authors. Take for
instance the todayddqsaddrmhmomi pmhdisageatien ahotdad t hy [
ages in the times of Socrates.

Greek Ethics

Ethical philosophy began in the fifth century BCE, with the appearance of Socrates, a secular
prophet whose selppointed mission was to awaken his fellow men to the need for rational
criticismof their beliefs and practices.

Henry Sidgwiclput it that;

This emergence of an art of conduct with professional teachers cannot thoroughly be understood,
unless it is viewed as a crowning result of a general tendency at this stage of Greek aivmbzatio
substitute technical skil |l for traditional pr
nature and spontaneous exercise, but was to be attained by the systematic observance of rules laid
down by professional trainers, it was natural to Khihat the same might be the case with
excellences of the sotil.

3Henry Sidgwick (Outlas of the History of Ethics, p. 21)

—
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Early Greek thinkers drew frequent comparisons between medicine and ethics, describing ethics
as the "art of living" and the "care of the soul." Socrates' mt#tepund mind in a sound bpd
suggests thenedical image of ethics as mental hygieMany thinkers took a special interest in
medicine, and, recognizing the interdependence of mind and body, they practiced a rudimentary
psychiatry. Protagoras, Gorgias, and Thrasymachus taughtasettfi seHadvancement and of
attaining virtue. They stressed the difference between subjective values and objective facts,
arguing that good and evil are matters of personasecor social agreement (nomoathrer than

facts of nature (phusis

Socrates

Socrates stood midway between the unexamined, traditional values of the aristocracy and the
skeptical practicality of the commercial class. Like the Sophists, he demanded reasons for rules of
conduct, rejecting the sgliistifying claim of traditionand for this reason he was denounced as a
Sophist by conservative writers like Aristophanes. But unlike the Sophists, he believedttiet

use of reason man could arrive at a set of ethical principles that would reconciietesdtt with

the common @pd and would apply to all men at all times.

The central questions of ethical philosophy were raised for the first time by Socrates and the
Sophists, but only Socrates realized the difficulty, bordering on impossibility, of finding adequate
answers. In tls respect, Socrates may be regarded as the first philosopher, in the strictest sense of
the term.

The Socrates of the early dialogues raises questions about the meaning of ethical terms, such as
"What is justice?"(Republig, "What is piet®" (Euthyphrd, "What is courage" (Laches,
Charmide} "What is virtu@" (Piotagoras. The answers offered by others to these questions are
then subjected to a relentless cregamination (Socratic dialectic), exposingith@agueness and
inconsistency.

Although Socrats did not separate judgments of value from judgments of fact, the negative results
of his line of questioning suggest a distinction that was made explicit only in modern times by
David Hume and G. E. MoorAll the ethical theories developed since Socatay be considered

as alternative explanations of the relation between facts and values, naturalistic theories stressing
their interdependence and npaturalistic theories stressing their differences. Socrates, in
demanding rational grounds for ethicadlgments, brought attention to the problem of tracing the
logical relationships between values and facts and thereby created ethicagdtylo

Plato

Plato's thought may be regarded as an endeavor to answer the questions posed by Socrates. From
the Repubt on through the later dialogues and epistles, Plato constructed a systematic view of
nature, God, and man from which he derived his ethical principles. The objects of ethical
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knowledge are even less visualizable than geometrical forms and ndntbeysae concepts and
principles ultimately unified under the @hcompassing concept of the Good.

Although Plato suggests in this and other passages that ethical truths can be rigorously deduced
from selfevident axioms, and thus introduces the mathematicakhwfdknowledge that has

guided many philosophers ever since, he does not employ a deductive procedure in his discussions
of specific ethical problems, perhaps because he did not feel that he had yet attained an adequate
vision of the Good that would supgphim with the proper axioms from which to deduce rules of
conduct. Plato's main goal in his ethical philosophy is to lead the way wavaision of the Good.

The SocratiePlatonic ethical theory identifies goodness with reality and reality with igitali

form and thus concludes that the search for value must lead away from sense perception and bodily
pleasure. In the Protagoras and Symposium, Socrates argues for rational control over the body for
the sake of greater pleasure in the long run, butdes diot oppose pleasure as such. In the
Symposium the unity of body and mind is a luminous thread throughout the discisialso

stated that;

fiLove is reqgarded as a search for the pleasure that consists in possession of what is good, and it
is shown taexist on many levels, the lowest being that of sexual desire and the highest that of
aspiration toward a vision of eternity.

By this view, he seems to connect with the Christian biblical vieiviofo d i | y thssafnéct i t y O
the body is not for sexual inontr al i ty but for the | dirGhr.@lB)d t he
and the other beingthdt;é do not be deceivedéthe sexual ly i
(Emphasis minper Rev. 22:910)it is funny how an atheist like Socrates writes secukawvsibut

which are in line with biblical and Christian values.

While still under the influence of Socrates, Plato distinguishes noble pleasures from base pleasures,
rather than condemning pleasure in itself. The image he draws of Socrates is of a mats who ea

and drinks heartily and enjoys himself on all levels of experience, but in rationally controlled
proportions.Socrates enjoys the wine at the symposium as much as anyone else, but unlike the
others he remains sober to the eWhile the poeAgathon beomes drunk with his own rhetoric,

Socrates employs richly sensual language and metaphor in a way sufficiently controlled to make

a philosophical point and so remains master of lesaric as well as of his body. Through the

bodily pleasureanalogy, Socrats wr i tes on the ethics of anyon
body and behavidr He insinuates the importance of exercising body control as relative to moral

4Plato has Socrates say, in the Philebus, "no degree of pleasure, whether great or small, was thought to be necessary
to him who chose the life of thought and wisdom" (translated by B. Jowett, New York, 1933, Para. 33).

==L
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He proposed, in the Laws, a ruthless system of punishments and the propagation of idlgologica
useful myths that would preserve social harmony and class distinction. Yet despite his support of
severe punishment for social transgressions, Plato followed Socrates in holding, in the Protagoras,
Timaeus, and Laws, that evil is due only to ignoramcenadness and that "no man is voluntarily
bad," a paradox that Aristotletda tried valiantly to resolvélato was the fountainhead of religious

and idealistic ethics, while Aristotle engendered the naturalistic tradition.

Aristotle

Throughout the subgeent history of Western civilization, ethical views that looked to a
supernaturasource, such as God or pure reason, for standards of evaluation stemmed from the
metaphysics of Plato, while naturalistic philosophers who found standards of value isithe ba
needs, tendencies, and capacitiesan were guided by Aristotle.

Aristotle's ethical writings aimed to defitiee subject matter and methodology of philosophical
ethics. In doing so, he both drew upon and revised the beliefs and values of theoGietgko$

his time. Aristotle begins his study by searching for the common feature of all things said to be
good and, in contrast with Plato, who held that there is a Form of Good in which all good things
"participate,” Aristotle concludes that there areany different senses of "good," each of which
must be defined separately for the limited area in which it applies. Each such "good" is pursued by
a specific practical art or science, such as economics, military strategy, medicine, or shipbuilding.
But theends of these particular disciplines can be arranged in order of importance, so that the
supreme good can be identified with the goal of the most general practical science to which the
others are subordinate. On an individual level, thighalusive sciace is ethics; on a social level,

it is politics. The end of ethics is personal happiness and that of politics is the general welfare, and
since the good of the whole ranks above that of the part, personal ethics is subordinate to politics.
However, this gnciple does not entail, for Aristotldnat the individual must sacrifice his interests

to those of the community, except under unusual conditions such as war, because he assumed that
the needs of both normally coincide.

Aristotle identifies the suprenmgood with"happiness,ivhich he defines as the exercise of natural
human faculties in accordance with virtue. His next task is to define virtue as a skill appropriate to
a specific faculty, and he distinguishes two classes of vétisllectual and moralThere are

five intellectual faculties, from which arise art, science, intuition, reasoning, and practical wisdom.
He offers a long list of moral virtues, defining each as the mean between the extremes of either
emotion or tendencies to action. For ins@ncourage is the mean between the excess and the
deficiency of the emotion of fear, temperance is the mean between the tendencies to eat and drink
too much or too little, justice is the mean with respect to the distibuf goods or of
punishments.
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Summary : Socrates, Plato, and Aristotle

Returning to the central problems of ethical theory, one may hazard an estimation of the
contributions of Socrates, Plato, and Aristotle to their clarification. Socrates was the first to
recognize the importance ahalyzing the meaning of good, right, just, and virtuous, and of
articulating the standards for ascribing these properties. Plato charted a spiritualistic direction for
finding the answers in a realm of timeless ideals, while Aristotle located the anawaes
scientific study of biology, psychology, and politics. Good, for Plato, means resemblance to the
pure Form, or universal model of goodness, which serves as the standard for all value judgments.
Actions are right, laws are just, and people are virsito the degree to which they conform to the
ideal model. For Aristotle, good means the achievement of the goals at which human beings
naturally aim, the balanced and rational satisfaction of desires to which he gives the name
"happiness." Right actiony$t laws, and virtuous character are the means of achieving individual
and social welbeing. All three philosophers agree in identifying individual good with social good
and in defining moral concepts such as justice and virtue in terms of the achievéguod.

Moral responsibility

The concept of moral responsibility that acquired crucial importance in later Christian thought was
only obliquely considered by Plato and more fully, although inconclusively, dealt with by
Aristotle. Plato, who identifiedictue with philosophical understanding, concluded timat one

does evil voluntarily,’50 that wrong action is always due to intellectual error. Aristotle recognized
that intellectual error must be distinguished from moral vice, since the former, urliledtdr, is
involuntary. In order to distinguish punishable evil from innocent mistakes, he explained vice as
due to wrong desire as well as poor judgment. The will, for Aristotle, is rationally guided desire,
formed by moral education and training. Buice even voluntary action is determined by natural
tendencies and early training, Aristotle searched for an additional factor to account for the freedom
of choice necessary for moral responsibility. He thought he found that factor in deliberation, the
corsideration of reasons for and against a course of action. The further question, as to whether,
when an agent deliberates, he has any choice of and consequently any responsibility for the
outcome of his deliberation, was not considered by Aristotle andimenaa unsettled issue
between determinists and libertarians. In general, the concepts of free will and moral responsibility
did not become matters of great concern until the rise of Christianity, when people became
preoccupied with otherworldly rewardscgounishments for moral conduct.

Hellenistic and Roman Ethics

During the two millennia from the death of Aristotle in the fourth century BCE to the rise of
modern philosophy in the seventeenth century CE, the interests of ethical thinkers shifted from
theaetical to practical ethics, so that little advance was made in the clarification of the meanings

=24
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of ethical concepts, while, on the other hand, new conceptions of the goals of human life and new
codes of conduct were fashioned. The philosophical schoblsSSkepticism, Stoicism,
Epicureanism, and Neoplatonism that set the ethical tone of Hellenistic and Roman thought offered
a type of intellectual guidance that was more like religious teaching than like scientific inquiry and
paved the way for the conquestt Christianity. The popular conception of philosophy as an
attitude of indifference to misfortune applies best to this period, in which philosophy and religion
were nearly indistinguishable.

The subtlety of Socrates' thought is attested to by the yarfietchools that developed out of his
teaching. Plato and, through Plato, Aristotle probably represent the Socratic influence most
completely. But the Stoics, Epicureans, and Skeptics also owed their guiding principles to
Socrates. Aristippus of Cyrend,fast a disciple of Socrates, founded the school of Cyrenaicism,
which followed the simple hedonistic principle that pleasure is the only good. Antisthenes, another
Socratic disciple, founded the Cynic school on the apparently opposite principle thabdhide

is one of indifference to both pleasure and pain. The Cynics, of whom Diogenes was the most
renowned, rejected the comforts of civilization and lived alone in the forests, like the dogs after
whom they named themselves. Cyrenaicism develop@edEptcureanism, and Cynicism into
Stoicism. Soon after the death of Aristotle, Pyrrho of Elis initiated the philosophy of Skepticism,
influenced by both the Sophist and the Socratic criticisms of conventional beliefs. According to
Skepticism, no judgmentsijther of fact or of value, can be adequately proved, so that the proper
philosophical attitude to take toward the actions of others is one of tolerant detachment, and toward
one's own actions, extreme caution. In the second century BCE, the leadext®'sfARlademy,
Arcesilaus and Carneades, adopted Skepticism, and Carneades developed a theory of probability
that he applied to ethical judgments. During this period, the Peripatetic school at Aristotle's
Lyceum continued the Aristotelian tradition untimerged finally with Stoicism.

Epicureanism
Epicurus (c. 341270 BCE) founded one of the two dominant philosophical schools of the era
between the death of Aristotle and the rise of Christianity.

He assumed that freedom of choice of action is incompatilth the deterministic principle that

all events are necessary results of antecedent causes. But this identification of freedom with pure
chance seems to entail that a capricious person is more free than a rational and principled person,
and such a cotgsion would contradict Epicurus's own vision of moral life. For Epicurus's main
difference with his Cyrenaic predecessors lay in his conviction that, by the use of reason, one could
plan one's life and sacrifice momentary pleasures for-tangbenefit. like the Cyrenaics,
Epicurus held that pleasure is the single standard of good. But he distinguished "natural pleasures,"
which are moderate and healthful, from "unnatural" satiation of greed and lust. His name for
moderate and natural pleasure was atayaeatle motions in the body that he regarded as the
physiological explanation of pleasure. He proposed, as the ideal way of life, a relaxed, leisurely
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existence, consisting in moderate indulgence of the appetites, cultivation of the intellect, and
converstion with friends, which is how Epicurus himself lived and taught in his famous garden.

Soicism

Stoicism was by far the most impressive intellectual achievement of Hellenistic and Roman culture
prior to Christianity, providing an ethical framework withwhich metaphysical speculation,
natural science, psychology, and social thought could flourish to such a high degree that Stoicism
has not unjustly been identified in the public mind with philosophy itself, that is, with the
distinctively "philosophical“attitude toward life. Like every great tradition, Stoicism evolved
through many stages and thus comprehends a great variety of specific beliefs. Historians generally
distinguish three main stages of its development:

With the Stoics, theoncept of dutyaouired a central place in ethics, as conformity to moral
rules that they identified with laws of human natuneleed without doubt it is that usually along
duty lines is liability placed upon a professional for their conduct whether such fulfils a duty or
breaches the duty.

The later Roman Stoics developed this doctrine into the theory of natural law on which Roman
jurisprudence was largely bas&tb wander today, even tortious liability is rested upon existence

of a duty.Most of the Stoics were mateiigtk yet imbued with natural pieignd were fatalists,
maintaining that man can control his destiny only by resigning himself to it, a principle that
contrasted vividly with their emphasis on rationality and-sefftrol. They sought to reconcile this
extreme determinism with freedom and moral responsibility by means of the Aristotelian
distinction between external and internal causation, thus suggesting that the free man is one who,
in understanding the necessity of what befalls him, accepts it anddklisdhooses it, a solution
echoed in modern thought by G. W. F. Hegel's definition of freedom as the recognition of
necessity.

(2) The middle Stoics, notably Panaetius and Posidonius, brought Stoicism to Rome, shaping the
doctrine to the politicainindedhess of the Romans by modifying its extreme individualism and
stressinghe importance of social duties.

(3) The late Stoics, Seneca, Epictetus, Marcus Aurelius, and, to some extentd @ibero
accepted only certain parts of Stoic doctdirdeveloped the igal of a "cosmopolis,” or universal
brotherhood of man, in which all men would be recognized as having equal rights and
responsibilities, an ideal that Christianity absorbed into its conception of the "City of God" and
which, in the modern age, Immanuelranade the cornerstone of his system of ethics.

Medieval Ethics

The rise of Christian philosophy, out of a fusion of Gr&mman thought with Judaism and
elements of other Middle Eastern religions, produced a new era in the history of ethics, although
onethat was prepared for by Stoicism and Neoplatonism. The Stoic concern with justice and self

=22
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mastery, and the Neoplatonic search for reunion with the source of all being, were combined in
early Christian philosophy with the Judaic belief in a personal Bldse commandments are the
primal source of moral authority and whose favor is the ultimate goal of human life. Two sources
of ethical standards, human reason and divine will, were juxtaposed in one system of ethics, and
the tension between them was refgel in conflicting sectarian interpretations of theological
principles.

From the second to the fourth century, Christianity spread through the Roman Empire, offering
the poor and the oppressed a hope for otherworldly happiness in compensation forttiigir ea
suffering, and thus a way of life with which the more pessimistic and intellectualist schools of
philosophy could not compete. By the fourth century, Christianity dominated Western civilization
and had absorbed the main ideas and values of the isechtaols of thought, as well as rival
religions such as Manichaeism, Mithraism, and Judaism. Having converted the masses, it was time
to win over the intelligentsia, and doing this required the hammering out of an explicit and
plausible system of metaphgal and ethical principles. This task was performed by the Church
Fathers, Clement of Alexandria, Origen, Tertullian, Ambrose, and, most completely and
authoritatively, by Augustine.

Augustine

St. Augustine (354430), born near Carthage, the son of a pdgther and a Christian mother,

was first a Manichaean and later became converted to Christianity. He rose in the church to become
bishop of Hippo and helped to settle the doctrinal strife among the many Christian sects by
constructing a system of theolggethics, and theory of knowledge that soon became the
authoritative framework of Christian thought, modified but not supplanted by subsequent church
philosophers. Augustine's major works, Confessions, The City of God, Enchiridion, and On
Freedom of the \ll, wove together threads of Stoic ethics, Neoplatonic metaphysics, and the
JudeeChristian doctrine of revelation and redemption into a rr@mgred fabric of theology.

With Augustine, theology became the bridge between philosophy and revealed rétigiong

end anchored in reason and the other in faith, and ethics became a blend of the pursuit of earthly
well-being with preparation of the soul for eternal salvation.

Like the Neoplatonists, Augustine rejected almost entirely the claims of bodily pEsasnd
community life, maintaining, as St. Paul had done, that happiness is impossible in this world,
which serves only as a testing ground for reward and punishment in the afterlife. Augustine
inherited the Neoplatonic conception of virtue as the puwgaif the soul of all dependence on
material comforts in preparation for reunion with God. Against the Stoic and Aristotelian reliance
on reason as the source of virtue, Augustine maintained that such apparently admirable traits as
prudence, justice, wisdo, and fortitudé the four cardinal virtues identified by Plato and stressed

by Stoics and Christiadsare of no moral worth when not inspired by Christian faith. With the
pessimistic view of life characteristic of an era of wars, political collapse, andraaodecliné

a view already apparent in the Stoic, Epicurean, and Neoplatonic modes of withdrawal from social
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responsibilitied intensified by his personal sense of guilt and worthlessness, Augustine saw life
on Earth as a punishment for Adam's original $For what flood of eloquence can suffice to
detail the miseries of this life?" he laments in The City of God.

Nature

The tension between natural and supernatural values in Augustine's ethical thought shows itself
most clearly in his ambivalent attitudeward nature. Nature, as God's creation, must be
unqualifiedly good. Natural evils are only apparently evil, and in the long run they contribute to
the fulfillment of divine purpose. Natural evil is simply imperfection that makes variety possible
and thuswhen viewed on a cosmic scale, does not exist at all. On the other hand, since man must
be held morally responsible for his sins, human sin cannot be so easily explained away as
incompleteness that promotes the cosmic good. Moreover, it is man's kesiigsdhat tempt him

to sin. Without the aid of divine grace, the promptings of human nature, whether impulsive or
rational, lead only to vice and damnation. Augustine resolves this paradoxical view of human
nature by holding that man, unlike other nats@ecies, was endowed by his Creator with free

will and thus with the capacity to choose between good and evil. Through the original sin of Adam
he has chosen evil, and it is for this reason, rather than because of any flaw in his original
construction, ltat he is irresistibly inclined to further sin.

Free will and divine foreknowledge

If Augustine's dual conception of nature is explained by his concept of free will, the latter contains
new difficulties. The problem of free will is critical in Christianhies, which emphasizes
responsibility and punishment. The Greek ideal of practical reason ensuring physical and mental
well-being was supplanted by the ideal of purification of the soul through suffering, renunciation,
and humble obedience to divine will.

Where the practice of virtue produces wWating as its natural consequence, as in the Greek view,
virtue carries with it its own reward in accordance with the causal processes of nature, so that
causal necessity and moral desert are not merely compdtielenormally coincide. But in the
Christian view, causal necessity and moral responsibility seem incompatible, for the choice
between good and evil is made by the soul, independently of natural processes, and its reward or
punishment is independent okthatural effects of human actions. Man is punished or rewarded

to the degree to which he voluntarily obeys or disobeys the commands of God. In the Greek view,
man suffers from the natural consequences of his mistakes, but in the Christian view, no matter
what the natural consequences of his actions, he is held to account for the state of his soul. It is his
motives and not his actions that count in assessment of his moral responsibility, and the primary
motive is his desire for, or his turning away frongds

Responsibility is thus transferred from the consequences of a person’s actions to the state of his
soul. Yet if the soul is created by God, and not subject to its temporary owner's control, then in
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what sense can man be said to have freedom of dhetieeen good and evil? Augustine describes

the soul that chooses evil as "defective," but if so, is not the Creator of the defective soul
responsible for its deficiency? In absolution of God, Augustine argues that a defect is not a positive
entity, thus nba created thing and not attributable to a crédatterminological escape that is
vulnerable to the objection that, on such grounds, a man who stabs another produces in his victim
a deficiency rather than a positive state and therefore is not respdosibis "nonexistent”
product.

Augustine's concept of free will is further complicated by his support of the theological principle

of divine omniscience, which entails foreknowledge by God of human decisions. The term
predestination, used by later theokgs and notably by the Protestant reformers, suggests a
determinism that Augustine rejects in his criticism of fatalism. For Augustine, God knows what
man will choose to do and makes it possible for man to act on his free choices but does not compel
him to any course of action. To the obvious question of how God can know in advance what has
not been destined or causally necessitated, Augustine replies by means of his subtle analysis of
time. God has knowledge, not of what we are compelled to do but ofwetfetely choose to do,
because his knowledge is not the kind of advance knowledge that is based on causal processes but
is due to the fact that, in the mind of God, we have already made our decisions. All of past and
future time is spread out in the s present of the divine mind, so that what, from our limited
standpoint, would be prediction of the future is, for God, simply direct awareness of
contemporaneous events.

Distinctions among ethical concepts

While Augustine's ethical writings are mairdgncerned with the substantive problem of how to
achieve redemption, rather than with the clarification of ethical concepts, much of his writing is
philosophical in our strict sense, in that it suggests solutions to conceptual -@thieghproblems

of meaning and method. Augustine opposed the classical tendency to define the moral concepts of
rightness and virtue in terms of individual and social Aelhg and interpreted moral right and

virtue as obedience to divine authority. The concept of goodiidrgp a moral and a practical

sense. Good as fulfillment of natural tendencies is subordinated to eternal beatitude, the fulfillment
of the aspirations of the virtuous soul. Freedom and responsibility are interpreted as internal states
of the soul andsaexcluding, rather than (as for Aristotle) presupposing, causal necessity.

Fourth To Thirteenth Centuries

From Augustine in the fourth century to Peter Abelard (10192) in the eleventh century,
Christian, Islamic, and Judaic philosophy was dominatedNeypplatonic mysticism and
preoccupied with faith and salvation. The outstanding figure of this period was John Scotus
Erigena (c. 810c. 877), whose conception of good was the Platonic one of approximation to
timeless being and whose view of life as iaguirom and returning to God bordered on heretical
pantheism.
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By the eleventh century, interest in rational philosophical speculation had revived, and even those
Schoolmen like Bernard of Clairvaux (1090.53), who continued to defend religious mysticism

and denounced reliance upon reason as inimical to faith, nevertheless employed philosophical
arguments to refute contrary opinions. Augustine had asserted that one must "believe in order to
understand,” and St. Anselm (103309) took this to mean that faits not incompatible with

reason but, rather, prepares the soul for rational understanding. The main issues among
philosophers of this time were the relation between faith and reason, and the nature of universals.

Abelard, however, an extraordinarily angl and independent thinker whose vibrant personality
reveals itself in his philosophical writings, rediscovered some of the unsolved problems of ethical
philosophy. Abelard brought into clear view the distinctive features of Christian ethics implicit in
Augustine's work, in particular, the split between moral and prudential concepts that sharply
separates Christian ethics from Greek ethics. Abelard held that morality is an inner quality, a
property of motive or intention rather than of the consequenceseX actions, a principle that

was later stressed by the Reformation and attained its fullest expression in the ethical system of
Kant. A somewhat heretical corollary follows from Abelard's principle, namely that, as Etienne
Gilson put it, "Those who doot know the Gospel obviously commit no fault in not believing in
Jesus Christ," and it seems clear from all this that Christian faith need not be the foundation for
moral rules. Abelard concluded that one can attain to virtue through reason as wealugh thr
faith.

Thomas Aquinas

The towering figure of medieval philosophy is, of course, Thomas Aquinas (d.12724), whose
philosophical aim was to reconcile Aristotelian science and philosophy with Augustinian theology.
The way to this achievement had allg been prepared by the revival in western Europe of interest

in Aristotle, whose thought had been preserved and elaborated by Muslim and Jewish scholars
such as Avicenna, Averroes, and Maimonides and had been brought to the attention of
Christendom by th commentaries of Albert the Great. It remained for Aquinas to prove the
compatibility of Aristotelian naturalism with Christian dogma and to construct a unified view of
nature, man, and God. This he undertook with remarkable success in his Summgidheaold
Summa Contra Gentiles.

To a large degree, Aquinas's union of Aristotelianism with Christianity consisted in arguing for
the truth of both and in refuting arguments of his predecessors and contemporaries that purported
to show their incompatibility. Astotle's ethics was relativistic, rational, and prudential;
Augustinian ethics was absolutist, grounded on faith, and independent of consequences. Now one
of these views is totally misguided, or else there must be room for two different systems bf ethica
concepts and principles. Aquinas adopted the latter alternative and divided the meaning of ethical
concepts into two domains, "natural” and "theological.” Natural virtues, adequately accounted for
by Aristotle, can be attained by proper training and @kercise of practical reason, while
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theological virtued faith, hope, and lov@ require faith and divine grace. Similarly, he
distinguished two highest goods, or paramount goals of life, worldly happiness and eternal
beatitude (which has precedence); therfer is achieved through natural virtue and the latter is
achieved through the church and its sacraments. Aquinas thus expressed a considerably more
optimistic attitude than did Augustine toward the possibility of improving man's lot on earth
through knowlege of nature and intelligent action. This helped to prepare the climate for the
rebirth of natural science, whose first stirrings were felt in the thirteenth century.

Natural law

At the center of Thomistic ethics was the concept of natural law. The vakdactrine of natural

law, stemming from Aristotle's teleological conception of nature and from the Stoic identification
of human reason with the Logos, was a fusion of naturalistic Greek ethics with monotheistic
theology. On this view, the promptings ioformed reason and moral conscience represent an
inherent tendency in the nature of man, and conformity to this nature fulfills both the cosmic plan
of the Creator and the direct commands of God revealed in the Scriptures. Natural law is the divine
law & discovered by reason, and therefore the precepts of the church and the Bible, and scientific
knowledge of the universal needs and tendencies of man, provide complementary rather than
competing standards of ethical judgment. Where conflicts betweeneaeirdeeligious authority

arise, they must be due to inadequate understanding of science, since church authority and dogma
are infallible.

The Thomistic unification of scientific and religious ethics in the doctrine of naturél fasther
elaborated in sule detail by Francisco Suarez and other legdistas an effective way of
making room, within the religious enterprise of achieving salvation, for the practical business of
everyday living in pursuit of personal and social veding. The ideological supmacy of
theology was maintained, but the doctrine of natural law purported to guarantee reliable knowledge
of nature, psychology, and political economy. The weakness in this system was that it placed
religious barriers in the way of scientific advancediag to sanctify and render immune from
revision whichever scientific principles seemed most congenial to theology, such as instinct theory
in psychology, vitalistic biology, and geocentric astronomy.

Free will

Aquinas's account of freedom and moral restality was, in general form, similar to that of
Augustine, maintaining the compatibility of free will with predestination or divine foreknowledge.
Aquinas also maintained the compatibility of free will with causal determinism, thus dealing with
the prolblem on the level of prudential ethics as well on as the theological level of grace and
salvation. Aquinas's solution makes effective use of Aristotle's analysis of choice and voluntary
action in terms of internal causality and deliberation, and it idestffee will with rational self
determination rather than with the absence of causal influences. On the other hand, Aquinas's
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concept of freedom is, as a result, more relativistic than Augustine's, and, while it explains the
conditions under which an aganty be held responsible for his actidnsamely, the conditions

of desire, knowledge, and deliberaioit does not meet the further issue of whether these
faculties that determine action are within the control of the agent, that is, whether a person can
freely choose the habits and desires that determine his actions. Later writers, particularly Protestant
theologians, tended to interpret Augustine as stressing predestination and Aquinas as stressing free
will, but it may be argued to the contrary, that Asigjue's conception of free will as an inexplicable

and supernatural thrust of the soul allows the agent more independence of his formed character
than does Aquinas's, but by that very token, Aquinas's account is more congenial to a scientific
view of man.

Subsequent scholastic philosophy, from the fourteenth to the seventeenth centuries, added little to
the clarification of metaethical problems, but it probed further into the relation between intellect
and will as sources of human and divine action. JohmsC&cotus (c. 1264308), William of
Ockham (c. 12851349), and Nicolas of Autrecourt (c. 13@Bter 1350) developed the
voluntaristic doctrine that the will is free in a more absolute sense than that accounted for by
Aquinas, in that it is independent haif external causality and of determination by the inteéllect

that is, by the agent's knowledge of what is right and good. Their view in one way strengthened
the case for religious faith as against scientific reason, at least in matters of ethical jutgment

in another way, it helped stimulate an attitude of individualism and independence of authority that
prepared the ground for the secular and humanistic ethics of the modern age.

Early Modern Ethics

Philosophy seems to flourish best in periods ofdaaicial transformation, when the conceptual
framework of a culture crumbles, requiring aepeamination of basic concepts, principles, and
standards of value. The sixteenth and seventeenth centuries, which saw the demise of medieval
feudalism and usherad the modern age of industrial democracy, were, like the fifth and fourth
centuries BCE, a period of intense philosophical ferment. In both cases, the preceding century
witnessed the demolition of traditional beliefs, while the succeeding century waksyséematic
reconstruction. The development of commerce and industry, the discovery of new regions of the
world, the Reformation, the Copernican and Galilean revolutions in science, and the rise of strong
secular governments demanded new principlesdifictual conduct and of social organization.

In the sixteenth century, Francis Bacon demolished the logic and methodology of medieval
Scholasticism. Desiderius Erasmus, Martin Luther, and John Calvin, while attempting to
strengthen the bond between relig@nd ethics, undermined the elaborate structure of canon law
based on the moral authority of the medieval church, and Niccolo Machiavelli dynamited the
bridge between religious ethics and political science. The task of reconstruction in philosophy was
performed in the seventeenth century by René Descartes, Thomas Hobbes, Gottfried Wilhelm
Leibniz, Benedict de Spinoza, and John Locke.

=



LUBOGQASAACCHRISTOPHER 5 :

Hobbes

Modern ethical theory began with Thomas Hobbes (15889). The advent of Galilean natural
science had challenged ttraditional notions, supported by authority, of purpose, plan, and value
in the physical world; it cast into doubt the doctrine of natural law and nullified the
anthropomorphic assumptions of theology. New standards of ethical judgment had to be found,
nat in the cosmic plan of nature or in scriptural revelations of the divine will but in man himself,
either in his biological structure, or in his agreements with his fellow men, or in the social and
political institutions that he creates. Thus were bomuianeously and to the same parent, the
ethical philosophies of naturalism, cultural relativism, and subjectivism, respectively.

Born in a time of international and domestic strife, Hobbes regarded the preservation of life as the
paramount goal of humartgon and constructed his system of ethics and political science in his
major work, Leviathan, with the principle of s@ifeservation as its cornerstone. His enthusiasm

for Galileo Galilei's physics and his conviction that all fields of knowledge coufddakeled on

this universal science (following the method of Euclid's geometry) may have suggested to him that
the drive to sefpreservation is the biological analogue of the Galilean principle of inertia. Hobbes
conceived of man as a complex system ofigas in motion and attempted to deduce ethical laws
from the principle of selpreservation. He offers, however, two formulations of this principle, the
first of which is his foundation of ethics, while the second is, in effect, the repudiation of ethics

The tendency to seffreservation, according to Hobbes, expresses itself in the quest for social
harmony through peacekeeping institutions and practices or, alternatively, in the aggressive drive
toward power over one's fellow men. Thus he formulate¥inés and fundamental” principle in

two parts, the "law of nature" to the effect that "Every man ought to endeavor to peace as far as he
has hope of obtaining it," and the "right of nature," that "when he cannot obtain it, he may seek
and use all the he$ and advantages of war." Which of these two forms of the principle of self
preservation should be applied depends, for Hobbes, on whether the agent finds, himself in a well
organized society or in a "state of nature" in which he cannot expect coopbedtarxgor on the

part of his fellow men. Thus, the concept of ethical law applies to social agreements and
commitments, while that of rights applies to the exercise of natural powers. In the state of nature
one has a right to do whatever one has the poweo.

From his fundamental law of nature, Hobbes derives a number of specific rules that prescribe the
means of establishing and maintaining a peaceful society, the primary means being the willingness
to make or, if already made, to maintain the sociatreat in which individual rights or powers

are surrendered to a sovereign in return for the guarantee of personal security. The state is thus the
artificial creation of reasonable men, a "Leviathan" that maintains peace by means of power
relinquished totiby its citizens. Once such a commonwealth has been established by contract or
conguest, other general rules of conduct follow in accordance with Hobbes's theory of psychology.
To restrain the natural human tendencies to envy, mistrusgggldndizemdnand aggression,

the virtues of accommodation, gratitude, clemency, obedience to authority, and respect for the
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equal rights of others are recommended by "laws of nature" as effective means of ensuring social
harmony.

Reason and ethical laws

Hobbes's usef the term "laws of nature" in referring to ethical principles is to be distinguished
sharply from the medieval concept of natural law that he rejected. There is, for Hobbes, no moral
order in the cosmos, nor any natural prompting toward justice andasiyyrjor others in human
nature. Man, like the rest of nature, is a system of particles perpetually moving and colliding in
accordance with physical laws whereby direction and intensity of motion are determined solely by
preponderance of force. Yet reagmays a role in human action that distinguishes man from the
rest of the world machine. Ethical rules are "precepts, found out by reason, by which a man is
forbidden to do that which is destructive of his life or taketh away the means of preserving the
sane."

In his mechanistic physiology, Hobbes explained reason as a mechanical process in the brain
consisting in the combining and separating particles that serve as representations of objects and
gualities; thus, cognitive processes are a special type sfgahyprocess, governed by the same

laws. But on this mechanistic view of man, it is difficult for Hobbes to account for the prescriptive
character he attributes to ethical laws as distinguished from physical laws. Throughout his
discussion, Hobbes vacites between a conception of ethics as a branch of physical science that
describes the behavior of human mechanisms and the quite different conception of ethics as
rational advice on how to get along with one's fellow men by consciously restraining one's
aggressive impulses. Both sides of the nospbasis controversy between the Sophists and Plato

are represented in Hobbes's thought, and he cites both social authority and prudential reason as
sources of ethical obligation. Moral virtue consists in confortoitgustom and law, in opposition

to the natural aggressiveness that equips a man for survival in the state of nature, yet the "precepts
found out by reason” provide a natural basis for the establishment of customs and laws.

Desire and will

Hobbes's accourf desire and will is designed to bridge the gap between rational directives and
physical laws. He defines "good" as "any object of desire" and desire as the motion toward an
object that results from physiological processes ("endeavors") within the Dodyt rationally

does not entail freedom to act contrary to one's physiological impulses, since rationality or
deliberation is simply the mediating processes of the central nervous system. The will is not a
supernatural power controlling desires but dintpe last stage of deliberation that eventuates in
overt action, and thus is itself a neurological process governed by laws of physics. Freedom of the
will from causal influences is, for Hobbes, a senseless combination of concepts; freedom is the
"absene of external impediments" to the will. It is the person who is free or unfree, and not his
will, since his freedom consists in the determination of his overt actions by his will rather than by
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external forces. Yet this mechanistic account of the will seenparadoxical contrast with his
subjectivist account of civil law as deriving its obligatory force from the arbitrary will of the
sovereign, an account that comes dangerously close to the Aristotelian and Augustinian notions of
the will as a "first caus"

Naturalism and non -naturalism

The importance of Hobbes to modern ethical theory is inestimable. In freeing ethics from bondage
to revealed theology and its anthropomorphic view of nature, Hobbes brought philosophy back to
the problems with which it hadegun to wrestle in the time of Socrates and the Sophists, and of
which it had lost sight for a millennium. At the same time, he raised the understanding of these
problems to a higher level, profiting both from the Christian insight that moral prinbiglesan
obligatory force and from the refinements of scientific method introduced by Bacon, Galileo, and
Descartes.

If ethics was to become a body of reliable knowledge, it must be grounded on objective laws of
psychology and biology, rather than on trext sentiment, and church authority. On the other
hand, if nature and its scientific description are ethically neutral, then ethics is to be contrasted
with science and purged of references to nature, just as natural science must be purged of
referencesa ethical values. In that case, ethical principles must be understood as subjective
expressions of emotion and desire, and not as objectively verifiable laws. This dilemma has
plagued philosophy ever since, and, if it was not resolved by Hobbes, atisgastuight was not
completely impaled on either horn but only a bit on both.

Early intuitionists

Locke

John Locke (16321704) is generally regarded as the founder of modern utilitarianism, although
his applications of utilitarian ethics to social and ficdil theory were more influential than his
analysis of standards of individual conduct. He combined the mathematical model of ethical
judgment suggested by Descartes and the Cambridge Platonists with a hedonistic theory of
psychology according to whichgdsure is the goal of all human action and consequently is the
fundamental standard of evaluation. In his Essay concerning Human Understanding, Locke
criticizes the doctrine of innate ideas of Descartes and Leibniz, in defense of the principle that all
knowledge is founded on experience; he then, somewhat paradoxically, offers an account of ethics
as a deductive science in which specific rules of conduct are derived "froravikht
propositions, by necessary consequences as incontestable as those ematieghi The
appearance of paradox dissolves, however, on noting that, for Locke, the formation of the ideas of
goodness and justice is due to the sensations of pleasure and pain, and thus ethical concepts are
derived from experience although their logicalations are then discoverable by reflective
analysis.
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Locke follows Hobbes in defining good as the object of desire, but then, assuming that the only
property of things which provokes desire is their tendency to produce pleasure or reduce pain, he
alsodefines good as "what has an aptness to produce pleasure in us." Again, like Hobbes, Locke
defines moral virtue as conformity to custom and law, but he differs from Hobbes in maintaining
that custom and law can in turn be evaluated by the more fundaratmtdards of utility and
natural rights. It is in terms of these more basic standards that Locke justifies representative
government and civil liberty.

Locke's main contribution to the clarification of the meaning of ethical concepts was in his
distinction between "speculative" and "practical® principles. Speculative knowledge is
independent of action, while practical principles (including ethical principles) can be said to be
believed and known to be true only insofar as they are acted upon. This idistaettounts for

the obligatory force of ethical principles and eliminates the need for a supernatural agency, "free
will," to translate belief into action, although it makes it difficult to explain why, if practical
principles are "selévident propositins,” we do not all behave in a morally impeccable way. Like
Hobbes, Locke ridicules the notion of free will as a semantical absurdity similar to the questions
"whether sleep be swift or virtue square.” Will is the power of the mind to decide on action, and
freedom the power to carry out one's decisions, that is, to get what one wants.

Moral -sensetheories

The seventeentbentury philosophers found the connection betweerrselfest and morality in

the threat of punishmedtdivine, natural, or civd that merces the individual to be moral for the
sake of selinterest. But it was soon noticed that this connection breaks down wherever the
expected benefit to the individual of immoral conduct outweighs the likelihood of punishment and
that, if morality is granded in psychology, then human nature cannot be as aggressively self
centered as the apostles of geiservation and pursuit of pleasure maintained.

The third earl of Shaftesbury (1671713) and Francis Hutcheson (162446) proposed that

moral obligaton has its source in benevolent affections, such as love and pity, that are as natural
and universal as the more aggressive tendencies-éféettions"), such as envy, greed, and the
impulse to seHpreservation. Moreover, there is a "moral sense" in mham finds unique
satisfaction in actions directed toward the common good. This moral sensibility turns us from the
pursuit of pleasure toward the performance of duties toward others and explains our admiration of
seltsacrifice independently of externaward or punishment.

Bernard Mandeville (c. 167Q733), in The Fable of the Bees, defended egoistic psychology
against this attack and ridiculed the concept of moral conscience as a hypocritical device for
maintaining social privileges, a view later eeddy Baron d'Holbach, Karl Marx, and Friedrich
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Nietzsche. Bishop Joseph Butler (169252), whose sermons in defense of Christian morality
against the cynicism of Hobbes and Mandeville reveal extraordinary analytical power, argued that
benevolence and cecience are as deeply rooted in human nature as #oeelfin adding
conscience or intuition of duty to benevolence as the psychological source of moral obligation,
Butler lessened the stress of earlier msmise theorists on emotion and gave moregraton

to the role of rational judgmeriloral-sense theory, refined further by David Hartley (17057)

and Adam Smith (1723790), who applied utilitarian ethics to economic theory, achieved its most
persuasive formulation in the writings of David Heim

David Hume

David Hume (17101776), like Hartley and Smith, combined an emotional account of morality
with a utilitarian theory of good. Hume's discussions of ethics in the third part of his A Treatise of
Human Nature and, more fully, in his An Enquigncerning the Principles of Morals are attempts

to answer the metaethical questions of the meaning of good, right, justice, and virtue; by what
standards they are attributed to persons and actions; how it is psychologically possible for men to
admire anctultivate morality at the expense of siglferest; and by what rules ethical disputes can

be decided in favor of one judgment against another. Despite the clarity and good sense that Hume
brings to bear on these topics, his discussion shifts inadverfemtiiyone type of question to
another, particularly from questions of meaning to questions of motivation, a shift characteristic
of moralsense theories.

Hume begins his studies of ethical judgment with a search for the meanings of ethical terms.
Finding ro observable facts or logical relations that answer to our concepts of goodness, justice,
and moral virtue, Hume concludes that the function of ethical terms is not to denote qualities or
relations but to convey a "sentiment of approbation,” so thatriesaning is to be found in the
feelings of the judge rather than in the object judged. We call things good for the same reason that
we call them beautiful: because we find them agreeable. An object is good if it is immediately
pleasant, or if it is a usefateans for attaining something else that is pleasant. Virtues are qualities
that render a person agreeable or useful to himself or to others, whether they are "natural virtues"
such as talent, wit, and benevolence or "artificial virtues" like honesty @sittg. While
judgments as to what is useful in producing pleasure, insofar as they rest on knowledge of causal
facts, are within the competence of reason, nevertheless they depend, for their distinctively ethical
import, on feeling or taste, since ratibkaowledge alone is "not sufficient" to produce any moral
blame or approbation. "Utility is only a tendency to a certain end; and were the end totally
indifferent to us, we should feel the same indifference toward the means. It is requisite a certain
sentment should here display itself" (Enquiry concerning the Principles of Morals, Appendix I).

Thus, according to Hume, there are two possible grounds or standards of evaluation, utility and
feeling, the one objective and subject to rational confirmati@pther subjective and personal.



THE LAW ON PROFESSIONAL MALPRACTICE IN UGANDA

The objective standard, unfortunately, applies only to instrumental values and not to ultimate ends.
However, the subjectivity of feelings is not cause for despair about achieving agreement on ethical
judgments, since thgentiment that motivates them, the disinterested pleasure and approval that
we feel in contemplating actions directed toward the welfare of others, is, for Hume as for Butler,
a universal tendency in human nature.

Moral reasons and psychological motives

In common with Hobbes and Locke, who justified moral conduct by the fear of punishment, and
the earlier moratense theorists, who explained moral obligation in terms of the benevolent
affections, Hume identifies the psychological motives that influenceotiad prejudice moral
judgments with the logical grounds or reasons for moral judgments. From the premise that, were
it not for our natural benevolence, we would not care enough about moral issues to make moral
judgments, Hume draws the non sequitur thatonly evidence which supports such judgments
lies in the feeling of approval or disapproval that motivates them.

Hume tends to equate moral virtue with the artificial quality of justice, artificial because it is
required only for the protection of praperights in a society in which goods are neither too scarce

nor sufficiently abundant. The importance for social harmony of strict conformity to laws renders

it dangerous and undesirable to make exceptions in the name of expediency. Consequently, the
utility of strict justice outweighs the utility of any possible exceptions. But Hume realized that this
rather abstract utilitarian consideration can hardly explain our sense of moral obligation and our
admiration for those who demonstrate high moral charadeetherefore supplements this account

with the notion of "disinterested interest" that resembles the rational moral sense appealed to by
Butler, Richard Price, and Thomas Reid.

However, Hume is not positing any occult faculty, for he explains disitgéeresoral approbation

as a combination of the natural quality of sympathy for others (pain at witnessing another's pain)
and the habit of following rules. Since natural sympathy alone would lead us into injustices and
considerations of utility alone woutskem to justify exceptions to general rules, we come to agree

on general principles of conduct and transfer to these principles the sentiment of approbation that
we originally felt toward the happiness or release from pain usually produced by following suc
principles. Thus arises the sense of moral duty and the capacity for disinterested approval. Here
again, Hume offers a psychological description of the motivating processes that cause us to
approve of moral virtue as an answer to the question of whatianve use to judge persons and
actions to be worthy of moral approval. Once this identity of psychological motive and logical
ground is presupposed, it becomes impossible to distinguish between correct and incorrect moral
judgments. The question as thiether action that meets with general approbation actually merits
such approbation cannot even be raised, since merit has already been identified with the mere fact
of approbation.
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Freedom

On the issue of free will and its relation to moral responsibitityne argued persuasively that
responsibility presupposes the causal efficacy of threat of punishment. He developed further the
arguments of Hobbes and Locke that freedom is not a quality of the will but a relation between
desire, action, and environmentich that a man is free when his actions are caused by his own
desires and unimpeded by external restraints, a view that William James later baptized "soft
determinism."

The French enlightenment

Ethical thought in eighteenttentury France paralleled despments in Great Britain, although

the French philosophers failed to establish as strong traditions as their British contemporaries.
French thought subsequent to the eighteenth century added little to moral philosophy as compared
with that of Germany and r@at Britain. Due to their intense involvement in political issues, the
French writers placed rhetorical effectiveness above clarity and consistency as a standard of
philosophical value.

Voltaire (FrancoisMarie Arouet, 169%1778) and Jeadacques Rousse#li712 1778) led the

revolt against Cartesian rationalism as well as against political and religious superstition, so
transforming philosophy into ideology that idéologue became a popular French synonym for
philosophe. Voltaire employed acid satire in @ittag religious and philosophical obscurantism in
Candide, Zadig, and his Philosophical Dictionary, while Rousseau inaugurated the romantic style
of soulstirring emotional intensity, in place of detached analysis and rigorous argument. Denis
Diderot (171831784) raised philosophical writing to the highest level of literary grace and subtlety
since Plato, criticizing conventional morality and religious beliefs in his remarkable resaaly

Le neveu de Rameau, Jacques le fataliste, and Réve de d'Alembevhieappreciating their
extraordinary intellectual qualities and the permanence of their place in Western culture, it must
be noted that they provided few new concepts and principles on which later ethical philosophers
could build.

Rousseau

Rousseau'selebrated exaltation of untutored human nature in his two Discourses attributed genial
and cooperative tendencies to man's innate disposition and aggressivednsatj tendencies to

the harmful influence of civilization. This coincided with the Bhtreoratsense theorists' attacks

on Hobbesian egoism. However, unlike Hume (his friend and benefactor prior to their notorious
public quarrel), Rousseau considered custom and law to be arbitrary restraints on natural impulses
rather than rational methodd$ ohanneling selinterest toward the common good. Whatever
justification can be given for control of the individual by social institutions lay, for Rousseau, in
their claim to represent the "general will," that is, the desires of the majority, indeggrafent
whether what is so desired is good. While Rousseau argued forcefully, in The Social Contract, for
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popular sovereignty and the right of revolution, he justified the use by the state of extremely
repressive measures, such as the death penalty farathdis rather mystical notion of the state

as the embodiment of the general will helped to inspire the overthrow in France of absolute
monarchy in favor of representative government, yet half a century later it was employed by
Johann Gottlieb Fichte, and century after that by V. I. Lenin, in the justification of
authoritarianism.

Although Rousseau's religious mysticism and his preference for feeling over rational prudence
were contrary to the general tone of the Enlightenment, his most lasting cootritugthical
philosophy was his insistence that good and evil tendencies are due to social causes, a principle
that he shared with baron de Montesquieu, Voltaire, and the Encylopedists. The soundness of this
principle is subject to question, but there &@nno doubt that it served as a useful guide in the
reform of social institutions.

Montesquieu

Charles Louis de Secondat, baron de la Brede et de MontesquieuX168p in The Spirit of the

Laws founded the relativistic conception of moral and politpranciples as grounded in the
traditions of particular societies. The "spirit of the laws" is the system of social practices in relation
to which new laws are to be evaluated. Western European governments require a division of
functions and compensatiobecks and balances to fulfill the partly republican, partly monarchical
values of European society. In treating values as historical and sociological facts, rather than as
divine principles or natural laws, Montesquieu developed further the scientificambpto ethics

and politics begun by Machiavelli and Hobbes.

Nineteenth -Century Ethics

Nineteenthcentury ethical thought became a battleground for two rival traditions. Utilitarianism,
stemming from Locke, Hume, and the French Encyclopedists, domiBaitexsh and French
philosophy, while idealistic ethics was supreme in Germany and Italy. Both traditions took root in
the United States, with idealism appealing to the religious vision of Ralph Waldo Emerson and
Josiah Royce, while utilitarianism answernedthe developing faith in technology that found
philosophical expression toward the end of the century in the pragmatic ethics of James and John
Dewey.

Utilitarianism
Christian ethics based on divine authority and natural law was given a utilitarigoretaéon by
William Paley (17481805) in his Principles of Moral and Political Philosophy. The source of
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moral obligation, he agreed with Hobbes, lies in the "violent motive resulting from the command
of another," while the ground of goodness is pleasundility. But moral duty and selhterest
coincide because God, as the paramount authority, commands us through the Scriptures and the
promptings of conscience to seek the general good as well as our own happiness. Moral obligation
is supported both hyatural pleasure in the welfare of others and by the fear of divine punishment
that provides the selfish but rational person with a good reason to sacrifice his pleasure for the
common good. Paley's psychological account of morality, like that of eadiert-sense theories,

failed to explain why anyone who lacks natural benevolence ought to have it. His alternative
justification of morality in terms of the fear of divine punishment equally fails to explain why such
punishment would be just and why a nenbvolent nonbeliever in Christian theology can
nevertheless be expected to behave morally.

Bentham

The mainstream of utilitarian thought was anticlerical. Jeremy Benthami(1838) and James

Mill (17731 1836) formed a political movement that helped bratgut legislative reforms by
criticizing social institutions in terms of their utility in producing "the greatest happiness for the
greatest number." In his influential Introduction to the Principles of Morals and Legislation,
Bentham formulated a theorgf ethics and jurisprudence remarkable for its clarity and
consistency. The great appeal of Bentham's theory lay in its apparent simplicity and ease of
application, although these virtues may have been more apparent than real. Bentham attempted to
make etits and politics scientifically verifiable disciplines by formulating quantitative standards

of evaluation. He began with the psychological generalization that all actions are motivated by the
desire for pleasure and the fear of pain: "Nature hath plaaeind under the governance of two
sovereign masters, pain and pleasure. It is for them alone to point out what we ought to do, as well
as to determine what we shall do. On the one hand the standard of right and wrong, on the other
the chain of causes aeffects, are fastened to their throne" (Principles, London, 1823, p. 1). From
this equation between ethical obligation and psychological necessity, Bentham derived the general
principle of utility that "approves or disapproves of every action whatsoexasrding to the
tendency which it appears to have to augment or diminish the happiness of the party whose interest
is in question,” happiness being understood as the predominance of pleasure over pain.

The most original but also the most dubious part @itBam's theory is his "hedonic calculus” for
measuring pleasures and pains, in computing the overall value of alternative policies. If such a
procedure were feasible, ethical judgments would be as scientific as meteorological forecasts, even
though both a subject to considerable error, due to the complexity of the factors involved. But
Bentham's ideal of a science of ethics runs afoul of two internal difficulties, the resistance of
pleasure to measurement and the impossibility of predicting therémyg consequences of
actions. Aside from these internal defects, there remains the general objection that pleasure, unlike
pain, is not a bodily sensation but a favorable response to an object grounded on the perception of
value in the object, as Thomas Reatlrargued. To conclude that an object is good from the fact
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that it pleases us involves the circular reasoning that it is good because it is judged to be good, a
principle too vacuous to provide a guide to ethical judgment. If, on the other hand, pleasure
understood in a more narrow, technical sense as desirable bodily sensations, then Bentham's
identification of happiness and welfare with pleasure is unacceptable because it reduces human
experience to the level of animal existence. The plausibilityesftiBam'’s theory may be due to

the ease with which he shifts inadvertently from one of these senses of pleasure to the other.

Despite its theoretical defects, Benthamite utilitarianism, which was more socially oriented than
that of Locke and Hume, had awdalry effect on social legislation. His analysis of pleasures into
factors of intensity, duration, propinquity, certainty, fecundity, and "extent" (number of persons
affected) offered reasonable criteria by which alternative social programs and laws can be
evaluated and was a marked improvement over the sanctification of existing laws and customs by
which Hobbes, Locke, and Hume had made the transition froangeiést to morality. But there

is a missing link in Bentham's chain of reasoning that mayencgimarable within the confines of

his hedonistic psychology, namely, the link that should connect the desire for one's own pleasure
with the willingness to consider "extent" or pleasure of others in deciding on a course of action. Is
desire for the please of others also a "sovereign master under which nature hath placed us?" If
so, then desire for one's own pleasure cannot be sovereign as well. If not, then on what ground are
we required to consider the factor of extent?

|dealist ethics

Kant's distincton between man as noumenon, legislating and obeying "laws of freedom," and man
as phenomenon, governed by laws of nature, was incorporated into new ethical systems by later
German idealists, who assimilated the phenomenal side of the distinction tofiparoumenal

side, making natural science subordinate to ethics. Johann Gottlieb Fichtel@T4Rextended

the noumenal will into a universal force that creates the material world out of its own force and
expresses itself partially in the free ratibmall of the individual conscience but more fully in

social institutions and laws. The individual thus achievesresalization in identifying himself

with the universal will and voluntarily accepting his Beruf (vocation) as part of the social order.

Hegel

G. W. F. Hegel (1770L831) developed Fichte's social basis of ethics further and in more historical
terms. For Hegel value, morality, and law are among the highest forms -oéaelhtion of
absolute spirit. The Enlightenment doctrine of abstracttsigh only the first stage in the
development of ethical consciousness. A higher stage is reached in the Kantian sense of moral
duty, which recognizes the conflict between individual rights and social responsibilities,
subordinating the former to the latt®ut the highest stage of setfalization of "objective mind"
involves the incorporation of rights and duties in a rational system of social and political

—
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institutions which the individual citizen recognizes as the embodiment of the national will. The
perfect freedom that consists in rational sidtermination is achieved when individual conscience
coincides with custom and law, so that will and reason, subjective motivation and objective
necessity, become identical. But this is possible, accordinggeliHonly in the modern age of the
national state, Christian conscience, and constitutional law. In earlier stages of human history,
whatever was necessary for historical progress was, for that age, necessary and therefore right, as,
for example, the ingtition of slavery was necessary and right in ancient Greece. "World history,"

he declared, "is world justice."

Post-Hegelian Theories

The impact of Darwin's theory of natural evolution produced naturalistic echoes of Hegelian
historical relativism in theitilitarian "survival of the fittest" doctrine of Herbert Spencer (1820
1903), the Marxist philosophy of class conflict, and the cultural elitism of Nietzsche.

Marx

Karl Marx (1818 1883) transformed Hegel's theory of the dialecticahssdfization of nmd into

a doctrine of dialectical development of history through class conflict. In the Marxist theory, moral
principles represent the sanctification of the interests of the ruling class at each stage in the
development of progressively superior modesodnomic organization. Marx criticized both
utilitarian and Kantian ethics as variant expressions of bourgeois marketplace procedures.
Subordinating rules of individual conduct to the historical imperatives of "revolutionary praxis,"
the Communist Manifestof Marx and Friedrich Engels called for revolutionary action to achieve

a classless society in which "the free development of each is the condition for the free development
of all," a society that would require neither the internal repressions of cooscier the external
repressions of laws and punishments. Both morality and the state would "wither away."

British Idealism a nd Intuitionism

In the last quarter of the nineteenth century the vitality of idealism began to attract even the sober
British intellect, and the ethics of setalization became a powerful rival to utilitarianism through
the influence of Thomas Hill Green, Bernard Bosanquet, and F. H. Bradley.

Sidgwick
Henry Sidgwick (18381900) combined the social utilitarianism of Mill with thetuitionism of
Butler and Kant. In The Methods of Ethics (1875), a work described by C. D. Broad as "the best
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treatise on Moral Philosophy that has ever been written," Sidgwick raised ethical analysis to a new
level of precision and logical rigor. Settiragide practical moralizing as not the business of
objective philosophical analysis, Sidgwick interpreted the task of moral philosophy to be the
clarification of the logic of moral judgment, a conception of philosophy that was continued by the
contemporaryBritish school of linguistic analysis.

Sidgwick held that there are just three approaches to ethics worth philosophical consideration:
egoistic hedonism, utilitarianism, and intuitionism. He pointed out that neither theeaétired

ethics of Hobbes anithe French Encyclopedists nor the socially oriented ethics of Bentham and
Mill can justify the step from psychology to ethics, that is, from the description of human
motivation to judgments of moral obligation. Even those who declare that one oughtue purs
one's own interests must justify their use of ought, and this cannot be done on the grounds of
psychological facts alone. Sidgwick therefore insisted on distinguishing psychological hedonism
from ethical hedonism and grounding the latter on intuitios arjument is reminiscent of Hume's

claim that values cannot be deduced from facts, and it anticipates G. E. Moore's later analysis of
the "naturalistic fallacy."

All three "methods of ethics"” rest, according to Sidgwick, on principles held to bevikdht,

and thus intuitionism is, to some extent, inescapable. The egoist must assume el eetf
rightness of pursuing one's own pleasure, and the social utilitarian must assume the rightness of
maximizing the common good. Intuitionists differ framtilitarian and egoists only in holding

many principles and duties to be selfident as well, and thus they expose themselves to inevitable
counter instanced he more numerous and specific the rules claimed to besdként, the more

subject to exceptiomnd vulnerable to disproof. Sidgwick concludes that social utilitarianism
offers the correct standard of moral judgment but that this standard is in turn grounded on direct
awareness of moral obligation. Thus at least one, and probably at most one,ntodrahiis
essential for moral judgment.

Sidgwick could not finally decide between the conflicting claims ofisédfrest and social utility.

He leaned toward the latter as definitive of moral duty, but he recognized that oneitesedt

rightly caries a special weight, other things being equal. Perhaps he would have been able to
reconcile these two "intuitions” more easily had he considered utilitarianism in a somewhat weaker
form, as the principle that one ought always to refrain from causing essay suffering, rather

than the stronger claim that one ought always to aim at maximizing happiness. For while one's
own welfare seems naturally to outweigh that of others, it is very close to beheyislelfit to any
morally sensitive person that hegil not to pursue his interests at the cost of substantial suffering

to others.

It would appear from our brief glance over the history of ethics through the nineteenth century that
philosophers failed to find any conclusive ethical truths and merelydrgw@e persuasively and
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with a more impressive display of learning than most, for whatever way of life and standards of
conduct they happened to prefer. In some respects this impression would be justified, and it serves
to remind us of the differences beten scientific knowledge and ethical wisdom. The perennial
character of the problems, the lack of general agreement on proposed solutions, and the return of
later doctrines to principles advanced by earlier ones all contrast strikingly with the irrdeversib
progress of scientific discovery. It has been suggested by some contemporary philosophers that
the endless disputability of ethical issues is rooted in the very nature of ethical language, so that it
is not a defect of philosophy to have failed to achigeneral agreement on ethics. As W. B. Gallie

put it (Philosophy and the Historical Understanding, New York, 1964), ethical concepts are
"essentially contestable.” It is essential to their meaning that they evoke continual disputes as to
the correct stasards for their application. But if we cannot find historical progress in the form of
final settlement of issues, we can at least discern some degree of gradual, if irregular, advance
toward greater clarity in the formulation of the issues.

On the centraksue of the logical relation between facts and values, ethical theories have provided
increasingly clear and sophisticated statements of two fundamental positions, naturalism and non
naturalism (sometimes called teleology and deontology). Naturalistideébeelate values to facts

by defining "good" and related concepts in terms of observable criteria, such as fulfillment of
natural tendencies (Aristotle), satisfaction of desire (Hobbes and Spinoza), production of pleasure
for the greatest number (utdiianism), conduciveness to historical progress (Spencer and Marx),
or efficiency of means to ends (Dewey). Naaturalistic theories stress the fact that the meaning

of ethical terms goes beyond the observable facts on which ethical judgments are grandded
they locate the additional component of meaning outside nature. Plato located it in a realm of
abstract Forms, Christianity in the will of God, the intuitionists in the direct recognition of the
guality of rightness, the morakense theorists in ttieeling of approbation. Each of these accounts

of value and moral right has revealed an additional dimension of the complex logic of ethical
judgment. Naturalistic theories have brought to light various ways in which ethical judgment is
grounded on the fiillment of biological and social needs, while moaturalistic theories have
revealed prescriptive aspects of moral concepts that are independent of prudential considerations.
The main effort of twentietieentury ethical philosophy was to weave togethea iconsistent
pattern all the threads, both naturalistic and-naturalistic, that constitute our philosophical
heritage.

Contemporary Non -naturalism

In much of the Englisispeaking world G. E. Moore's Principia Ethica (Cambridge, U.K., 1903)
is taken © be the starting point of contemporary ethical theory. But it is important to recognize
that this primacy is to a considerable degree local and distinctive of the tradition of analytical
ethics. On the Continent and in Latin America the work of Max Sclaglé Franz Brentano has
been a preeminent influence. For much of American thought until about thevemtieth century,
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the work of John Dewey or Ralph Barton Perry provided the starting point. But, for all that, it is
reasonable to begin with G. E. Meor

Moore

It is the critical side of Moore's work in ethics that has had the most lasting effect. His delineation
of the subject matter of ethics and his very careful effort to show that any form of ethical naturalism
involves a fundamental conceptual mis@ the work of the first three chapters of Principia Ethica

0 has been the part of Moore's work that has deeply affected contemporary ethical thought.
However, Moore's own positive naraturalistic cognitivism, with its reliance on nraoatural
characteristis, has found few adherents. Most philosophésL. Stevenson and R. M. Hare are
typicald who have been convinced that in essence Moore's case against naturalism is sound have
not followed Moore's lead but have adopted some form ofcognitivism.

It wasMoore's belief that if moral philosophers simply interest themselves in good conduct, they
are not really starting at the beginning, for we cannot know what good conduct is until we know
what goodness is. Moore's concern was with a "general enquiry irgbisvigood.” Our first
guestion must be "What is good and what is bad?" Such knowledge of good and evil, Moore claims,
is the "goal of ethical investigation”; but, he stresses, "it cannot be safely attempted at the beginning
of our studies, but only at tlend." First we must consider how "good" is to be defined.

Moore clearly is not interested in giving a stipulative definition of "good," and from his disclaimers
in Principia Ethica about being interested in a merely verbal point, it would seem thatdte is
interested in a lexical definition either. What he is after, in seeking a definition of "good," is just
this: what property or set of properties is common to and distinctive of anything that could
conceivably be properly called intrinsically good, festance, "answering to interests." Moore
thinks "good" stands for a property, and he seeks to determine what it is. Moore's answer, which
he is aware will cause discontent, is that "good" is not definable. All we can finally say correctly
is that good isgood and not anything else. "Good," like "red," is, in the appropriate sense,
indefinable. Good is a simple, unanalyzable, nonnatural characteristic. We are either directly aware
of it or we are not, but there is no way of defining it or analyzing it 4o asake it intelligible to
someone who is not directly aware of it.

Such a radical claim on Moore's part would have little force if he could not thoroughly refute
naturalistic and metaphysical theories that do purport to give the kind of characterafation
intrinsic goodness that he takes to be impossible.

Moore's case against naturalism

Let us consider Moore's case against ethical naturalism. An ethical naturalist holds that moral
judgments are true or false empirical statements ascribing an empiojgatty or set of properties
to an action, object, or person. "Good" is defined in terms of this property or set of properties. But,

—
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Moore argues, we will not come to know what good is simply by "discovering what are those other
properties belonging to athings which are good." Those who commit what Moore calls the
naturalistic fallacy think that when they have "named those other properties they were actually
defining good; that these properties, in fact, were simply not 'other,’ but absolutely ariyg thatire
same with goodness." But to identify good with any other property is to commit the naturalistic
fallacy. The naturalists confuse the question of the meaning of the concept of good with the quite
different question of what kinds of things are good.

In a famous argument, which has been dubbed theaqpestion argument, Moore points out that

for whatever naturalistic value we substitute for the variable x in a proposed definition of "good,"
we can always significantly ask if it is good. If a man s#iegpiness is good," or "Saléalization

is good," or "The object of any interest is good," we can always significantly ask "Is happiness
good?," "Is seHrealization good?," "Is the object of any interest good?" Even though we agree, let
us say, that hajipess is good, it is an evident fact of language that these questions are not without
significance. But they would be without significance if "good" did mean "happiness,” of "self
realization,” or "the object of any interest," just as it is pointlesskidf asfather is a male parent

or a puppy is a young dog. For whatever naturalistic definitions wedoffbatever naturalistic
values replace the variabledxit always makes sense to ask if that thing is good. Since this is so,
these naturalistic definities can be seen to be inadequate.

This can be seen in another way as well. If a statement like "The satisfaction of desire is good"
were a definition of the sort Moore was searching for, it would be analytic and it would -be self
contradictory to assert "Thsatisfies desire but it is not good." For whatever naturalistic definition
one proposes, however, one can assert withoutgetfadiction "This is x but it is not good," but

if X meant the same as "good" this would be impossible, for "X is good" woaidbe analytic.

But since this is possible it is clear that the proposed statement is synthetic.

Moore's influence

The above arguments of Moore's, together with his famous argument in Chapter 3 of Principia
Ethica against Mill's alleged naturalism, hapeovided the background for much of the
controversy in contemporary ethical theory. While few have accepted all the details of Moore's
case against ethical naturalism, it has been felt by many that Moore's essential case is well taken.
R. M. Hare in his Tie Language of Morals (Oxford, 1952), P. H. Now&thith in his Ethics
(Harmondsworth, U.K., 1954), and A. C. Ewing in his Second Thoughts in Moral Philosophy
(London, 1959) try to restate these Moorean insights in such a way as to present a decisive case
against ethical naturalism.

It should be noted, however, that the reception of Moore's case against naturalism, even on the part
of such eminent nonnaturalists as A. N. Prior and E. W. Hall, has not been that favorable. It is
generally thought now that (1)e naturalistic fallacy is not, strictly speaking, a fallacy but is at
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best a mistake and (2) that it is not really distinctive of naturalism but should be called the definist
fallacy, that is, the belief that moral terms are capable of definition imo@ terms.

Criticisms of Moore

It is easy to see that someone, though at a certain price, could be a consistent ethical naturalist and
that Moore's naturalistic fallacy would not really point to anything necessarily fallacious in such a
naturalist's resoning. An ethical naturalist who is also a hedonist could argue: By "intrinsic good"

| am just going to mean "pleasure.” This is a stipulative definition on my part and | am making no
claim that it squares with ordinary usage, but it will give a cleacansdistent definition of "good"

that fits well with my preanalytic insight that pleasure and pleasure alone is intrinsically good. It
is indeed true that on my theory "Pleasure is good" is a tautology and "Is pleasure intrinsically
good?" is a selansweing question. Still, there is a normatively vital question that | can and do
ask with perfect conceptual propriety. The vital open question is this: Should an individual seek
pleasure and only pleasure as the thing that, morally speaking, he ought alwayslt a man

takes this position, Moore's arguments, given above, do not show anything fallacious in his
thinking, that is, he has committed no formal or informal fallacy, though it can be shown by some
additions to Moore's arguments that he has saiggonyg that is mistaken.

There is a further criticism of Moore that can be made with considerable plausibility. Though it is
indeed true that good taken in isolation cannot be defined, the term good is in reality always used
in specific contexts, with coext-dependent meanings and with such riders as "good at" and "good
for.” But in such a context good can be defined. "A good car,"” "good teacher,” "good at ballet,” or
even "good man" can be naturalistically defined, even though good sans phrase caaihgt. Fin
and perhaps most importantly, it has been pointed out that theqapstion and noncontradiction
arguments are not conclusive. At best they show why all the naturalistic definitions hitherto
proposed do not work. They do not show that naturalistficitions are impossible.

Emotive theory

The noncognitive view, which has subsequently been called the emotive theory, received its first
formulation in 1911, when the Swedish philosopher Axel Hagerstrom drew the outlines of such a
theory in his inauguralecture, "On the Truth of Moral Propositions." In 1917 Hagerstrom
developed his ideas with particular attention to the concept of duty in his Till Fragan om den
Gallande Rattens Begrepp (Uppsala, 1917). Similar statements of the emotive theory have been
developed in Scandinavia by Ingmar Hedenius and Alf Ross. Independently of its Scandinavian
formulation, the emotive theory was first stated in the Engldaking world by I. A. Richards

and by Bertrand Russell, but it was developed in the ABgboon wolid by A. J. Ayer and by
Charles Stevenson. There have also been interesting if somewhat atypical statements of it by
Richard Robinson, RudoCarnap, and Hans Reichenbach.

=
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The emotivists were convinced that moral statements are not a subspecies oétitetmaint, and

they were further convinced that it was impossible to derive a moral statement from a set of purely
factual statements. As Hagerstrom put it, "There is no common genus for the purely factual and
the 'ought.’ By using the predicate 'oughh&ppen’ we refer an action to an altogether different
category from the factual. That an action 'ought to be done' is regarded as something which holds
true altogether without reference to whether it actually is done or not." The whole notion that there
is a determinate character of an action that would make a moral statement true or false is,
Hagerstrom argues, an illusion. There is nothing there for an "unmoved spectator of the actual” to
observe that would either confirm or disconfirm his moral statesneiioral statements
characteristically take a declarative form, but they actually function not to assert-Hmtswis

true but to express an attitude towandagtion or a state of affairs.

The emotive theory developed as a via media between infaitipon the one hand, and ethical
naturalism, on the other. Both of these ethical theories displayed crucial difficulties. "Nonnatural
gualities" and "nonnatural relations" were obscure, fantastic conceptions, to say the least, and the
notion of intuition remained at best nonexplanatory. Furthermore, it was plain that moral
judgments are closely linked to one's emotions, attitudes, and conations. But, as Moore in effect
showed, neither "A cup of tea before bed is good" nor such general utterances ase'Rlgasd”

and "Selfrealization is good" are empirical or analytic.

The function of ethical statements

The emotivists maintained that while the grammatical function of a sentence like "A swim before
bed is good" is indicative, its actual logical funatic much closer to that of an optative or
imperative utterance, such as "Would that we could go swimming before bed" or "Swim before
bed." Because of this, emotivists have claimed that it is misleading to say that ethical sentences
can be used to make ®ments: Theya not function to assert facts.

Similarly, it is a mistake to treat all words as simply functioning to describe or designate some
characteristic or thing. Some words so function; but there are other words, like nasty, saintly,
graceful, andwvise, that function primarily or in part to express the attitudes of the utterer or to
evoke reactions on the part of the hearer. The emotivists claim that good, ought, right, and the like
are also emotive words. This gives them their normative function.

Ethical argument

Hagerstrom and Ayer contend that the fact that there are no moral facts carries with it the corollary
that there can be no genuine moral knowledge. There are no moral facts to be learned; there is no
moral information to be gained or forgen. It makes clear sense to say "l used to know the
difference between a pickerel and a pike, but by now I've forgotten it," but what is meant by "I
used to know the difference between right and wrong, but by now I've forgotten it"? The word
forgotten cold hardly do its usual job here. The utterance is so deviant that without explanation
and a very special context, we do not understand it. Considerations of this sort bring us to the
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realization that moral utterances are not used to state facts or agherttheir essential role is a
noncognitive one. They typically express emotions, attitudes, and conations and evoke actions,
attitudes, and emotional reactions.

Because of this fact about the logical status of moral utterances, it always remairidagitzdly
possible that two or more people might agree about all the relevant facts and disagree i attitude
that is, disagree about what was desirable or worth doing.

We do, however, as Ayer and Stevenson stress, give reasons for moral judgmengsy If | s
"MacDonald did the right thing in killing Janet," it is perfectly in order to ask me to show why this

is so. If  say "I don't have any reasons. There aren't any reasons, but all the same | just know that
MacDonald did the right thing," | am abusingdaage. | am saying something unintelligible, for

we cannot "just know" like that. The person who claims that an action is right must always be
prepared to give reasons for his moral claim.

Ayer and Stevenson grant all that. This is indeed how we do pratestwe are being reasonable

about a moral disagreement. But Ayer says: "the question is: in what way do these reasons support
the moral judgments? They do not support them in a logical sense. Ethical argument is not formal
demonstration. And they do netipport them in a scientific sense either. If they did, the goodness

or badness of the situation, the rightness or wrongness of the action, would have to be something
apart from the situation, something independently verifiable, for which the facts addiutiesl
reasons for the moral judgment were the evidence." But this is just what we cannot do. There is no
procedure for examining the value of the facts, as distinct from examining the facts themselves.

If we cannot demonstratively prove or inductivelyaddish fundamental moral claims, then what

can it mean to say that a factual statement F is a good reason for a moral judgment E ? The
emotivist's answer is very simple: If F causes the person(s) to whom E is addressed to adopt E, to
share the attitude pressed by E, then F is a good reason for E. It is Ayer's and Stevenson's claim
that whatever in fact determines our attitudes is ipso facto a good reason for a moral judgment.

Criticisms of emotive theory
It has been argued by many moral philosophersii\Wralk, Richard Brandt, Errol Bedford, Paul
Edwards, and Kai Nielsen, among others) that so to characterize what is meant by "a good reason"
in ethics is persuasively to redefine "a good reason" in ethics. As Bedford has well argued against
the emotivelteory, "we do use logical criteria in moral discussion, however inexplicit, unanalyzed,
and relatively vague these criteria of relevance may be." Remarks like "It doesn't follow that you
ought to" or "That's beside the point" are just as common and juosti@s to the point in moral
argument as elsewhere. There is no reason to think that these remarks about relevance differ in any
essential way from their use in nonevaluative contexts. We don't just seek agreement when there
is a moral dispute, but we trg justify one claim over another and we rightly reject persuasion as
irrelevant to this task of justification.

—
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Stevenson has replied that to answer in this way is in effect to confuse normative ethical inquiries
with metaethical ones. Good and relevantramenative terms and have their distinctive emotive
force. To say that such and such are good reasons is to make a moral statement. Making such a
statement involves leaving the normative ethical neutrality of metaethical inquiry. One answer to
this is thato say what is meant by "good reasons" in ethics is to mentionl 'lgasons" and not

to use them.

Existentialism

Non-cognitivism is not limited to emotivism. The existentialists do not call themselves
noncognitivists, nor do they write metaethical trgedi But reasonably definite metaethical
assumptions are implicit in their writings. Their contention that "men create their values," their
stress on decision, commitment, and the impossibility of achieving ethical knowledge, strongly
suggests a noncognitst metaethic. We shall limit the examination here to two major figures,
Albert Camus and JedPaul Sartre.

Camus

Unlike Sartre, Albert Camus wrote no technical philosophy, but in his Myth of Sisyphus (Paris,
1942), The Rebel (Paris, 1951), and his pkyd novels he did articulate an ethical view that has
been called the ethics of the absurd. To read Camus is to be immediately thrown into normative
ethics via what has been called philosophical anthropology. We are immediately confronted with
a picture ofman and man's lot. Man is divorced from the world yet is paradoxically thrust into it.
The world as we find & given our hopes, our expectations, our id&ats intractable. It is
incommensurate with our moral and intellectual demands. Life is fragm&viéeseek to discover

some rational unity amidst this diversity and chaos. We discover instead that we can only impose
an arbitrary unity upon it. L'homme absurde, as distinct from 'homme quotidien, sees clearly the
relativity and flux of human commitmenba the ultimate purposelessness of life. Yet man has a
blind but overpowering attachment to life as something more powerful than any of the world's ills
or any human intellectualization. But the world is ultimately unintelligible and irrational, and man's
lot in the world is absurd.

Given this situation, all moral commitments are arbitrary. There is no escaping this: Reason will
only show us the arbitrariness of human valuations, and a Kierkegaardian leap of faith in the face
of the absurd is evasive. ltevasive because it is to consent to absurdity rather than to face up to

it, recognizing it for what it is. Man's dignity comes in his refusing to compromise. His very
humanity is displayed in his holding on to his intelligence and in recognizing, cdetie#aard,

that there is no God and, contra Karl Jaspers, that there is no metaphysical unity that can overcome
the absurdity of human existence.

Yet paradoxically, and some would claim inconsistently, in his novel The Plague (Paris, 1947),
and in his essys, collected and published in English under the title Resistance, Rebellion and
Death (New York, 1961) Camus writes with passion and conviction in defense of human freedom
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and intelligence. Camus's rationale for this is that we become engagé becaeasdahat Ife has

no ultimate meaning and that, finally free from a search for cosmic significance, we can take the
diverse experiences of life for what they are in all their richness and variety. Yet beyond that and
perhaps because of that, Camus, as ahist is espousing the cause of man. By this is meant, as

is very evident in Resistance, Rebellion and Death, that Camus repeatedly defends human freedom,
equality, and the alleviation of human misery and deprivation. We must become involved, but in
thisinvolvement Camus urges a reliance on human intelligence in facing the problems of men.

What might be taken to be a conflict between the more theoretical side of Camus's thought and his
more directly normative ethical side comes out in his fourth "Letter@erman Friend." Camus

agrees with his "German friend" that the world has no ultimate meaning, but he does not and will
not conclude from this, as his "German friend" did, "that everything was equivalent and that good
and evil could be defined accorditgone's wishes." Camus then goes on to remark that he can
find no valid argument to answer such a nihilism. His only "answer" is "a fierce love of justice,
which after all, seemed to me as unreasonable as the most sudden passion.” Camus felt he could
only resolutely refuse to accept despair and "to fight against eternal injustice, create happiness in
order to protest against the universe of unhappiness.” Camus concludes with a cry of the heart that
while "the world has no uhbasaimeenihgenamety ananibecguseé s o
he is the only creature to insist on having one."

Recent Views on Moral Discourse

Linguistic philosophy

As has frequently been noted, there are at least superficial resemblances between the existentialists
and the othevise very different, sel€onsciously metaethical theories of such linguistic
philosophers as R. M. Hare, P. H. Nowsthith, Bernard Mayo, Alan Montefiore, and John
HartlandSwann.

There is, indeed, this much similarity between these linguistic philosophd the existentialists.
All of the former make the following contentions, all of which would be welcome to the latter:

Moore was essentially right about the naturalistic fallacy. That is to say, moral statements cannot
be deduced from any statementaaft, whether biological, historical, psychological, sociological,
or religious.

No moral choice or question of value can ever be guaranteed by logical rules.

We are free, as far as language or logic is concerned, to apply evaluative or prescriptit@ terms
anything we wish to commend or condemn, criticize or approve, prescribe or forbid.

Moral utterances are generalizable decisions, resolutions, or subscriptions.
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Given that a man accepts certain moral principles, other moral principles can, togetlertaiith

factual statements, be derived from the above principles. But like Ayer and the existentialists, these
linguistic philosophers hold that there must be some moral principles which are not derived from
any other principles moral or otherwis@ and, béng fundamental moral principles, they are not
even verifiable in principle. They express moral commitments and can have no rational ground,
for what is deemed worthy of acceptance ultimately depends on the very commitments
(generalizable decisions, restuns, or subscriptions) an agent is willing to make.

Many people have thought that such a view of morality is either directly or indirectly niBilistic

that both the linguistic philosophers and the existentialists espouse what is in effect an irrationalism
that would undercut the very possibility of a rational normative ethiwe consider a reply
linguistic philosophers typically make to such criticisms, we will become aware of a crucial
dissimilarity between them and the existentialists and a fundahdefiéat in existentialist ethics.

Linguistic philosophers have frequently claimed that the existentialists have merely dramatized a
logical point. That moral principles are expressions of commitment or choice, that man cannot
simply discover what is goaar evil or know a priori that a certain thing must be done but must
"create his own values," is not a worrisome fact about the human predicament; it is a conceptual
truth concerning the nature of moral discourse. It is not a fact of the human conditiorathes

born into a world alien and indifferent to human purposes. What is a fact is that the phrases "the
universe has a purpose" and "value and being are one" are unintelligible phrases. To say "man
creates his own values" is in reality only to say miramatic way that a judgment of value is an
expression of choice. This statement, it is argued, is not an anguished cry of the human heart but
is merely an expression of a linguistic convention.

To say "If x is a judgment of value, then x is an expressfachoice" is not to say "Any choice at

all is justified," "Anything is permissible," or "All human actions are of equal value." These latter
statements are themselves value judgments and could not follow from thenadavened
statement, for it is natself a statement of value but a nonnormative metaethical statement about
the meaning of evaluative expressions, and, as Sartre himself stresses, one cannot derive an
"ought" from an "is." In general, Hare and Now8Hhith, as well as Ayer and Stevenssingess

the normative neutrality of metaethical statements.

Hare

R. M. Hare in two very influential books, The Language of Morals (Oxford, 1952) and Freedom
and Reason (Oxford, 1963), developed a very closely reasoned metaethical analysis of the type
thathas been discussed. In The Language of Morals, Hare views moral utterances as a species of
prescriptive discourse, and he feels that we can most readily come to understand their actual role
in the stream of life if we see how very much they are like an@dhe of prescriptive discourse,
namely, imperatives. Imperatives tell us to do something, not that something is the case. Moral
utterances in their most paradigmatic employments also tell us to do something. Imperative and
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moral utterances do not, as #raotivists thought, have the logical function of trying to get you to
do something. Rather, they tell you to do something. Furthermore, there are logical relations
between prescriptive statements, just as there are logical relations between factuahttatem

Moral judgments are viewed as a kind of prescriptive judgment but, unlike singular imperatives,
moral judgments (as well as all value judgments) are universalizable. Hare means by this that such
a judgment "logically commits the speaker to makingralar judgment about anything which is

either exactly like the subject of the original judgment or like it in the relevant respects.”

Hare stresses that while almost any word in certain contexts can function evaluatively, good, right,
and ought almost alays so function. The evaluative functions of these terms are distinct from
their descriptive functions and are an essential part of their meaning. In fact, the distinctive
function of all value words is that they in one way or another commend or condatnuhiBe

good is a general word of commendation, the criteria for goodness vary from context to context
and are dependent on what it is that is said to be "good."

The meaning of good or any other value term is never tied to its criteria of applicatioa.iS he
nothing in the logic of our language to limit the content of a moral judgment. As far as logic is
concerned, any universalizable prescription that expresses a deep concern or commitment is ipso
facto a moral prescription, and we can decide withoanteptual error to do anything that it is
logically or physically possible to do. If we treat the resulting decision as a decision of principle,
that is, a universalizable prescription, then it is a value judgment that is in good logical order. As
Nowell-Smith has well put it in discussing Hare's theory, "Nothing that we discover about the
nature of moral judgments entails that it is wrong to put all Jews iolgasbers."

Criticism of Hare

Probably the most persistent dissatisfaction with Hare's thesriekalted from the belief that it
makes moral reasoning appear to be more arbitrary than it actually is. To say "Nothing that we
discover about the nature of moral judgments entails that it is wrong to put all Jews in gas
chambers" is, it will be argued, reductio of such a position. Hare would reply that to argue in
such a way is to fail to recognize that he is talking about entailment, and that he is simply making
the point that from nomormative statements one cannot deduce ativeones.

Hare argueghat his thesis about the logical status of moral utterances does not commit him to the
position that there can be no rational resolution of basic conflicts in moral principle. Returning, in
Freedom and Reason, to a stress on decisions (though withateation to inclinations), Hare
contends that to have a morality we must have freedom. Specifically, we must have a situation in
which each man must solve his own moral problems. (This is not to moralize about what we should
do but to state a logical caitidn for the \ery existence of moral claims.)
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Philosophers who have criticized Hare, including someone as close to him as-Simitk|lhave
suggested that Hare still has a far too Protestant conception of moral discourse. He fails really to
take to hearthe Wittgensteinian claim that here, as elsewhere in human discourse, we must have
public criteria for what could count as a logically proper moral claim. As F. E. Spérshiotise

book An Enquiry into Goodness (Chicago, 1958) deserves more attentioih ltharreceived

notes: Hare's individualism leads him to neglect the fact that a morality, any morality, will
necessarily incorporate "those rules of conduct that seem necessary for communal living." It is not
the case that just any universalizable sgire$criptions can constitute a morality or a set of moral
judgments.

The goodreasons approach

The last metaethical theory we shall discuss has been dubbed theegsods approach. Stephen
Toulmin, Kurt Baier, Henry Aiken, Marcus Singer, Kai Nielsen].Adelden, A. E. Murphy, and

John Rawls may be taken as representative figures of this point of view. It is an approach that
obviously has been deeply affected by the philosophical method that we have come to associate
with the work of the later Ludwig Wtgenstein. These philosophers have centered their attention

on the logic of moral reasoning. Their central question has been "When is a reason a good reason
for a moral judgment?" Accordingly, the crucial problems center on questions concerning the
natureand limits of justification in ethics. These philosophers agree with the noncognitivists that
moral sentences are used primarily as dynamic expressions to guide conduct and alter behavior.
And they would also agree with ethical naturalists that morabmtes usually, at least, also make
factual assertions. But they believe that the primary use of moral utterances is not theoretical or
just emotive but practical. Hare and Now8thith are right in stressing that they are designed to

tell us what to do.

Yet while moral utterances typically tell us what to do, language with its complex and multifarious
uses does not neatly divide into "the descriptive" and "the evaluative," "the constative" and "the
performative,” "the cognitive" and "the noncognitive." These philosophers' specialized terms,

and they do not help us to understand and clearly characterize moral discourse but actually distort
our understanding of it. There can be no translation of moral terms into nonmoral terms, and the
ancient problem of ridging "the isought gulf" is a muddle, for there is no clear distinction
between such uses of language and no single function that makes a bit of discourse normative.
Some moral utterances indeed bear interesting analogies to commands or resolutithey, but
cannot be identified with them. It is a mistake to think ethical judgments are like scientific ones or
like the judgments of any other branch of objective inquiry; yet cognitivist metaethicists were
correct, not in pressing this analogy but in mamtey that there is a knowledge of good and evil

and that some moral claims have a perfectly respectable objectivity. No matter how emotive or
performative moral utterances may be, when we make a moral judgment, d& logisally

mus® satisfy certain requements to count as a moral judgment. In making a moral judgment, we
must be willing to universalize the judgment in question, and it must be possible to give factual
reasons in support of the moral claim.
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The advocates of the goodasons approach in tgeneral tradition of the later Wittgenstein did

not take it to be incumbent on the philosopher to translate moral utterances into some clearer idiom.
They did not believe that there was some other favored discourse or form of life that moral
discourse or mrality should be modeled on. What was expected of the philosopher was that he
should describe morality so as to perspicuously display the living discourse at work. In particular,
philosophers should concern themselves with a conceptual cartographyafutesand limits of
justification in ethics. Before we can reasonably claim that moral judgments are at bottom "all
subjective” or that no moral claim can be "objectively justified,” we must come to understand what
can and what cannot count as a goodaeas ethics and what the limits of moral reasoning are.

The religion of law.

Philip Woods in hisboolkd The f all of Pri e dassttemapted to fuvetawa o f |
staunch relation with morals and religious sentiments. He links so muchtheor@mif t oday 0 s
tradition with early Christian practice and religious sentiments. Intriguingly Wood includes Moses

and Jesus Christ in his |Iist of great heroes
the first great lawyers. They formulatpdnciples of moral behaviors, effectively basic rules of

|l aw, the foundatHenmoét | egaévelyshemsconsi der
really to be | aw because he also asserts that
(about 50 to 100 CE) and by the Koran (about 650 CEO was Soatlleast in relation to the
Christian Bibleds contribution to the Westerr
Patrick Parkinson has explained:

Christianity was to the formatiasf the Western legal tradition as the womb is to human life. The

history of western law cannot be understood in isolation from religious influences, for at every

level of society, and in every aspect of social and political life these influences weasiyet

Berman also made a similar statement to this. He stated thus;

The centrality of law may...be traced to the origins of the western legal tradition. The Church was
governed by | aw. I ndeed, it has fpheweesternrsnaamn d t ha
what a modern legal system is like.

Il n Parkinsonds Vvi ew:

519 Wood above n2, 238 20 Wood above n2, 22
6

”Berman HThe Interaction of Law and Religi®CM Press, London, 1974) 59
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The moral authority of the law may also be traced to its history. The close relationship between
law and theology in the formation of the western legal tradition, the belief imdamtimately

given by God, and the idea that there were natural laws which governed human relations meant
that law was imbued with a certain aura of sacredhess.

AccordingtoWoodiour societies may decide thadttdey c

wi t h o u’tAgain thissmisconceptualises religion for most of the world.

In affirming the importance of law, Woods opinesthatyi t hout | aw, there woul
or safety from tyrants, no security from violence or theft, no protecfiomomen from sexual

attack, rb property.o

Wood correctly upholds the importance of religion as framing the ethics and morals of a nation,

much easier and quicker than todayods | aw and t
abigvacuum s | eft which the | aw itself cannot cur
no |l onger have influence on peopleds pPoivate

Though still, Woods recognizes that the law as an instrument to govecormiuct is sufficient
for survival if properly framed and administered and that properly framed and administered legal

systems would substantially fill the necessary gaps if religions ceased to be a fore® at all.

8 Parkinson above n11 [2.290] 64
®Wood above n2, 12

10BOOK REVIEW: PHILIP R WOOD, THE FALL OF THE PRIESTS AND THEARIBERS; {HiEt, 2016)
273pp- Professor Michael Quinlan*
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THE | EGAL pROFESSION

A P e r daongingto the legal professionare concededlythe elite of the society. Theyhave
alwaysbeenin thevanguardof progressanddevelopmendf notonlylaw butthepolity asa whole.
Citizenrylooks at themwith hopeand expectationdor traversingon the new pathsand virgin
fields to be marchedon by the society.The profession by and large, till date hasundoubtedly
performedits dutiesand obligationsand has neverhesitatedto shoulderits responsibilitiesin
larger interestsof mankind.Thelawyers whohavebeenacknowledgetheingsober task oriented
and professionallyesponsiblestratumof the populationare further obligedo utilize their skills
for socio political modernizatiorof the country. Thelawyersare a forcefor the perseverancand
strengtheningf the ConstitutionalGovernmenastheyare guardiansof the modernlegal system.
After independencethe conceptof social justice has becomea part of our legal system.This
conceptgives meaningand significanceto the democraticways of life and of makingthe life
dynamic.Theconcet of welfarestatewouldremainin oblivion unlesssocialjusticeis dispensed
with. Dispensatiorof social justice and achievingthe goals setforth in the Constitutionare not
possiblewithoutthe active,concertedand dynamiceffortsmadeby the personconcernedvith the
justicedispensatiorsystemTheprevailing ailing socioeconomicpolitical systemnin the country
needstreatmentwhich can immediatelybe provided by judicial incision. Sucha surgeryis
impossibleto be performedunlessthe Benchand the Bar makeconcertedeffort. Therole of the
membersof the Bar has, thus, assumedgreat importancein the postindependentera in the
countryo

Justice Sethittin Ramon Services v. Subhash Kapoor

1 n the IndianSupremeCourt: Theguestionwasidshould a litigant suffer penalty for his advocate boycotting the
court pursuant to a strike call made by the association of which the advocate was a ndekiber
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Introduction
In Uganda the legal profuside vastandwide it is one of the most prestigious professions in

Uganda and considered to be one of the most regulated profe3sierisgalProfession is under

the ministry of justice and constitutional affairehich is regulated by the judicial service
commissionUganda law society and the law council. All the above bodies except the ministry of
justice and constitutional affairs are under the judiciary provided for under the 1995 constitution
of Ugandat? It also regulated by the law council as under the Advecdate (Professional Conduct
Regulations). Any intending advocate must first of all attend undergraduate degree in Law from a
recognized faculty of law followed by a post graduate diploma in law (bar course) From Law
Development Center. Just like any oneynkmow how to drive a vehicle but only one who
possesses a driving permit is allowed to drive along the road, so is it with practicing law in court.
It is until to obtain a permit/license that you qualify to practice law at the bar. This permit is

obtainedfrom the Law Development Center.
The legal professiois basically comprised of two major divisions:
1. Lawyers/Advocates

2. Justices/judges/magistrates.

Lawyers and advocates.
A lawyer is a person who has attained a law degree from any recognizedityitas important

to note that the basic difference between a lawyer and an advocate is that a lawyer is one who has
attained a law degree. He may be called a lawyer by profession just after attaining a law degree
however and advocate has to qualify an advocate by fulfilling the Advocates A&6ts

requirements as prescribed and then he or she is eligible to represent clients in courts of law.
An advocate according to the Advocates'Aist

Any Pason whose name is dully entered upon the roll andhiptirpose o$ection 19 (2 and
part VI of the Act include any person mentioned in sectiorh& section means that an advocate

12 Chapter eight
BCap 267
14 Cap 267 section one
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isonewvho has been enrolled after having met all

to practice in Ugandas an advocate of the high court that one is rightly called an Advocate.

The following are the steps or various ways of entering the legal profession as an advocate of the

high court of Uganda.

Section 8(a) of t hprovided that anabtoct@ may Aethat oneawho MAS 7
attained a law degree in a university in Uganda or a degree in law or other legal qualification s
granted by or obtained from such other university or institution outside Uganda as may be

recognized by the law council by rdgtions made for the oppose of the section.

The interpretation of this section is that one to be admitted or enrolled is to have attained a law
degree in any Ugandan university or any other university outside Uganda but recognized by
Ugandalt is on thisnote that a prerequisite to attain a law degree is irrefutable, however after the

law degree; one must also attain a postgraduate diploma in legal practice at law development

center.

Usually in Uganda any person with two principle passes in any comlinataigible to apply
for law at any university except some university that require one to first attain some grades before

subjecting such students to a{arry examination.

It is important to note that in Uganda, there are two ways one may pass ttoaittgin a law
degree. First by completion of the Uganda Advanced level where a Uganda advanced certificate
of education (UACE) is awarded

Secondly, one may also attain a law degree through passing various steps if he or she has not
attained the UACEWhere one has stopped in secondary 4, he or she may apply for a certificate
in law at any university in Uganda. After attaining this, he or she becomes eligible to apply for a
diploma at any university and institution like the law development centeraftesall this that

one now becomes eligible to apply for a law degree at any university.

In Uganda, a law degree is often four years of study and after this, one is supposed to seat pre entry
exams for him or her to be eligible to apply for the post gaeldiploma at Law development
center. At the law development center, one studies for nine months to attain a post graduate

=2



LUBOGQASAACCHRISTOPHER 5 :

diploma in legal practice .It is after this as shown by the Advocates Act that one is eligible to apply

to be enrolled as an advoeatf the high court of Uganda.

Judges and the magistrates
A judge is an advocate as defined under the advocatésafctis eligible to be appointed as a

judicial officer of the high court.

Article 143 of the 1995 constitution of Uganda outlines the qaatibn for appointment of the

judicial officersspecifically,article 143(e) states

(1) A person shall be qualified for appointmendas

(e) judge of the High Court, if he or she is or has been a judge of a court having
unlimited jurisdictionin civil and criminal matters or a court having jurisdiction in appeals from
any such court or has practiced as an advocate for a period not less than ten years before a court

having unlimited jurisdiction in civil and criminal matters.

In simple terms madvocate canebeligible to be appointed as a judge only after they have been in

legalpracticefor 10 years or havieeen working in any court of unlimited jurisdiction

Duties and Ethical guidelines for judges.
Some ofh e | uddtigsand sthical gidelinesinclude the following;

A judge should peside over both criminal and civil matters
He or she shouldrant prerogative remedies to whoever seeks they as they deem fit

A judge should maintain and enforce high standards of conduct and should iheiGoserve
those standards, so that the integrity and independence of the judiciary may be preserved. The
provisions of this Code should be construed and applied to further that objective.

1 A judge should respect and comply with the law and should adt tanas in a manner that
promotes public confidence in the integrity and impartiality of the judiciary.

1 A judge should not allow family, social, political, financial, or other relationships to influence
judicial conduct or judgment.

1 A judge should not hdlmembership in any organization that practices invidious discrimination
on the basis of race, sex, religion, or national origin.

1 A Judge should perform the duties of the office fairly, impartially and diligently and can engaged
in extrajudicial activitieghat are within obligations of judicial office.

15 Section 1 cap 267
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A judge should be faithful to, and maintain professional competence in, the law and should not be
swayed by partisan interests, public calmer, or fear of criticism.

A judge should not act as a leader or haoig office in a political organization;

Should not make speeches for a political organization or candidate, or publicly endorse or oppose
a candidate for public office; solicit funds for, pay an assessment to, or make a contribution to a
political organiation or candidate, or attend or purchase a ticket for a dinner or other event
sponsored by a political organization or candidate.

A judge should resign the judicial office if the judge becomes a candidate in a primary or general
election for any office.

Magistrates.
A magistrate is one who presides over cases in a magistrate court. He can only become eligible to

be appointed as one after he or she has attained a degree in laws apchbieng license after

he or she has been enrolled to practicenaadaocate of the high court of Uganda.

He has almost similar functions like those of a judge however he does not grant prerogative
remedies.

It is also important to note that there are various kinasagjistrates. & example;

Chief magistrateswhoreigint he chi ef magi stratebés courts
Grade one magistrate in grade one magi stratebo
Grade 2 magistrates in grade two magistrateos
The dress code of magistrates arags is a robe and a black suit then a silk wig.

The Robe means or represethis respect of court as a holly ground; the same applies to the wig.

The black suit represents the somber mood in court or a mood or morning.

Historical development of the Legal Profession.

The legal profession has its origin in England during the Metli@awes'® The laws regarding the
inappropriate handling of Clients has its originancient Greece and Rome. @Greece, it was
forbidden to take payment for pleadings the cause of another, the rule was widely flouted. During
the reign of Emperor Clauduthe legal profession was legalized and even allowed lawyers also
known as advocates to charge a limited fee. After the time of Emperor Claudius, the lawyers could
openly practice law although their remuneration was limited. A skilled and regulatedsowafe
developed gradually during the late Roman Empire and the Byzantine Empire. Advocates acquired
more status and a separate class of notaries app€hedégal profession continuéalevolve and

1 Roscoe Pound ,The Lawysom Antiqury To Modern Times 78 (1953)

==
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became official in ancient Rome. The profession alsaredcighly regulated by laws and ethics
that were expected from an ideal lawyer.

The Legal Profession is guided by ethics and code of conduct in which lawyers are compelled to
conduct themselves legally, professionally and regularly. The work of aetaegnnot be
underestimated in societin order to fulfill their work they are guided by the legal ethics. The
Legal Profession is guided by ethics and code of conduct in which lawyers are compelled to
conduct themselves legally, professionally and radyl

Legal ethicsmeans the standards of minimally accepted conduct within the legal profession. It
comprises of the rules that govern the advoca
counsel and to the pubtic.

Uganda was declared a Bsh protectorate ii894. TheEnglish Legal System was introduced in
Uganda, by the virtue of thheception clause of the Order In Council (article 20. The English

legal system was introduced in Ugandal®94,the Legal practitioners rules werermduced to

govern the legal profession in Uganda. The Courts, procedure of administration were enrolled and
disciplinary controls of lawyer¥ The first Ugandahawyers were under rules of barristers and
solicitors from England, Scotland, and Ireland dmehtpleaders from Indi&rom te Yearl911

to 1913 the rules were amended to expand the categories of people that could prat8&& In

the Advocates Ordinance was passed and consolidated the law relating to Advocates. The act was
amended inl963to establish the council of legal education in Uganda. The Act was repealed by
the1970 Actwhich made significant changes in lawyer qualifications and control of advocates.

The Advocates Act was later replaced byAltkwocates Actamendment Act 2005.

The conduct of an Advocate.
Under conduct both the language and the general charadtevyelr or an advocate is put in to

considerationAn advocate must have a courteous language in and outside court. This is a language
that is more of polite and calm. Foranple a lawyer is not supposed to address a magistrate by

his own names in court. He or she is supposed to refer to him or her as your worship and he is
supposed to address a judge in the courts of

A lawyer is not supposed to attaclo#imer advocate, and he is not to speak while the other advocate

i's submitting. An advocateds demeanor al so ma

Vo1 01Q8 16 SAOGA2YINE I.NEBFY DIFENYSNE 8S0SyiK SRAGAZY
18B.J ODOI, A guide to the legal Profession.
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THE LAW ON PROFESSIONAL MALPRACTICE IN UGANDA

court. He is to be genital and humble towards c@urthis is rooted in the old English histoof

court where the court room was like a church.

The dress code of lawyers in the legal profession
Since Uganda was colonized by fBattan is from this that even most of our laws by virtual of

the 1902 order in council are the same as the law ofBdgl

Uganda took over the culture of the common law courts because of the Uganda being a British

protectorate and accepting to follow the British laws. Ugandans advocate dress just like British
AdvocatesEnglish Advocates (whether barristerssolicitors) who appear before a judge who is

robed must also be robed and the same principle applies in Uganda.

All male Advocates in Uganda wear a white stiff wing collar with bond (two strip of linen about
5/13 cm by 11/25 mm hanging down the front of the necldyTdiso wear dark double breasted

suits (or with waist coat if singlébreasted) or a black coat and waist coat and black or grey
morning dress striped trousefdis is simply interpreted to mean a black suit and a wing then a

black morning rob the sameglies to women only that they put on a dark suit to.
An advocate in Uganda performs several duties and under these includes the following;

Represent clients in court

Lawyershave a duty to implement the law;

Theyalso have a duty to interpret law, rulshgnd regulations for individuals or lay men;
Lawyersare officials of courtlt is important to note that generally, the advocates have a duty to
themselves, fellow Advocates, to tokent and to the courts of law which ssimmarizedas

hereunder;

Duties of an advocate to a Client

Don't take cases where the lawyer has to be a withess

Never withdraw service halfway

Don't refuse a brief

Give client top priority

Don't try to tamper with the evidence or suppress it

Act according to the client's instructions

Fees adjustment as per liability is a strict no

Bidding for purchasing property arising of legal proceeding is a strict no

=03



LUBOGQASAACCHRISTOPHER 5 :

Don't take undue advantage of the client's trust

Variation in charges depending upon the success of the case is a strict no
Proper acounting of everything is important

Absolute clarity about things with the client is necessary

ceee

Duty of a Lawyer To Court

Respecting the courin Batchelor v. Partisan Mackef8 c o u r t S t antadvdcatet ih a t ; A

undertaking he conduct of a case in this rtaiakes upon himself/herself an office in the

performance of which he/she owes a duty, not to his or her client only but also to the court, to the

members of his or her own profession and eh p

A The advocate also has a duty to follow dippropriatedress codéor his/her profession

A Don't take up cases of clients who insist on use of unfair nseghsas influencing the layer to act
unreasonably or deviate from the path of justice.

A An advocate shouldave a dignifiecbehavior

P

Duty of an advocate to a fellow advocate

A lawyer shoulchot promote unauthorized practice

Avoid advertisement and solicitation of waakd any related form of touting to attract clients.

0 He or she must avail to the opposing advocate all the documewntsidmhe or she basesstor
her pleadingsind while in court, to give due respect to his or her opponent.

o O

ETHICS IN THE LEGAL PROFESSION

Lawyers throughout the world are specialized professionals who place the interests of their clients
above their own, and strive to obtairspect for the Rule of Law. They have to combine a
continuous update on legal developments with service to their clients, respect for the courts, and
the legitimate aspiration to maintain a reasonable standard of.4Ring

The fundamental aim of legal etlsiés to maintain the honour and dignity of the law profession,

to secure the spirit of friendly cooperation between the Bench and the Bar in the promotion of
higher standard of justice. The legal profession is not a business but a profession created by sta
for public good.

Principle 26 of the UN Basic Principles on the Role of Lawyersstates that;i Codes of
professional conduct for lawyers shall be established by the legal profession through its
appropriate organs, or by legislation, in accordance wiional law and custom and recognized
international standards and nor ms. O

R (Ct. of Sess) 514
20International Bar Association's International Principles on Conduct foceigal Profession
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Ethics are principles and values, which together with rules of conduct and laws, regulate a
profession, such as the legal profession. They act as an important guide to ensangl right
proper conduct in the daily praa of the law

Ethics in the legal profession are most concerned with;

Independence, honesty and integrity.

The lawyer and client relationship, in particular, the duties owed by the lawyer to his or her
client. This intudes matters such as client care, conflict of interest, confidentiality, dealing with
client money, and fees.

The lawyer as an advocate, in particular, a lawyer's duties to the court.

Competence, which encompasses academic qualifications and trainimgeetiag other
practicingrequirements such as holding a valid practising certificate or licence.

A lawyer's duties to persons other than a client.

A lawyer's duties to other lawyers.

Advertising of legal services.

Human rights and access to justice

Independence, Honesty, and integrityThe legal profession needs independence in order to
exercise their duty of promognjustice. Independence is k&y providing unbiased advice and
representation to a client. Lawyers must maintain the highest standardestyhantegrity, and
fairnesstowards a clientcourt other lawyers and members of the publibe Advocates Act
(Professional Conduct) Regulations; Reg 36rbids an advocate from engaging in a trade or
profession, either society or with any other parswhich in the opinion of the law council is
unbecoming of the dignity of the legal profession.

Maintaining lawyer -client relationship.

An advocate must not act unprssenally before their client but must at all times respect the latter
and himself/heself. Disrespect and unprofessionalism exhibited before a client may discourage
them from hiring the d v o clegal sefvises agaior from recommending future clients. It may
also result into disciplinary proceedings against the advocate under theulaeil.co

Conflict Of Interest

Principle 15 of

t he UN Basi c PrlLawyersspalawmyson t h
|l oyally respect the

i nterests of their client

It is well settled that a solicitor has a fiduciary duty to his or her clidmt duty carries with it

two presently relevant responsibilities. The first is the obligation to avoid any conflict between his
duty to his client and his own interesthie must not make a profit or secure a benefit, at the
expense of his client's expensrhe second arises when he endeavors to serve two masters and
requires.... full disclosure to both. A conflict of interest may arise in the following instances;

=05,
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1 The lawyer owes separate duties to two or more clients in relation to the same or retgey ma
and those duties conflict, or there is a significant risk that those duties may conflict. This could

al so encompass a client who the | awyer acted
client (in particular, the duty of confidentialitydwtinue, even when the case has completed.

T The | awyerodés duty to act in the best interest
is a significant risk that it may conflict, w

relatedmatter. In these situations, a lawyer should inform his or her client, or clients, of the conflict
or potential conflict of interest. In most cases, it is better to refuse to act for the client where a
conflict of interest has been identified. In someesas lawyer cannot act where there is a clear
conflict of interest. For example, a lawyer cannot represent both parties in the same or related
litigation.?*

Conflicts of interest have given rise to a number of legal and disciplinary actions. It is #maarea

is commonly identified by lawyers as a problem in legal practice. Conflicts of interest are not all
that easy to resolve because some interests will require that the lawyer not act for the person while
other conflicts may still allow for the lawyer &t for both parties.

It is also an area that requires the balancing of two public interests; namely the interest in clients
having full confidence in their lawyers, including the protecting of their confidences, and on the
other hand, the interest in tfieedom of a lawyer to take instructions and for the client to be
represented by the lawyer of his or her choice.

Also, there is the case that the lawyer has divided loyaltesng a duty to the court while at the
same time owing a duty to the clie@n occasions, these duties will be in conflict. In these cases,
the lawyer is obliged to fulfil his or her obligations to the court. This is not generally understood
by clients, or by some lawyers who carry the notion of the duty to the client too fangage in
practices that are unethical and that go to defeat the interests of justice.

Making an allegation of fraud in circumstances where there is no evidence to support the claim is
an example. Other examples include deliberately delaying proceedangapp in order to force

a settlement from the opposing client who is concerned about increasing costs; or issuing writs
without their being any proper legal or factual foundation.

This is where legal ethics comes in. A commitment to legal ethics invalgesxmitment to the
introduction of Codes of Ethics or Standards of Professional Practice. An example is the standards
reflected in thelnternational Bar Association General Principles of Ethldswever, not all
jurisdictions have Professional Codes andail of those that do give sufficient attention to their
enforcement. In any case, the lawyer who acts in accordance with a professional code of ethics
may still be engaging in unethical practice.

In Chandra Shekhar Soni v. Bar Council of Rajasthan and€)1983) an advocate who was
representing one party in a criminal case switched sides and began representing the opposite party.

2 Booklet on Ethics for lawyers accessed at
https://lwww.thehorizoninstitute.org/ust/library/documents/main/booklebn-ethicsfor-lawyers.pdf  on 30
December 2021
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It was held by the Supreme Court that it is not in accordance with professional etiquette for an
advocate while retained byne party to accept the brief of the other. It is unprofessional to
represent conflicting interests except by express consent given by all concerned after a full
disclosure of the facts. Counsel's paramount duty is to the client, and where he findsdhat the
conflict of interests, he should refrain from doing anything which would harm any interests of his
client.

A lawyer when entrusted with a brief is expected to follow the norms of professional ethics and
try to protect the interests of his client glation to whom he occupies a position of trust. The
Supreme Court upheld his being found guilty of malpractice by the Bar Council of India in
disciplinary proceedings, and he was suspended from practice for the period of one year.

The consequences of anglict of interest situation for the lawyer can be severe and costly. For
example, acting with a conflict of interest can result in civil liability for professional malpractice
as well as disciplinary action. Some very serious consequences also flow frorea claim in
contract, tort or equity, including:

Being scrapped from the roll of advocates in accordancesettion 20(4) (cpf the Advocates
Act?2, The advocate may face disqualification from representation of one or more clients;

Forfeiture of fee charged; the inability to charge for work in progress and other time invested,;
Embarrassment, inconvenience and aggravation of defending a malpractice claim or investigation;
Lost time spent on defending a malpractice claim or investigation.

Thus, it isclear that lawyers have to be very careful while dealing with potential and current clients,

S0 as to ensure that a conflict of interest situation does not arise. When such a situation does arise,
the best plan of action is to request the new client o aiber representation so that the interests

of the current client are not adversely affected.

However, if a lawyer is already representing two different clients, and a potential conflict of
interest situation arises, he may choose to disclose the relemanbnfidential aspects of the
potential conflict to both of them and seek their express written consent to his continued
representation of them, provided that it is clear that he can represent the interests of one client
without adversely affecting thiaterests of the other. If, however, the two interests are directly
conflicting ones, the advocate will have to remove himself from the matter rather than face action
for professional negligence or malpractice, the consequences of which have alreadytlioesh o
above.

22Cap 267
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The rule against champerty.

The case oElizabeth Kobusingye VAnnet Zimbiha?3 defined champerty as a bargain between a
stranger and a party to a suit by which the
receiving part of theyjd g me nt  p rTotel enehe saw of IContréict 12"Ed. 0 Thomson
Sweet and Maxwell Champertyagreements are classified as illegal; they define Champerty as a
contract by which one person agrees tinohef i nanc
proceeds, the former having no genuine or substantial interest in the outnortiee recent

decision ofShell (U) Ltd & 9 Ors v. Rock Petroleum & 2 Ot the high court held that
champertous agreements and maintenance as is known among lagperao®s b uyi ng ano
lawsuit and also means sharing in the spoils of litigation; the law always regards champerty as
unlawful and prohibited. Court noted in this matter that it seems the applicants were worried that

the champerty agreement will be reratbunenforceable with the change of advocate and that eh

same is illegal and cannot be enforced by any court of law.

It was a case concerning loss of professional confidence in an advocate who connived with some
of the employees/applicants and spenB8%3of the money awarded to clients by an industrial
court. As a result, 53 of the 153 applicants withdrew their instructions from Mukuve Advocates
and gave instructions to another counBstamboka Advocatethe Mukuve Advocates and his
clients (the applicas) applied to court seeking an order that Rwamboka Advocates (the
respondents) were not given instructions, they should quit the matter and that this was in violation
of theAdvocates Act (Professional Conduct Regulatipieg. 2 (1)which states that;

No advocate shall act for any person unless he or she has received Instructions from that person
or his or herauthorizedagent.

Amid the proceedings, it came to courtdos not
applicants, an agent and Mukuve Advesat

The learnedustice Musa Ssekanatated thatin a perfect world, every matter a lawyer handles

for a client would come out to a timely, successful and profitable conclusion. Sometimes however,
it becomes necessary to withdraw from an engagementebtiferworld is done or the matter
comes to an end. Withdrawing from an engagement that has become problem at can be an effective
risk control measure eliminating an impermissible conflict or neutralizing a dispute with a client
before it takes on a life @k own.

Court held that the respondent is a liberty to represent the plaintiffs who have revoked the powers
of attorney to the applicants and that a party to a litigation has a right to decide which lawyers to

represent them in court as péareeba Dan &5 Ors v. Joseph Bamwebembeire & 4 8¢ his

case is very important to any client who feels aggrieved by the unprofessional conduct or

professional misconduct of their lawyer. It also shows an instance of where you can sue your

23HCCS no. 295 of 2014
24HCMA No. 645 of 2010
25 HCMA No. 45 of 2009
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lawyer for anything not peerly done. In relation to the latter, The facts herein where that some
of the applicants had sued Mukuve advocates in the law cotiha@lis a right reserved by any
client who feels aggrieved by the conduct of their lawyer accordiRg¢a31,to sue lhem in the

law council.

ADVERTISING OREGAL SERVICES.

The ethics act as an important guide to ensure right and proper conduct in the daily practice of the
law. According t@Principle 26 of the United Nations Basic Principles on the Role of Lawy@rs,

cockes of Professional conduct for lawyers shall be established by the legal profession through its
appropriate organs or by legislation in accordance with national law and custom recognized

international standard and norms.

In fulfillment of the above, Unig Nations Document, Uganda has promulgated different laws and
regulations to govern the ethical behavior of practicing advocates. The sources of professional
legal ethics are the various Ugandan legislations, case law decision from Uganda and other
comma law jurisdiction and International treaties ratified by Uganda.

The International Code of Ethicswas adopted in 1956, andcapy of its 1988 editiorwas
incorporated in theeast Africa Law Society Codes of Legal Practice, Conduct, Ethics and
Etiquette n East Africa.

The Constitution of Ugandd the Advocates Act’, the Advocates (Professional Conduct)
Regulation® Statutory he Uganda Law Society Act Cap -287 the Advocates (Professional
conduct) Regulatiod$ are some of the legislations enacted tonmte ethics in the legal

Profession.

In particularRegulation 25 of the Advocates (Professional Conduct) Regulttisngrohibits
advocates from advertising his or name.

Regulation 25(1) of the Regulations prohibits advocates from using their naheefact that she
is an advocate to be used in any commercial advertisement.

26 Principle 26 of the United Nations Basic Principles on the Role of lawyers.

27 Constitution of Uganda 1995 as amended,

28The Advocates Actap 6 ,

22The Advocates (Professional Conduct)Regulations Statutory Instrument 267, The Uganda Law Society Act Cap 267
4.

30The Uganda Law Society Act Cap-267

31Regulation 25 of the Advocates (Professional Conduct ) Regulations Statutory Instruntebty [R672

32 Regulation 25 of the Advocates (Professional Conduct ) Regulations Statutory Instruments Nundber 267

=%
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Regulation 25(2) bars advocates from using their names or name of their law firms or using the
fact that they are advocates to be inserted in heavy or distinctive type ordirectpry or guide
and in particular a telephone directory.

Regulation 25(3) provides that an advocate shall not cause or allow his or her name to be inserted
in any classified or trade directory or section of such directory.

Advertising is the act of dwing attention to a product, service, or event through the mass media
to promote its awareness, sale or attendance.

It should be noted that the rules relating to
The O0esqui r es Gemseles dslpat ofdagpyblic calimg, rather than members of a
crassly commercial production. A lawyer that was seen marketing his practice to the general public
was seen as unseemly and unprofessional. In 1®@8American Bar Associatioadopted
prohibition of advertising and solicitation as part of its Canons of Professional Ethics. The Canon
tolerated business cards but held open the possibility that they could be scrutinized by local bar
of ficials bypenrnl §é&ngmp he me c¢hibiedfrbna selicigng Isusinessr e pr
through fliers, or advertisement and the prohibition extended to indirect forms of advertising such

as commenting on newspaper articles. Unt i |
should however be notedathin the case dBates V Arizona State Bain which the Supreme

Court rejected the argument by Arizona Bar that attorney advertising was inherently misleading
and tarnishing the image of the legal profession. The court noted that lac of advertisihdpeoul

vi ewed as professiondés failure to reach out a
countries maintained the restriction on advertising and other countries legalized advertising.

Common forms of advertising by lawyers can be by tlegss code, television and radio
advertisements, billboards, direct mail markefihdaw firm websites, participation in telephone
directories, commercial directories and referral services and through indirect online advertising

on social mediaMany law firmshave official websites that provides for information about the

law firm. The pge contains the wor ds, Lawpebsoand Coritest, Pr a
information. 0 This means that i f one went C
particular law fim. The development of social media has created an incentive for some lawyers

to move away from the traditional ways that pioneered the career of simply waiting for clients to

show up.

The first major case law on advertising is the casBatés V Arizoma State Barin which the

Supreme Court rejected the argument by Arizona Bar that attorney advertising was inherently
misleading an® tarnishing the image of the legal profession. The court noted that lac of
advertising coul d b aretoieahvaithndseave the corhneusitg.i on 6 s f

33 Bates V Arizona State Bar 433 US 350(1977
LI KY ¢K2YlFa 9@ X [Fg@SNJalNJSliAy3 T!y 9GKAOaA DdAzARSI
35 Bates VArizona State Bar 433 US 350(1977
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It is necessary to prohibit the law on advertisement for various reasons.

Advertising InSharma Advocate V State of Haryana®he High court of India held that an
advocate is an officer of court and that thealggofession is not a trade or business but a noble
profession and so advocates have to strive to secure justice for their clients within legally
permissible limits.

Advertising would raise legal fees which are now not affordable to many.

Advertisemenpromotes decejn. Many lawyers would end wgrlvertising themselves that they
are experts in certain fields and yet they are not. A lawyer could tout himself to be an expert in for
example family law and yet in reality he does not.

Importance of ethics t o the Legal Profession.

The fundamental aim of legal is to maintain twnorand dignity of the profession, to secure a
spirit of friendly ceoperation, to establish horable and fair dealings of the counsel with his
client, opponent and witnessés esablish the spirit of brotherhood in the bar itself and to ensure
thatlawyers discharge their responsibilities to the community genérally.

Ethics promote rule of law and access to justiceThe preamble to the United Nations

Basic Principles on the Ra# of lawyers,provides that an independdegal professiolis integral

to upholding rule of law. It further that whereas adequate protection of human rights and
fundamental freedoms to which all persons are entitled be they economic, social, cuttivial or
and political, requirethat all legal persons have effective access to legal services provided by an
independent legal profession.

If lawyers do not adhere to, and promote, principles of justice, fairness and equity, the law itself is
brought intodisrepute and public confidence in law will be undermined thereby hindering access
to justice.

Legal Ethics maintain the reputation of the legal professiorThe reputation of lawyers is
closely linkedto how public views the administration of justice. \Wéhehere is no public
confidence in the legal profession, trust in the justice system itself is undermined.

3¢ Sharma Advocate V State of Haryana (2003)
37 https://www.legalserviceindia.com/legal/artici8962-legalprofessionand-ethics.html accessed on 30th

December 2021
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Principle 12of the UN Basic Principles on the Role of Lawyerstatesthat A Lawy atr s s ha
all times maintain the homoand dignity of their préession as essential agents of the
administration of justice. o

Legal ethics promote accountability. Lawyers accountability can be judged from their
conduct. In order to achieve proper accountability, it is important to ensure adherence to the rules
of ethics.

Importance of the legal profession to society

The Legal Profession plays an important role in the administration of Justice. The Lawyers are
considered to be theenterof the administration of justice. Lawyers are the one who are related to
the pmrties, they listen to the party and collect all the relevant legal materials relating to the case
and argue the case in court, thus helping the Judge to arrive at tbeet @ord fair judgment.
Without the assistance tdwyers it would be a superhumarskafor the Judge to come at the
satisfactory judgmengustice P.N. Sapruhas stated that:

fAjustification for the existence to the counsel is that each side to the controversy should be in a
position to present its case before an impartial tribunal inlikst and most effective manner
possible®®o

The Lawyers play important role in thpholdingrule of law. The Preamble to the UN Basic
Principles on the Role of Lawyers states tifiat an i ndependent | egal pro
upholding the rule of lawWhereas adequate protection of human rights and fundamental
freedoms to which all persons are entitled, be they economic, social and cultural, or civil and
political, requires that all persons have effective access to legal services provided by an
indepel ent | egal profession. o

It is through upholding rule of law that law and order are achieved. Le&nhedAnand has

rightly stated that the advocates share with the judges the responsibility for maintaining order in
the community. They do not promoteigés but settle them. They stand for legal order which is
one of the noblest functions in the society.

The order which the advocates seek is not of grave but based on justice. It is the foremost function
of the advocates to fulfil the desire of their cteiy providing them Justice. It is the desof
every human on the earth.

Lawyers also play a very important role in law reform also. By reason of the experience gained in
daily application and interpretation of laws, lawyers are best aware of thdectfmer, of the legal
system and constitute the most competent class of men to advise on law reform and to promote

38The Art of Advocacy, edited by Chief Justice Dr. B. Malik, p 325
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popular enthusiasm and support for it. The most difficult part of the process of legislation is
drafting of its provisions and no one is leetfitted to give gudance on this than the lawyers.

Thus, it can be said that the legal profession is a profession of great honour. This is made for
public welfare, for public good. This is not for making money but to provide Justice to the right
person.An advocate is an officer of the Court and is required to maintain towards the Court a
respectful attitude bearing in mind that the dignity of the judicial office. The Supreme Court has
rightly observed that the legal profession is a partner with theigudiin the administration of
justice





























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































