
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

MATRICULATION ORAL EXAMINATION GUIDE: FAMILY LAW 

PRACTICE AND PROCEDURE IN UGANDA 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

© 2023 Isaac Christopher Lubogo 
 

  



 

 

 

 

  



 

 

 

  



 

 

MATRICULATION ORAL EXAMINATION GUIDE: FAMILY LAW 

PRACTICE AND PROCEDURE IN UGANDA 
 

© 2023 Isaac Christopher Lubogo 

 
The right of Isaac Christopher Lubogo to be identified as the author of this book has been asserted by 

them in accordance with the Copyright and Neighboring Rights Act, 2006.  

 

All rights reserved. No part of this publication may be reproduced or transmitted in whole or in part 

in any form or by any means, electronic or mechanical, including photocopy, recording, or any 

information storage and retrieval system, without permission in writing from the author.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

First published in Uganda by: 
SuiGeneris Publishing House 

A member of SuiGeneris Holdings Ltd 

Bukandula Towers  

Rubaga Road, Kampala (U), East Africa. 

+256 774 694058, +256 700 643472 

E-mail: SuiGenerispubh@gmail.com 

Website: www.suigenerislawapp.com 

View this author’s profile at: 
 www.lubogo.com or www.suigenerislawapp.com 

 

http://www.lubogo.com/


 

 

 

  



 

 

 

  



 

 

Title: Matriculation Oral Examination Guide: Family Law Practice and Procedure in Uganda 

Book Review  
 

"Matriculation Oral Examination Guide: Family Law Practice and Procedure in Uganda" 

 

In the field of family law, where complex legal issues intertwine with emotional dynamics, having a 

comprehensive resource that provides clarity and guidance is essential. The "Matriculation Oral 

Examination Guide: Family Law Practice and Procedure in Uganda" is a highly commendable book that 

effectively addresses this need. It serves as an invaluable tool for law students and aspiring legal 

professionals seeking to navigate the intricacies of family law in the Ugandan context. 

 

One of the standout features of this guide is its comprehensive coverage of relevant topics. From 

marriage and divorce to child custody, maintenance, inheritance, and domestic violence, the book 

leaves no stone unturned. The authors have painstakingly delved into the Ugandan legal framework, 

presenting readers with a comprehensive understanding of the statutes, case law, and legal principles 

that underpin family law practice. This thorough exploration ensures that readers develop a solid 

foundation in the subject matter, empowering them to handle a wide array of family law cases 

competently. 

 

Furthermore, the book excels in its legal analysis. Each topic is accompanied by insightful discussions 

that delve into the underlying principles and jurisprudence shaping family law in Uganda. By examining 

key cases and legal precedents, the authors provide readers with a contextual understanding of how 

the law is interpreted and applied in real-life scenarios. This analysis not only enhances the readers' 

theoretical knowledge but also equips them with the critical thinking skills necessary to navigate 

complex legal issues and advocate effectively for their clients. 

 

The practical guidance offered in this guide is another aspect that sets it apart. In addition to 

theoretical discussions, the book provides step-by-step explanations of the procedural aspects 

involved in family law cases. From court procedures to the drafting of legal documents and 

representation strategies, readers are given invaluable insights into the practicalities of family law 

practice. This hands-on approach ensures that readers not only understand the legal principles but 

also know how to apply them effectively in practice. 

 

A notable strength of the book lies in its inclusion of sample questions and model answers. This feature 

aids students in their exam preparation, allowing them to familiarize themselves with the type of 

questions they may encounter in oral examinations. By providing well-crafted model answers, the 

book guides readers in structuring their arguments and articulating their responses effectively. This 

aspect adds an interactive dimension to the learning process, making the guide a valuable resource 

for both exam preparation and enhancing overall understanding. 

 



 

 

While the book's content is extensive and comprehensive, it is worth noting that it is based on the 

legal framework in Uganda up until 2023. Given the evolving nature of the law, readers should 

supplement their knowledge with updates from reliable sources to ensure they remain current with 

any recent legislative or judicial developments. 

 

In conclusion, the "Matriculation Oral Examination Guide: Family Law Practice and Procedure in 

Uganda" is an exceptional resource that leaves no aspect of family law unaddressed. Its 

comprehensive coverage, insightful legal analysis, practical guidance, and sample questions make it 

an indispensable tool for anyone seeking to master family law practice in Uganda. This guide sets a 

high standard for legal study materials, and its clarity and depth of knowledge will undoubtedly 

contribute to the success of aspiring legal professionals in their matriculation oral examinations and 

beyond. 
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With utmost reverence and gratitude, we dedicate this book, "Matriculation Oral Examination Guide: 
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In the pursuit of knowledge and understanding, we acknowledge that it is through Your divine 
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As we embark on this journey to master the principles and procedures of family law, we acknowledge 

Your role as our Rock, training our hands for the challenges that lie ahead. Just as You have equipped 

us to face battles, both in the courtroom and in life, we trust in Your strength and guidance to navigate 

the complexities of family law practice in Uganda. 

 

In times of uncertainty and doubt, we lift our eyes to the hills, acknowledging that our hope comes 

from You alone. As we study the statutes, analyze case law, and explore legal principles within these 

pages, we are reminded that our ultimate hope and reliance rest in You, the Maker of heaven and 

earth. It is Your divine wisdom that guides us, shapes our understanding, and inspires us to seek justice 

in all our endeavors. 

 



 

 

May this book serve as a testament to Your grace and faithfulness. May it equip and empower aspiring 

legal professionals and students, enabling them to navigate the realm of family law with integrity, 

compassion, and excellence. As they prepare for their matriculation oral examinations and embark on 

their legal journeys, may they continually seek Your wisdom and guidance, knowing that their ultimate 

purpose is to serve and bring about justice in accordance with Your will. 

 

With heartfelt gratitude and reverence, we dedicate this book to the LORD God Almighty, our Rock, 
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Introduction: 
 

Welcome to the comprehensive guide for matriculation oral examinations in Family Law Practice and 

Procedure in Uganda. This book has been meticulously crafted to assist law students and aspiring legal 

professionals in their pursuit of mastering the intricacies of family law within the Ugandan legal system. 

 

Family law plays a fundamental role in safeguarding and regulating the dynamics of familial relationships, 

addressing matters such as marriage, divorce, child custody, adoption, and property rights. Given its 

significance and the growing complexity of family-related issues, it is crucial for aspiring lawyers to 

possess a solid foundation in this area of law. 

 

This guide has been designed to provide a structured and comprehensive resource for individuals 

preparing for their matriculation oral examination in Family Law Practice and Procedure. It aims to equip 

readers with a deep understanding of the legal principles, relevant statutes, and procedural aspects that 

govern family law matters in Uganda. 

 

Key Features of this Guide: 

 

1. Comprehensive Coverage: This guide covers all essential topics related to family law in Uganda, 

including the legal framework governing marriage, divorce, child custody, maintenance, inheritance, and 

domestic violence. It explores the relevant legislation, case law, and legal principles to provide a holistic 

understanding of family law practice. 

 

2. Legal Analysis: Each topic is accompanied by in-depth legal analysis, offering readers valuable insights 

into the underlying principles and jurisprudence shaping family law in Uganda. By examining landmark 

cases and legal precedents, this guide provides a contextual understanding of the law's interpretation 

and application in practical scenarios. 

 

3. Practical Guidance: In addition to theoretical discussions, this guide also offers practical guidance on 

navigating the procedural aspects of family law cases. It provides step-by-step explanations of court 

procedures, drafting of relevant legal documents, and effective representation strategies. This ensures 

that readers are well-prepared to handle real-world family law scenarios with confidence. 

 

4. Sample Questions and Model Answers: To aid students in their preparation for oral examinations, this 

guide includes a comprehensive collection of sample questions and model answers. These examples 

demonstrate how to effectively analyze legal issues, structure arguments, and articulate responses in an 

oral examination setting. 

 



 

 

5. Updated Legal Framework: This guide takes into account the latest legal developments and 

amendments in Ugandan family law up until 2023, ensuring that readers are equipped with the most 

current knowledge in this dynamic field. 

 

We believe that this guide will serve as an invaluable resource for law students, legal professionals, and 

anyone seeking to acquire a profound understanding of family law practice and procedure in Uganda. By 

leveraging the content presented in this book, readers will be well-prepared to tackle their matriculation 

oral examination and embark on a successful legal career in the realm of family law. 

 

Good luck on your journey towards mastering Family Law Practice and Procedure in Uganda! 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 What are some of the important issues when discussing the legal issues in marriage?  

 

1. Legal Capacity: Marriage requires that both parties have the legal ability to marry each other. This 

means they must meet certain age requirements, not be closely related by blood, and have the mental 

capacity to understand the nature and consequences of marriage. Legal authority defines the conditions 

under which individuals can enter into a valid marriage. 

 

2. Mutual Consent: Marriage is based on the mutual consent of the parties involved. Both individuals 

must freely and willingly enter into the marriage contract without any form of coercion or fraud. Consent 

is a crucial element in establishing the validity of a marriage, and any lack of consent may render the 

marriage void or voidable. 

 

3. Marriage Contract: In most jurisdictions, marriage is considered a contract between the parties 

involved. The marriage contract outlines the rights and responsibilities of the spouses, including issues 

related to property, finances, and potential children. Legal authority provides guidelines and requirements 

for the formation and enforcement of marriage contracts. 

 

4. Monogamy: Many legal systems recognize monogamy as a fundamental aspect of marriage. This 

means that during the subsistence of a valid marriage, neither party can enter into another marriage or 

marital-like relationship. Marriages that occur while a previous marriage is still valid are generally 

considered void or bigamous. 

 

5. Recognition of Different Types of Marriages: Legal authority recognizes various types of marriages, 

including customary marriages, civil marriages, church marriages, Hindu marriages, and Mohammedan 

marriages (Islamic marriages). Each type of marriage may have specific requirements and procedures 

outlined by the respective legal authorities governing them. 

 

6. Registration and Dissolution: Legal authority often requires the registration of marriages to ensure their 

validity and to provide a public record. Additionally, legal systems typically establish procedures and 

grounds for divorce or dissolution of marriage, which may involve issues such as property division, child 

custody, and spousal support. 

 

It's important to note that the specific legal issues and requirements related to marriage can vary between 

jurisdictions. The discussion above provides a general overview and should not be considered as legal 

advice. Consulting the relevant laws and legal authorities specific to your jurisdiction is essential when 

addressing legal issues in marriage. 

7. Property Rights: Marriage often carries implications for property rights, both during the marriage and 

in the event of divorce or death. Legal authority may establish rules regarding the ownership and division 



 

 

of property acquired before and during the marriage, as well as the rights of each spouse in case of 

separation or dissolution. 

 

8. Financial Responsibilities: Marriage can create financial obligations between spouses, including the 

duty to support one another and potentially contribute to the household expenses. Legal authority may 

define the extent of these financial responsibilities and the remedies available if one spouse fails to fulfill 

their obligations. 

 

9. Rights and Responsibilities of Parents: When a marriage involves children, legal authority determines 

the rights and responsibilities of the parents, including custody, visitation rights, child support, and 

decision-making authority. These issues are typically addressed in family law statutes or regulations. 

 

10. Recognition of Same-Sex Marriage: Legal systems differ in their recognition of same-sex marriages. 

Some jurisdictions have legalized same-sex marriage, granting equal rights and benefits to same-sex 

couples, while others may not fully recognize or may prohibit such unions. The legal landscape regarding 

same-sex marriage continues to evolve in many parts of the world. 

 

11. Immigration and Citizenship: Marriage can have implications for immigration and citizenship rights. 

Some legal systems offer spousal immigration benefits, allowing a foreign spouse to obtain a visa or 

permanent residency based on their marriage to a citizen or a lawful permanent resident. The legal 

requirements for these benefits vary by jurisdiction. 

 

12. Dissolution of Marriage: Legal authority provides procedures and grounds for the dissolution of 

marriage, commonly known as divorce or annulment. These processes may involve issues such as 

division of assets, child custody, visitation, child support, and alimony or spousal support. The laws 

governing divorce can vary significantly between jurisdictions. 

 

13. Marital Rights and Benefits: Legal authority often grants certain rights and benefits to married couples. 

These can include inheritance rights, tax benefits, access to healthcare and insurance coverage, 

immigration benefits, and spousal privilege in legal proceedings. The recognition of these rights and 

benefits may vary depending on the jurisdiction and the type of marriage. 

 

14. Domestic Violence and Protection Orders: Marriage does not grant a right to abuse or harm a spouse. 

Legal authority provides protections for individuals in abusive relationships, including the ability to obtain 

restraining orders or protection orders against an abusive spouse. These orders can provide for the safety 

and well-being of the victim and any children involved. 

 



 

 

15. International Marriages: When individuals from different countries marry, legal issues related to 

international marriage may arise. These can include issues of jurisdiction, recognition of the marriage in 

each country, and potential conflicts of laws. International agreements and conventions may govern 

aspects of international marriages to provide guidance and ensure consistency. 

 

16. Marital Privileges: Legal authority recognizes certain privileges that apply to married couples, such 

as spousal testimonial privilege. This privilege generally protects communications between spouses from 

being disclosed in legal proceedings. However, the scope and limitations of these privileges can vary 

depending on the jurisdiction and the specific circumstances. 

 

17. Marital Dissolution and Religious Law: In some jurisdictions, religious laws or customs may govern 

certain aspects of marital dissolution, particularly in cases of church or religious marriages. Legal 

authority may need to address conflicts between religious laws and civil laws, ensuring that the rights and 

interests of both parties are protected. 

 

18. Pre and Postnuptial Agreements: Legal authority allows couples to enter into prenuptial or postnuptial 

agreements to define their rights and obligations in the event of divorce or separation. These agreements 

can address issues such as property division, alimony, and other matters. However, there may be 

limitations on the enforceability of these agreements, and they must comply with the requirements set 

forth by the relevant legal authority. 

 

 

 Explain The legal requirements for civil marriages in Uganda as governed by the Marriage 

Act and the Divorce Act. The formal and essential requirements for civil marriages 

include: 

 

1. Capacity: Both parties must have the legal capacity to marry. This includes being of a certain age (18 

years or older, or 16-18 with parental consent), being mentally sound, and not being closely related by 

blood. 

 

2. Notice of Marriage: The parties must give notice of their intention to marry at least 21 days before the 

proposed date of the marriage. This notice is usually given to the Registrar of Marriages. 

 

3. Consent: Mutual consent of the parties is essential for a valid civil marriage. Both individuals must 

willingly and freely enter into the marriage contract without any form of coercion or fraud. 

 



 

 

4. Marriage Certificate: After the ceremony, a marriage certificate is issued by the Registrar of Marriages. 

This certificate serves as legal proof of the marriage and is often required for various legal and 

administrative purposes. 

 

 

 Discuss Church marriages in Uganda as recognized under the Marriage Act and the 

Divorce Act?  

 

1. Compliance with the Marriage Act: Church marriages must comply with the provisions of the Marriage 

Act, which include the capacity to marry, mutual consent, and registration of the marriage. 

 

2. Officiating Minister: A recognized minister of the church must conduct the marriage ceremony and 

ensure that all legal requirements are met. 

 

3. Witness: Church marriages usually require the presence of at least two witnesses who can attest to 

the marriage ceremony. 

 

4. Church Registration: In addition to complying with the legal requirements, some churches may have 

their own registration processes for recording church marriages. 

 

 

 Discuss and explain Hindu marriages in Uganda as recognized under the Hindu Marriage 

and Divorce Act? 

 

The essential requirements for Hindu marriages include: 

 

1. Capacity: Both parties must have the legal capacity to marry, including being of a certain age and not 

being closely related by blood. 

 

2. Rituals and Ceremonies: Hindu marriages are conducted according to the religious customs and rituals 

prescribed by the Hindu faith. The marriage ceremony must be performed by a qualified Hindu priest. 

 

3. Consent: Mutual consent of the parties is necessary for a valid Hindu marriage. 

 



 

 

4. Registration: Hindu marriages should be registered with the Registrar of Marriages within a specified 

period after the marriage ceremony. The registration process ensures the legal recognition of the 

marriage. 

 

 

 Discuss Mohammedan marriages in Uganda are recognized under the Marriage and 

Divorce of Mohammedans Act and Sharia Law?  

 

The essential requirements for Mohammedan marriages include: 

 

1. Capacity: Both parties must have the legal capacity to marry, including being of a certain age and 

being mentally sound. 

 

2. Offer and Acceptance: Mohammedan marriages require an offer and acceptance between the parties 

in the presence of witnesses. This can be done orally or in writing. 

 

3. Mehr (Dower): The groom must provide a specified amount of dower (mehr) to the bride as a financial 

obligation. 

 

4. Consent: Mutual consent of the parties is essential for a valid Mohammedan marriage. 

 

5. Registration: While registration is not a requirement under Islamic law, it is advisable to register the 

marriage with the Registrar of Marriages for legal recognition and administrative purposes. 

 

 Discuss property rights and Division in the different types of marriages Uganda, including 

customary, civil, church, Hindu and Mohammedan marriages? 

Property rights and division are significant legal issues. The legal authority addresses the following 

aspects: 

 

1. Ownership of Property: The legal system defines the ownership of property acquired before and during 

the marriage. It distinguishes between individual property (belonging to one spouse) and marital property 

(owned jointly by both spouses). 

 



 

 

2. Division of Marital Property: In the event of divorce or separation, legal authority provides guidelines 

for the division of marital property. This may involve determining what constitutes marital property and 

how it should be divided equitably between the spouses. 

 

3. Maintenance and Support: Legal authority establishes the obligations of one spouse to financially 

support the other during the marriage and after divorce or separation. This includes provisions for spousal 

support (also known as alimony or maintenance) and child support if there are children from the marriage. 

 

4. Matrimonial Homes: Laws govern the rights and obligations of spouses regarding the matrimonial 

home. These laws may address issues such as the ownership of the home, the right to reside in the 

home, and the division of the home's value upon divorce or separation. 

 

5. Prenuptial and Postnuptial Agreements: Couples can enter into prenuptial or postnuptial agreements 

to determine the division of property in the event of divorce or separation. These agreements must comply 

with the legal requirements and be fair and reasonable. 

 

 Discuss dissolution of marriage in Uganda?  

Legal authority provides procedures for the dissolution of marriages in Uganda. This includes both divorce 

and annulment: 

 

1. Divorce: Divorce is the legal termination of a marriage. The legal system outlines the grounds for 

divorce, such as adultery, cruelty, desertion, or irretrievable breakdown of the marriage. It also 

establishes the process for filing divorce petitions, the division of property, child custody, visitation rights, 

and other related issues. 

 

2. Annulment: An annulment is a declaration that a marriage is void and has no legal effect. The legal 

system sets out specific grounds for annulment, such as the marriage being void ab initio (from the 

beginning) due to a prohibited relationship or lack of consent. The process for obtaining an annulment is 

governed by the relevant laws and procedures. 

 

It is important to note that the specific legal requirements, procedures, and grounds for property division 

and dissolution of marriage may vary depending on the type of marriage and the applicable laws. It is 

advisable to consult the relevant legal authorities and seek professional legal advice to understand the 

specific legal issues and requirements in each case. 

  

 Discuss child custody and parental rights? 



 

 

In cases of divorce or separation, child custody and parental rights are significant legal issues. The legal 

authority addresses the following aspects: 

 

1. Custody Arrangements: The legal system determines the custody arrangements for minor children, 

including physical custody (where the child resides) and legal custody (decision-making authority). It aims 

to prioritize the best interests of the child in making custody determinations. 

 

2. Visitation and Access: The noncustodial parent is typically granted visitation rights or access to the 

child. The legal authority establishes guidelines for visitation schedules and arrangements to ensure the 

child maintains a relationship with both parents. 

 

3. Child Support: Both parents have a legal obligation to financially support their child. The legal system 

provides guidelines for calculating child support based on factors such as income, needs of the child, and 

custody arrangements. It enforces the payment of child support to ensure the well-being of the child. 

 

4. Parental Rights and Responsibilities: Legal authority outlines the rights and responsibilities of parents, 

including decision-making authority regarding the child's education, healthcare, religion, and other 

important aspects of the child's life. 

 

5. Guardianship: In cases where parents are unable to care for their child, the legal system may appoint 

a guardian to ensure the child's welfare and protection. Guardianship grants the appointed individual the 

legal authority and responsibility to make decisions for the child. 

 

 Discuss spousal support and maintenance? 

Legal authority addresses the issue of spousal support and maintenance in cases of divorce or 

separation. This includes: 

 

1. Alimony or Spousal Support: One spouse may be entitled to receive financial support from the other 

spouse after divorce or separation. The legal system establishes criteria for determining the eligibility for 

spousal support, the amount, and the duration of payments based on factors such as the length of the 

marriage, financial resources, and earning capacity of each spouse. 

 

2. Maintenance: In cases where one spouse requires financial assistance during the marriage or 

separation period due to factors such as illness, disability, or economic disparity, the legal authority may 

provide for maintenance payments to support the dependent spouse. 

 



 

 

3. Modification or Termination: Spousal support or maintenance orders may be subject to modification or 

termination based on changes in circumstances, such as remarriage, cohabitation, or a significant change 

in income or financial situation. 

 

 Discuss domestic violence and protection orders? 

The legal system addresses issues of domestic violence and provides protections for individuals in 

abusive relationships. This includes: 

 

1. Domestic Violence Laws: Laws are in place to define and prohibit domestic violence, including physical, 

emotional, or sexual abuse within a marital or domestic relationship. 

 

2. Protection Orders: Individuals who experience domestic violence can seek protection orders from the 

court. These orders can provide for the safety and well-being of the victim and any children involved, 

including provisions such as restraining orders, temporary custody arrangements, and the removal of the 

abusive spouse from the shared residence. 

 

3. Legal Remedies and Support: Legal authority offers legal remedies, counseling services, and support 

for victims of domestic violence, ensuring their rights are protected and providing avenues for seeking 

justice and assistance. 

 

 Discuss Legal issues related to the formal and essential requirements of customary 

marriages in Uganda? 

 

1. Definition and Recognition: A customary marriage is defined as a marriage celebrated in accordance 

with the rites of an African community, with one of the parties being a member of that community. The 

determination of the type of marriage depends on whether the union is treated as a marriage by the laws 

or customs of the nation, race, or sect to which the parties belong. 

 

2. Compatibility with Natural Justice and Morality: Customs governing customary marriages should not 

be contrary to the principles of natural justice and morality. Courts apply customary law in adjudication, 

provided the customs are not repugnant to natural justice and morality. This is reinforced by Section 14 

of the Judicature Act, which mandates courts to apply customary law, but only if it aligns with natural 

justice and morality. Article 33(6) of the Constitution prohibits laws, cultures, customs, or traditions that 

undermine women's rights or welfare. 

 

3. Polygamy: Section 4(2) of the Customary Marriages Registration Act allows customary marriages to 

be polygamous, meaning a person can have multiple spouses in a customary marriage. 



 

 

 

4. Choice of Law: Parties are free to choose the law to govern their relationship, but this choice must be 

made at the time the relationship is entered into, not after a dispute arises. If the parties belong to the 

same tribe, the law of that tribe applies to movable property and interpersonal issues. For immovable 

property, the law of the tribe where the property is situated applies. In cases where the parties belong to 

different tribes, the law governing their relationship is determined by the law both parties had in mind at 

the time of the transaction. 

 

5. Determining Customary Law: When parties from different tribes are involved, the customs of the 

woman determine whether a marriage exists. The existence of a customary marriage can be established 

by proving that, according to the customs and laws of a given tribe, a marriage exists. The marriage 

should have been conducted according to the customs of that tribe and satisfied the requirements of that 

custom. 

 

6. Fulfillment of Dowry Requirements: In cases where bride price is required by custom, it must be paid 

in full for the customary marriage to be considered valid. 

 

7.Customary Marriage Registration: The Customary Marriages Registration Act (Cap 248) requires the 

registration of customary marriages. The Act provides for the prescribed forms and fees for registration, 

as outlined in the Customary Marriages (Registration) (Prescription of Forms and Fees) Regulations. It 

is essential for parties to comply with the registration requirements to ensure legal recognition and 

protection of their marriage. 

8.Repugnancy to Natural Justice and Morality: Customary practices or customs that are repugnant to 

natural justice and morality are not upheld in society. Courts have the authority to reject customs that 

undermine human rights or are contrary to moral principles. The case of Kimani v. Gikanga [1965] EA 

735 emphasizes the need to reject repugnant customs. 

8.Constitutional Protections: The Constitution of the Republic of Uganda 1995 contains provisions 

safeguarding the welfare and interests  

 

9. Registration: The Customary Marriages Registration Act (Cap 248) governs the registration of 

customary marriages. Although registration is not a mandatory requirement for the validity of a customary 

marriage, it is advisable to register the marriage to ensure legal recognition and protection of rights. The 

Customary Marriages (Registration) (Prescription of Forms and Fees) Regulations provide guidelines 

and procedures for registration. 

 

8. Repugnancy of Customs: Customary law is subject to the principle that customs must not be repugnant 

to natural justice, morality, or any other written law. If a customary practice is found to be repugnant, it 

will not be upheld by the courts. This is based on the principle established in the East African case of 

Kimani v. Gikanga [1965] EA 735, where the court held that repugnant customs should not be upheld in 

society. 



 

 

 

9. Constitutional Rights and Interests: The Constitution of the Republic of Uganda 1995 protects the rights 

and interests of individuals, including women, in the context of customary marriages. Article 33(6) 

specifically prohibits laws, cultures, customs, or traditions that are against the welfare or interest of 

women or that undermine their rights. Therefore, any customary practices that infringe upon these rights 

are unconstitutional. 

 

10. Case Law and Customary Law: In determining matters related to customary marriages, courts often 

rely on case law and customary law. Precedents set by previous court decisions play a significant role in 

interpreting and applying customary law. Courts consider the customs and laws of the particular tribe 

involved in the marriage when determining the existence and validity of a customary marriage. 

 

11. Consent: Like in any marriage, consent is a fundamental requirement in customary marriages. Both 

parties must willingly and freely consent to enter into the marriage. The absence of genuine consent may 

render the marriage voidable or void. 

 

12. Age of Marriage: The legal age of marriage in Uganda is 18 years for both males and females. 

However, under certain circumstances, customary marriages may be recognized for individuals below 

the age of 18 with parental consent or by court order. It is important to comply with the legal age 

requirements to avoid any legal issues. 

 

13. Polygamy: Section 4(2) of the Customary Marriages Registration Act recognizes that customary 

marriages may be polygamous. This means that a man can marry more than one wife under customary 

law. However, it is essential to comply with the requirements and procedures outlined in the law to ensure 

the legality and validity of polygamous marriages. 

 

14. Dissolution of Marriage: The dissolution of customary marriages is governed by the relevant 

provisions of the Customary Marriages Registration Act and other applicable laws. Grounds for divorce, 

procedures, and rights and responsibilities of the parties involved may vary depending on the customs 

and practices of the particular tribe or community. 

 

15. Property Rights: Customary marriages often involve issues related to property rights, including dowry, 

inheritance, and distribution of marital assets. The rights and obligations regarding property may differ 

based on the customs and traditions of the specific community involved. It is important to understand and 

adhere to the relevant customs and laws governing property rights in customary marriages. 

 

16. Registration: The Customary Marriages Registration Act requires customary marriages to be 

registered. Registration provides legal recognition and protection for the marriage. It is important to 



 

 

comply with the registration requirements, including completing the prescribed forms, paying the 

registration fees, and submitting the necessary documents within the specified timeframes. 

 

17. Recognition and Validity: Customary marriages must meet the requirements and customs of the 

particular African community involved to be recognized and considered valid. The parties must adhere to 

the specific rites, rituals, and customs of their community for the marriage to be legally recognized. Failure 

to comply with these requirements may lead to issues regarding the validity of the marriage. 

 

18. Repugnancy to Natural Justice and Morality: While customary law is recognized and applied in 

Uganda, it should not be repugnant to natural justice and morality. Section 14 of the Judicature Act 

stipulates that courts must apply customary law only if it is not repugnant to principles of natural justice, 

morality, or provisions of the Constitution. This ensures that customs or practices that undermine the 

rights or welfare of individuals, particularly women, are not upheld. 

 

19. Constitution and Human Rights: The Constitution of the Republic of Uganda 1995 guarantees various 

human rights and freedoms. Article 33(6) specifically prohibits laws, cultures, customs, or traditions that 

are against the welfare or interest of women or that undermine their rights. When it comes to customary 

marriages, it is essential to ensure that the customs and practices followed do not violate constitutional 

rights and principles. 

 

20. Case Law and Customary Law: In addition to statutory provisions, case law and customary law play 

a significant role in determining the legal issues related to customary marriages. Court decisions, such 

as Uganda v. Kato and others [1976] HCB 204 and other relevant cases, help establish precedents and 

interpretations of the law. Customary law, as interpreted by the courts, guides the application and 

understanding of the legal requirements for customary marriages. 

 

21. Polygamy: Section 4(2) of the Customary Marriages Registration Act allows for polygamous 

marriages under customary law. This means that a man can marry multiple wives according to the 

customs of his community. However, it is essential to understand the specific customs and requirements 

regarding polygamy within the particular African community involved, as customs may vary. 

 

22. Consent and Capacity: Like any marriage, customary marriages require the free and full consent of 

both parties. The individuals entering into the marriage must have the legal capacity to do so, meaning 

they must be of legal age and mentally capable of understanding the nature and consequences of 

marriage. Consent obtained through force, fraud, or coercion is not considered valid. 

 

23. Recognition of Customary Marriages in Other Jurisdictions: Customary marriages that are validly 

contracted in Uganda may also be recognized in other jurisdictions, provided they meet the requirements 



 

 

of those jurisdictions. It is important to consult with legal professionals or authorities in the relevant 

jurisdiction to understand the recognition and legal status of a customary marriage outside Uganda. 

 

24. Dissolution and Divorce: The process for dissolution or divorce of customary marriages is governed 

by the laws and customs of the particular African community involved. The parties may need to follow 

specific procedures, such as mediation or arbitration, to resolve disputes and seek dissolution. It is 

advisable to consult with legal professionals who specialize in family law to understand the applicable 

procedures and requirements for dissolution or divorce. 

 

25. Property and Inheritance Rights: Customary marriages may have implications for property rights and 

inheritance. The laws and customs of the particular African community involved determine how property 

is owned, managed, and inherited within the marriage. It is crucial to understand the customs and legal 

provisions related to property and inheritance rights to ensure proper protection and distribution of assets. 

 

26. Registration Requirement: The Customary Marriages Registration Act (Cap 248) stipulates the 

requirement for registration of customary marriages. According to Section 6 of the Act, customary 

marriages should be registered within a specified period after the celebration of the marriage. Failure to 

register a customary marriage may affect its legal recognition and protection. 

 

27. Customary Marriages and Civil Marriages: It is important to note that a customary marriage alone 

may not be legally recognized as a civil marriage in Uganda. For legal recognition and protection under 

civil law, couples may need to undergo a separate civil marriage ceremony and register their marriage 

under the Marriage Act (Cap 251). This dual process ensures both customary and civil recognition of the 

marriage. 

 

28. Rights and Protections of Spouses: Customary marriages, like any other form of marriage, should 

uphold the rights and protections of both spouses. The Constitution of the Republic of Uganda (1995) 

guarantees fundamental rights and freedoms, including equality, non-discrimination, and protection from 

violence, for all individuals, regardless of their marital status. Customary marriages should not violate 

these constitutional rights. 

 

29. Dispute Resolution: In case of disputes arising within customary marriages, parties may seek 

resolution through customary dispute resolution mechanisms or through the formal court system. It is 

important to understand the applicable laws, customs, and procedures for resolving disputes to ensure 

fair and just outcomes. 

 

30. Changing Customs and Evolving Legal Landscape: It is worth noting that customs and legal 

provisions regarding customary marriages may evolve over time. Judicial decisions, legislative 

amendments, and societal changes can impact the interpretation and application of customary laws. 



 

 

Staying informed about legal developments and seeking legal advice from professionals knowledgeable 

in family and customary law can help navigate any changes or uncertainties. 

 

 Discuss Legal issues related to customary marriages in Uganda? 

 

1. Definition of Customary Marriage: A customary marriage is defined as a marriage celebrated in 

accordance with the rites of an African community, with one of the parties being a member of that 

community. 

 

2. Choice of Law: Parties are generally free to choose the law that governs their relationship, but this 

choice must be made at the time of entering into the relationship and not after a dispute arises. The 

proper law is determined based on the tribe to which the parties belong. 

 

3. Repugnant Customs: Customary customs should not be contrary to the principles of natural justice, 

morality, or the welfare and interests of women. Repugnant customs should not be upheld in society. 

 

4. Registration Requirement: Customary marriages should be registered within a specified period after 

the celebration of the marriage. Failure to register may affect the legal recognition and protection of the 

marriage. 

 

5. Polygamous Marriages: Customary marriages are allowed to be polygamous under Section 4(2) of the 

Customary Marriages Registration Act. 

 

6. Rights and Protections: Customary marriages should uphold the fundamental rights and freedoms of 

both spouses, including equality, non-discrimination, and protection from violence. 

 

7. Interaction with Civil Marriages: Customary marriages may require separate registration as civil 

marriages to be legally recognized under civil law. 

 

8. Proof of Customary Marriage: The existence of a customary marriage can be established by proving 

that it was conducted according to the customs and laws of the relevant tribe and satisfied the 

requirements of that custom. 

 

9. Dowry and Bride Price: Customary marriages may involve the payment of dowry or bride price, and 

the full payment of the required amount is typically necessary for the validity of the marriage. 



 

 

 

10. Dispute Resolution: Disputes arising within customary marriages can be resolved through customary 

dispute resolution mechanisms or through the formal court system. 

 

11. Changing Customs and Laws: Customs and legal provisions regarding customary marriages can 

evolve over time, influenced by judicial decisions, legislative amendments, and societal changes. 

 

12. Recognition of Customary Marriages: Customary marriages are recognized as valid and legally 

binding in Uganda. They hold the same legal status as civil marriages, provided they meet the 

requirements set out by law. 

 

13. Consent and Age Requirements: Like civil marriages, customary marriages require the free and 

informed consent of both parties. There are legal age restrictions for marriage, with the minimum age 

being 18 years for both males and females. However, customary practices may sometimes allow for 

marriages at younger ages, raising issues of child marriage. 

 

14. Registration and Formalities: The Customary Marriages Registration Act requires customary 

marriages to be registered within a specific period. Failure to comply with the registration requirements 

may affect the legal rights and protections afforded to the spouses. 

 

15. Inheritance and Property Rights: Customary marriages may have implications for inheritance and 

property rights. Laws and customs relating to the distribution of property and inheritance vary across 

different tribes and regions, and disputes over these matters can arise. 

 

16. Dissolution of Customary Marriages: Customary marriages can be dissolved through divorce or 

annulment. The process and grounds for dissolution may vary depending on the applicable customary 

law and the specific circumstances of the case. 

 

17. Protection of Women's Rights: The Constitution of Uganda and other legal provisions emphasize the 

protection of women's rights within customary marriages. Any customs, traditions, or practices that 

undermine women's rights or are against their welfare and interests are prohibited. 

 

18. Conflict of Laws: In cases where parties to a customary marriage belong to different tribes, 

determining the applicable customary law can be complex. Courts may consider the customs and laws 

both parties had in mind at the time of entering into the marriage. 

 



 

 

19. Case Law and Precedent: Judicial decisions, including case law, play a significant role in shaping 

and interpreting the legal framework surrounding customary marriages in Uganda. Courts rely on 

precedents to resolve legal issues and ensure consistency in their rulings. 

Certainly! Continuing from where we left off, in light of the question, let's review the remaining legal issues 

involved in the essential requirements of customary marriages in Uganda: 

 

9. Legal Validity without Registration: It's important to understand that the failure to register a customary 

marriage does not render it void. In the case of Nassanga v. Nanyonga [1977] HCB 314, the court held 

that the non-registration of a marriage does not invalidate its existence. Although registration is 

encouraged and provided for under Section 5 of the Customary Marriages Registration Act, the absence 

of registration does not automatically invalidate the marriage itself. 

 

10. Time Limit for Registration: Under Section 6 of the Customary Marriages Registration Act, the 

marriage should be registered within six months from the date of the completion of the ceremony. It is 

crucial for the parties to attend the office of the Registrar with the necessary details and at least two 

witnesses to register the marriage within this timeframe. 

 

11. Dissolution and Divorce: The dissolution and divorce of customary marriages are governed by specific 

legal provisions. Under Section 10 of the Customary Marriages Registration Act, a customary marriage 

can be dissolved by divorce or separation. The grounds for divorce may vary, including issues such as 

cruelty, adultery, desertion, or irreconcilable differences. It is important to consult the relevant legal 

provisions and seek legal advice if considering the dissolution of a customary marriage. 

 

12. Rights and Interests of Women: The legal framework surrounding customary marriages in Uganda 

recognizes the rights and interests of women. Article 33(6) of the Constitution prohibits laws, cultures, 

customs, or traditions that are against the welfare or interests of women or that undermine their rights. It 

is essential to ensure that customary practices and customs within the marriage do not violate the rights 

of women and adhere to principles of equality and non-discrimination. 

 

13. Repugnancy to Natural Justice and Morality: Section 14 of the Judicature Act Cap 13 stipulates that 

customary law should not be repugnant to natural justice and morality. This means that customs and 

practices associated with customary marriages should align with fundamental principles of justice, 

fairness, and morality. Courts have the authority to disregard customs or practices that are considered 

repugnant in order to uphold justice and protect individual rights. 

 

14. Constitutional Supremacy: The Constitution of the Republic of Uganda 1995 is the supreme law of 

the land and takes precedence over any other laws or customs. It is important to ensure that customary 

marriages are conducted in accordance with the Constitution, which includes protecting individual rights, 

promoting equality, and prohibiting practices that undermine the welfare and interests of women. 



 

 

 

15. Recognition and Validity: Customary marriages must be recognized as valid and legally binding. While 

registration of the marriage is not a requirement for validity, it is advisable to register the marriage under 

Section 5 of the Customary Marriages Registration Act. However, the failure to register a customary 

marriage does not render it void, as held in the case of Nassanga v. Nanyonga [1977] HCB 314. 

 

16. Formalities and Witnesses: Section 6 of the Customary Marriages Registration Act requires that the 

marriage be registered within six months after the completion of the ceremony. The registration should 

be done with at least two witnesses who can provide the necessary details for registration. Adhering to 

these formalities ensures the proper recognition and legal validity of the marriage. 

 

17. Public Policy and Welfare: Customary marriages, like any other form of marriage, should be 

conducted in accordance with public policy and the welfare of the individuals involved. The court may 

intervene if it finds that a customary marriage violates public policy or is against the welfare of the parties, 

especially if it involves issues such as child marriage, forced marriage, or any form of exploitation. 

 

18. Legal Capacity and Consent: It is important to ensure that both parties to the marriage have the legal 

capacity to enter into the marriage and provide their free and informed consent. This includes considering 

the age requirements mentioned earlier, parental consent (especially for underage individuals), and 

ensuring that there is no valid and subsisting monogamous marriage with another person. 

19. Prohibited Degrees of Kinship: Section 11(d) of the Customary Marriages Registration Act prohibits 

marriages between parties who are within the prohibited degrees of kinship. The specific prohibited 

degrees are outlined in the second schedule to the Act. It is essential to comply with these provisions to 

avoid marriages that are considered void due to prohibited kinship. 

 

20. Customary Law and Case Law: Customary marriages are subject to customary law, which varies 

among different African communities. It is important to consider the specific customs and practices of the 

community in which the marriage is being conducted. Additionally, case law plays a significant role in 

interpreting and applying customary law. Relevant court decisions, such as Uganda v. Kato and Others 

[1976] HCB 204 and Aiya v. Aiya D.C. 8 of 1973, provide guidance on legal principles related to customary 

marriages. 

 

21. Dissolution and Divorce: Customary marriages are subject to the laws and procedures governing 

dissolution and divorce. In the event that the marriage needs to be dissolved, the parties must follow the 

appropriate legal process. The grounds for dissolution and the procedures involved may vary depending 

on the specific customs and practices of the African community to which the parties belong. 

 

22. Polygamy: Customary marriages in Uganda are potentially polygamous under Section 4 of the 

Customary Marriages Registration Act. This means that a man can have multiple wives if the customs 



 

 

and practices of his community permit it. However, it is important to note that polygamy must be in 

accordance with the laws, customs, and principles of the specific African community involved. 

 

23. Conflict of Laws: In cases where the parties to a customary marriage belong to different tribes or 

communities, the choice of which customary law governs the marriage may become relevant. The court 

may consider factors such as the customs of the woman or the law that both parties had in mind when 

entering into the marriage. 

 

24. Constitutional Rights: The Constitution of the Republic of Uganda 1995 protects the rights and 

interests of individuals, including those involved in customary marriages. Article 33(6) of the Constitution 

specifically prohibits laws, cultures, customs, or traditions that are against the welfare or interest of 

women or that undermine their rights. Therefore, any customary practices or customs that violate 

constitutional rights may be subject to challenge. 

 

25. Judicial Discretion: Courts have the discretionary power to apply customary law in the adjudication of 

matters related to customary marriages. However, this discretion is limited by the requirement that the 

customs should not be repugnant to natural justice, morality, or the welfare of women. Courts may 

intervene if they find that a particular customary practice or custom is unjust, unfair, or discriminatory. 

 

26. Evolving Legal Landscape: It is important to note that the legal landscape regarding marriage and 

family law in Uganda may evolve over time. New laws, amendments, and court decisions may impact the 

legal requirements and rights associated with customary marriages. Therefore, it is essential to stay 

updated on any changes in the legal framework that may affect customary marriages. 

 

27. Recognition and Validity: The recognition and validity of a customary marriage may depend on 

compliance with the specific customs and practices of the African community involved. While registration 

of customary marriages is provided for under Section 5 of the Customary Marriages Registration Act, 

failure to register the marriage does not automatically render it void, as established in the case of 

Nassanga v. Nanyonga [1977] HCB 314. However, registration can serve as evidence of the marriage 

and may be necessary for certain legal purposes. 

 

28. Consent and Coercion: Consent plays a crucial role in the validity of a customary marriage. It is 

essential that both parties enter into the marriage willingly and without any form of coercion. Consent 

may involve the agreement of the individuals involved, as well as the consent of their parents or guardians 

where required by customary practices. Any marriage entered into under duress or without genuine 

consent may be open to challenge. 

 

29. Prohibited Degrees of Kinship: Section 11(d) of the Customary Marriages Registration Act prohibits 

marriages between parties who are closely related by blood or marriage within the prescribed degrees of 



 

 

kinship. The specific prohibited degrees of kinship are provided in the second schedule of the Act. 

Marriages that fall within these prohibited degrees may be deemed invalid or void. 

 

30. Compliance with Customary Marriage Requirements: Customary marriages must comply with the 

requirements and rituals of the specific African community to which the parties belong. This may include 

adherence to traditional customs, ceremonies, and rituals, as well as the payment of dowry or bride price. 

Failure to fulfill these customary requirements may impact the validity or recognition of the marriage. 

 

31. Age of Marriage: The age at which individuals can enter into a customary marriage is regulated by 

law. Section 11(a) and (b) of the Customary Marriages Registration Act specifies that the minimum age 

for marriage is 16 years for females and 18 years for males. It is important to ensure compliance with 

these age requirements to avoid potential legal issues and challenges to the validity of the marriage. 

 

32. Parental Involvement: Customary practices often emphasize the importance of parental involvement 

and approval in the marriage process, particularly for the bride. Consent and involvement of parents or 

guardians are considered essential in many African communities. Failure to obtain parental consent 

where required may affect the validity or recognition of the marriage. 

 

33. Gender Equality and Women's Rights: The Constitution of Uganda guarantees equality and non-

discrimination. Article 33(6) specifically protects women's rights and prohibits customs or traditions that 

undermine their rights or are against their welfare or interests. Any customary practices that infringe upon 

the rights of women may be subject to legal challenge. 

 

34. Monogamy Requirement: Section 11(e) of the Customary Marriages Registration Act states that there 

should be no valid and subsisting monogamous marriage between the parties to the intended customary 

marriage and another person. This requirement aims to prevent individuals from entering into multiple 

simultaneous marriages, which could lead to legal complications and potential disputes. 

 

35. Polygamous Nature: Customary marriages in Uganda are generally recognized as potentially 

polygamous under Section 4 of the Customary Marriages Registration Act. This means that a man may 

have multiple wives, subject to complying with the relevant customary laws, practices, and requirements. 

However, it is important to note that the consent and agreement of all parties involved must be obtained 

for a polygamous marriage to be valid. 

 

36. Dissolution and Divorce: Customary marriages may be dissolved or terminated through divorce or 

other legally recognized means. The Customary Marriages Registration Act provides provisions for 

divorce proceedings, including grounds for divorce and the process to be followed. It is important to 

adhere to the legal requirements and procedures when seeking the dissolution of a customary marriage 

to ensure its validity. 



 

 

 

37. Conflict of Laws: In cases where the parties to a customary marriage belong to different tribes or 

communities, issues regarding the choice of applicable customary law may arise. The courts will consider 

factors such as the tribes involved, the customs of each tribe, and the intentions of the parties at the time 

of the marriage to determine which customary law should govern the marriage. 

 

38. Repugnancy to Natural Justice and Morality: While customary laws and practices are generally 

respected and upheld, they should not be contrary to the principles of natural justice and morality. Section 

14 of the Judicature Act requires courts to apply customary law in matters before them, provided that the 

customs are not repugnant to natural justice, equity, and good conscience. Any customs or practices that 

go against these principles may be deemed invalid or unenforceable. 

 

39. Judicial Discretion: Courts in Uganda have the power to exercise discretion in matters related to 

customary marriages. They can consider various factors, including the specific customs, practices, and 

circumstances of the parties involved, to determine the validity and recognition of a customary marriage. 

Judicial decisions and case law play a crucial role in shaping the interpretation and application of 

customary marriage laws in Uganda. 

 

40. Registration of Customary Marriages: The Customary Marriages Registration Act provides for the 

registration of customary marriages under Section 5. While registration is not a mandatory requirement 

for the validity of a customary marriage, it is recommended as it serves as evidence of the existence of 

the marriage and can help resolve any disputes or legal issues that may arise in the future. 

 

41. Time Limit for Registration: Section 6 of the Customary Marriages Registration Act stipulates that the 

marriage should be registered not later than six months after the date of completion of the ceremony. 

This time limit emphasizes the importance of timely registration to ensure the accuracy and validity of the 

marriage records. 

 

42. Witnesses: To register a customary marriage, at least two witnesses are required to attend the office 

of the Registrar and provide details to register the marriage. The presence of witnesses adds credibility 

and substantiates the occurrence of the marriage ceremony. 

 

43. Validity of Unregistered Marriages: It is important to note that failure to register a customary marriage 

does not automatically invalidate the marriage itself. In the case of Nassanga v. Nanyonga [1977] HCB 

314, the court held that the failure to register a marriage does not render it void. However, registration 

serves as official proof and provides legal certainty to the marriage. 

 



 

 

44. Compliance with Customary Laws: Customary marriages must comply with the specific customs and 

practices of the respective African community. The parties involved should ensure that they adhere to 

the customs, rituals, and requirements prescribed by their community to validate the marriage. Failure to 

comply with customary laws may result in disputes or challenges to the validity of the marriage. 

 

45. Prohibited Degrees of Kinship: Section 11(d) of the Customary Marriages Registration Act prohibits 

marriages between parties who are closely related by blood or through other recognized degrees of 

kinship. The prohibited degrees of kinship are outlined in the second schedule of the Act. Marriages that 

contravene these prohibitions may be deemed invalid. 

 

46. Consent of Parents: Consent from the parents or guardians of the parties to the marriage is an 

essential requirement, particularly for the bride. African tradition places significant importance on parental 

approval, and their consent is usually sought before the marriage can proceed. 

 

47. Recognition of Customary Marriages: Customary marriages are recognized and protected under 

Ugandan law. The Constitution of the Republic of Uganda 1995 acknowledges and respects customary 

law and customs. Therefore, customary marriages conducted in accordance with the customs and 

practices of an African community are legally valid and binding. 

 

48. Repugnancy to Natural Justice and Morality: While customary law is recognized and applied, it must 

not be repugnant to natural justice, morality, or the provisions of the Constitution. Article 33(6) of the 

Constitution prohibits laws, cultures, customs, or traditions that are against the welfare or interest of 

women or that undermine their rights. This ensures that customary practices that are discriminatory or 

harmful are not upheld by the courts. 

 

49. Polygamy: Customary marriages are potentially polygamous, meaning that a man can have multiple 

wives. Section 4(2) of the Customary Marriages Registration Act explicitly allows for polygamy in 

customary marriages. However, it is important to note that any subsequent marriages must comply with 

the legal requirements and be conducted in accordance with the customs of the African community 

involved. 

 

50. Balancing Constitutional and Customary Law: There may be instances where customary law and 

constitutional provisions come into conflict. In such cases, it is necessary to strike a balance between the 

two. While the Constitution is the supreme law of the land, customary law holds significance in the context 

of customary marriages. Courts may have to interpret and apply the law in a manner that respects both 

constitutional rights and customary practices. 

 

51. Interplay of Statutory and Customary Laws: In matters related to moveable and immovable property 

or interpersonal issues, the proper law governing the marriage may depend on the tribe or community to 



 

 

which the parties belong. The court may consider the customs and laws of the tribe or the intentions of 

the parties when determining the applicable law. 

 

52. Welfare of Women: Ugandan law, including constitutional provisions and case law, places importance 

on the welfare and rights of women. Any customs, traditions, or practices that undermine the welfare or 

rights of women are not upheld. Courts have the responsibility to ensure that women's rights are protected 

and that any discriminatory practices are not enforced. 

 

53. Prohibited Degrees of Kinship: According to Section 11(d) of the Customary Marriages Registration 

Act, there should be no prohibited degrees of kinship between the parties. The prohibited degrees of 

kinship are provided for in the second schedule to the Act. Parties who are closely related by blood or 

marriage within the prohibited degrees cannot enter into a valid customary marriage. 

 

54. Parental Consent: Consent from the parents or guardians is a necessary requirement for a customary 

marriage, particularly for the bride. In African tradition, it is customary for girls to seek their parents' 

approval before entering into marriage. Parental consent ensures that the marriage is conducted with the 

support and acknowledgment of the families involved. 

 

55. Monogamous Marriage: Section 11(e) of the Customary Marriages Registration Act states that there 

should be no valid and subsisting monogamous marriage between either of the parties and another 

person. This requirement prevents individuals from being married to multiple partners simultaneously 

under both customary and civil law. 

 

56. Registration of Customary Marriages: While registration of customary marriages is provided for under 

Section 5 of the Customary Marriages Registration Act, the failure to register a marriage does not render 

it void. In the case of Nassanga v. Nanyonga [1977] HCB 314, the court held that the non-registration of 

a marriage does not invalidate its existence. However, registering the marriage within a reasonable 

timeframe is advisable to establish legal proof and protect the rights of the parties involved. 

 

57. Timeframe for Registration: Section 6 of the Customary Marriages Registration Act specifies that the 

marriage may be registered within six months from the date of completion of the ceremony. This 

timeframe allows sufficient time for the parties to complete the necessary registration formalities. At least 

two witnesses are required to accompany the parties to the office of the Registrar and provide the required 

details for the marriage registration. 

 

58. Dissolution of Customary Marriage: The process of dissolving a customary marriage is governed by 

the law. If the parties wish to end their marriage, they must follow the legal procedures for divorce or 

annulment as provided by the law. The Customary Marriages Registration Act may have provisions 

regarding the dissolution of customary marriages and the division of property. 



 

 

 

59. Property Rights and Inheritance: Customary marriages often involve issues of property rights and 

inheritance. The distribution of property, including land, assets, and dowry, may be regulated by 

customary laws or statutes. It is important for parties to understand their rights and obligations concerning 

property and inheritance in the context of their customary marriage. 

 

60. Protection of Women's Rights: Customary marriages have historically been criticized for their potential 

to undermine women's rights, particularly regarding issues such as bride price, polygamy, and consent. 

The Constitution of Uganda, including Article 33(6), prohibits laws, cultures, customs, or traditions that 

undermine women's rights or are against their welfare or interest. Courts have the duty to ensure that 

customary practices are not repugnant to natural justice and morality. 

 

61. Conflict of Laws: Customary marriages may involve issues of conflict of laws, particularly when parties 

belong to different tribes or communities. In such cases, the court may need to determine the applicable 

customary law governing the marriage, taking into account the customs of the parties' respective tribes 

or communities. The court will aim to ascertain the law that both parties had in mind when entering into 

the marriage. 

 

62. Role of Case Law: Case law plays a significant role in interpreting and applying the legal provisions 

related to customary marriages. Courts rely on previous judicial decisions to establish legal principles 

and precedents. Therefore, parties and legal practitioners should be aware of relevant case law that may 

impact the outcome of their case or the interpretation of legal provisions related to customary marriages. 

 

 Describe a summary of issues involved in customary marriages in Uganda  

1. Rights of an African Community: The marriage should conform to the rights of an African community, 

as determined by the laws or customs of the nation, race, or sect to which the parties belong. This 

principle is established in the case of Uganda vs Kato and Others [1976] HCB 204. 

 

2. Full Bride Price: If bride price is required, it must be paid in full by the groom to the family of the bride. 

Failure to pay the full bride price can invalidate the marriage, as stated in the case of Uganda vs Eduku 

[1975] HCB 359 and Aiya vs Aiya D.C. 8 of 1973. However, if the girl's family requests no dowry, the 

marriage remains valid. 

 

3. Age: The minimum age for marriage is 16 years for the wife and 18 years for the husband, according 

to Section 11(a) and (b) of the Customary Marriages Registration Act. There is a need to balance the 

constitutional requirement of a majority age of 18, as stated in the Constitution of the Republic of Uganda 

1995, with the provisions of the Customary Marriages Registration Act. 

 



 

 

4. Prohibited Degrees: Customary marriages should not involve prohibited degrees of kinship, as 

specified in Section 11(d) of the Customary Marriages Registration Act and the second schedule of the 

Act. 

 

5. Parental Consent: Parental consent is a prerequisite for a customary marriage, based on the African 

tradition that girls cannot make decisions without their parents' approval. 

 

6. Monogamy: There should be no valid and subsisting monogamous marriage between either party and 

another person, as outlined in Section 11(e) of the Customary Marriages Registration Act. 

 

7. Potential for Polygamy: Customary marriages are potentially polygamous, as provided for in Section 4 

of the Customary Marriages Registration Act. 

 

8. Registration: Customary marriages can be registered under Section 5 of the Customary Marriages 

Registration Act. However, failure to register the marriage does not invalidate it, as established in the 

case of Nassanga vs Nanyonga [1977] HCB 314. Registration can be done within six months of the 

completion of the ceremony, and it requires at least two witnesses to attend the office of the Registrar 

with the necessary details. 

 

9. Recognition of Customary Marriages: Customary marriages are recognized under the Customary 

Marriages Registration Act. This means that they have legal standing and are subject to the rights and 

obligations associated with marriage in Ugandan law. 

 

10. Validity of Non-Registered Marriages: While registration is recommended, failure to register a 

customary marriage does not invalidate the marriage itself. The marriage remains legally valid even 

without registration, as established in the case of Nassanga vs Nanyonga [1977] HCB 314. 

 

11. Time Limit for Registration: If the parties choose to register their customary marriage, it must be done 

within six months from the date of completion of the marriage ceremony. This requirement is stated in 

Section 6 of the Customary Marriages Registration Act. 

 

12. Witness Requirement: The registration of a customary marriage typically requires the presence of at 

least two witnesses. These witnesses provide their details to the office of the Registrar, as mentioned in 

Section 6 of the Customary Marriages Registration Act. 

 

13. Customary Divorce: Just as customary marriages are recognized, customary divorces are also 

governed by specific legal provisions. The process and requirements for obtaining a divorce in a 



 

 

customary marriage are outlined in the applicable laws, such as the Customary Marriages Registration 

Act and relevant case law. 

 

14. Customary Law and Constitutional Considerations: While customary law plays a significant role in 

regulating customary marriages, it must not contravene the principles of natural justice, morality, or 

constitutional provisions. Article 33(6) of the Constitution of the Republic of Uganda prohibits laws, 

cultures, customs, or traditions that undermine the rights or welfare of women. Therefore, any customary 

practices that are discriminatory or oppressive towards women may be deemed unconstitutional. 

 

15. Interplay between Customary Law and National Law: Customary marriages exist within the legal 

framework of Uganda and are subject to both customary law and national laws. It is important to 

understand how these legal systems interact and complement each other in matters related to customary 

marriages. 

 

16. Judicial Interpretation: The decisions of courts, as reflected in case law, play a crucial role in 

interpreting and applying the legal provisions related to customary marriages. The cited cases, such as 

Uganda vs Kato and Others [1976] HCB 204, Uganda vs Eduku [1975] HCB 359, and Nassanga vs 

Nanyonga [1977] HCB 314, provide valuable legal precedents that guide the understanding and 

application of the law in customary marriage cases. 

17. Validity of Customary Marriages: The legal validity of a customary marriage depends on compliance 

with the essential requirements outlined in the Customary Marriages Registration Act and other relevant 

laws. Failure to fulfill these requirements may affect the validity of the marriage. 

 

18. Customary Marriage Registration: The Customary Marriages Registration Act provides for the 

registration of customary marriages. Section 5 of the Act outlines the procedure for registration, which 

involves submitting the necessary details and documents to the office of the Registrar. However, it is 

important to note that the failure to register a customary marriage does not render it void, as established 

in the case of Nassanga vs Nanyonga [1977] HCB 314. 

 

19. Time Limit for Registration: Section 6 of the Customary Marriages Registration Act specifies that a 

customary marriage should be registered within six months after the date of completion of the ceremony. 

This time limit emphasizes the importance of timely registration to ensure legal recognition of the 

marriage. 

 

20. Witnesses: The registration of a customary marriage typically requires the presence of at least two 

witnesses. These witnesses play a crucial role in confirming the authenticity and validity of the marriage. 

Their presence and participation in the registration process add legal weight to the marriage. 

 



 

 

21. Dissolution of Customary Marriages: Just as with any form of marriage, the dissolution of a customary 

marriage is subject to legal procedures. The Customary Marriages Registration Act and other relevant 

laws provide guidelines for the dissolution of customary marriages, including grounds for divorce, division 

of property, and child custody matters. 

 

22. Cultural Considerations: Customary marriages are deeply rooted in cultural traditions and practices. 

It is important to recognize and respect the cultural context surrounding these marriages while also 

ensuring compliance with applicable legal requirements. Balancing cultural norms with legal obligations 

is an essential aspect of addressing legal issues related to customary marriages. 

 

23. Recognition of Customary Marriages: While customary marriages are recognized and protected under 

Ugandan law, it is important to ensure that the marriage is conducted according to the customs and 

practices of the African community to which the parties belong. The case of Uganda vs Kato and Others 

[1976] HCB 204 established that the test for determining the type of marriage is whether the union is 

treated as a marriage by the laws or customs of the nation, race, or sect to which the parties belong. 

 

24. Full Bride Price: In customary marriages where bride price is customary, it is essential that the bride 

price is paid in full. Failure to pay the full bride price may affect the subsistence of the marriage. The case 

of Uganda vs Eduku [1975] HCB 359 established that the non-payment of the full bride price invalidated 

the marriage, making the parties not considered as husband and wife. However, it is important to note 

that if the bride's family requests no dowry at all, the marriage remains valid. 

 

25. Age of Marriage: The Customary Marriages Registration Act sets the age of marriage for the wife at 

16 years and for the husband at 18 years. Section 11(a) and (b) of the Act establish the minimum age 

requirements for marriage. However, it is crucial to strike a balance between the constitutional age of 

majority, which is 18 years, and the provisions of the Act. Article 31 of the Constitution of the Republic of 

Uganda 1995 recognizes the age of 18 as majority age, but there have been legal disputes surrounding 

the age of marriage under customary law. 

 

26. Prohibited Degrees of Kinship: Section 11(d) of the Customary Marriages Registration Act prohibits 

marriages between parties who are within certain degrees of kinship. The prohibited degrees of kinship 

are specified in the second schedule to the Act. It is important to ensure that the marriage does not violate 

these prohibitions to maintain its validity. 

 

27. Parental Consent: Consent from the parents is a vital requirement in customary marriages. African 

tradition places significant importance on parental approval, particularly for girls. The Act emphasizes the 

necessity of parental consent in Section 11(e), stating that there should be no valid and subsisting 

monogamous marriage between the parties to this marriage and another person without parental 

consent. 

 



 

 

28. Potentially Polygamous Nature: Customary marriages in Uganda are potentially polygamous as 

provided for in Section 4 of the Customary Marriages Registration Act. This means that a man may enter 

into subsequent marriages under customary law. However, it is essential to comply with the requirements 

and regulations governing polygamous marriages, including obtaining the necessary consent and 

following proper procedures. 

 

29. Registration of Customary Marriages: The Customary Marriages Registration Act provides for the 

registration of customary marriages under Section 5. While registration is not mandatory for the validity 

of the marriage, it is advisable to register the marriage within a reasonable time frame. Failure to register 

the marriage does not invalidate it, as established in the case of Nassanga vs Nanyonga [1977] HCB 

314. However, registration offers legal recognition and documentation of the marriage. 

 

30. Time Limit for Registration: According to Section 6 of the Customary Marriages Registration Act, the 

marriage may be registered within six months from the date of completion of the ceremony. It is important 

to complete the registration process within this time limit. The registration requires the presence of at 

least two witnesses who provide their details to the Registrar's office for the proper registration of the 

marriage. 

 

31. Balancing Constitutional and Legal Provisions: It is crucial to strike a balance between the 

constitutional provisions and the specific requirements outlined in the Customary Marriages Registration 

Act. While the Constitution of the Republic of Uganda 1995 is the supreme law of the land and sets the 

age of majority at 18 years, customary laws and practices also play a significant role in customary 

marriages. The courts often face the challenge of reconciling constitutional provisions with customary 

laws in matters related to marriage. 

 

32. Legal Expertise and Case-Specific Considerations: Resolving legal issues in customary marriages 

requires expertise in both constitutional law and customary practices. It is essential to consult legal 

professionals who are well-versed in Ugandan law and have experience in handling matters related to 

customary marriages. Each case may present unique circumstances, and legal advice tailored to the 

specific situation is crucial for a comprehensive understanding of the legal issues involved. 

 

33. Precedents and Case Law: The legal issues surrounding customary marriages in Uganda have been 

shaped by various court decisions and precedents. It is important to refer to relevant case law, such as 

Uganda vs Kato and Others [1976] HCB 204, Uganda vs Eduku [1975] HCB 359, Aiya vs Aiya D.C. 8 of 

1973, and Nassanga vs Nanyonga [1977] HCB 314. These cases establish legal principles and 

interpretations that guide the understanding of rights, obligations, and requirements in customary 

marriages. 

 

34. Customary Law and Community Practices: Customary marriages are deeply rooted in African 

traditions and community practices. Understanding the customs and practices of the specific African 



 

 

community involved is essential in determining the rights and obligations of the parties. The court's 

consideration of whether a union is treated as a marriage by the laws or customs of the relevant nation, 

race, or sect, as stated in Uganda vs Kato and Others [1976] HCB 204, underscores the importance of 

recognizing and respecting customary laws and practices. 

 

35. Legal Reforms and Legislative Updates: The legal landscape concerning customary marriages in 

Uganda may undergo changes over time. It is important to stay informed about any legal reforms or 

updates in relevant legislation. Regularly reviewing the Customary Marriages Registration Act and other 

applicable laws ensures an up-to-date understanding of the legal framework surrounding customary 

marriages in Uganda. 

 

32. Legal Expertise and Case-Specific Considerations: Resolving legal issues in customary marriages 

requires expertise in both constitutional law and customary practices. It is essential to consult legal 

professionals who are well-versed in Ugandan law and have experience in handling matters related to 

customary marriages. Each case may present unique circumstances, and legal advice tailored to the 

specific situation is crucial for a comprehensive understanding of the legal issues involved. 

 

33. Precedents and Case Law: The legal issues surrounding customary marriages in Uganda have been 

shaped by various court decisions and precedents. It is important to refer to relevant case law, such as 

Uganda vs Kato and Others [1976] HCB 204, Uganda vs Eduku [1975] HCB 359, Aiya vs Aiya D.C. 8 of 

1973, and Nassanga vs Nanyonga [1977] HCB 314. These cases establish legal principles and 

interpretations that guide the understanding of rights, obligations, and requirements in customary 

marriages. 

 

34. Customary Law and Community Practices: Customary marriages are deeply rooted in African 

traditions and community practices. Understanding the customs and practices of the specific African 

community involved is essential in determining the rights and obligations of the parties. The court's 

consideration of whether a union is treated as a marriage by the laws or customs of the relevant nation, 

race, or sect, as stated in Uganda vs Kato and Others [1976] HCB 204, underscores the importance of 

recognizing and respecting customary laws and practices. 

 

35. Legal Reforms and Legislative Updates: The legal landscape concerning customary marriages in 

Uganda may undergo changes over time. It is important to stay informed about any legal reforms or 

updates in relevant legislation. Regularly reviewing the Customary Marriages Registration Act and other 

applicable laws ensures an up-to-date understanding of the legal framework surrounding customary 

marriages in Uganda. 

 

36. Dispute Resolution Mechanisms: Resolving legal issues in customary marriages may involve 

alternative dispute resolution mechanisms. Traditional dispute resolution methods, such as mediation or 

arbitration, may be employed to address conflicts and reach amicable solutions. It is important to consider 



 

 

the availability and appropriateness of these mechanisms in accordance with the specific customs and 

traditions of the African community involved. 

 

37. Gender Equality and Human Rights: While customary marriages are deeply rooted in tradition, it is 

essential to ensure that they uphold principles of gender equality and respect for human rights. The 

Constitution of the Republic of Uganda 1995, being the supreme law of the land, provides a framework 

for protecting individual rights and promoting equality. Balancing customary practices with constitutional 

provisions is crucial to prevent any infringement of human rights and promote equal treatment within 

customary marriages. 

 

38. Social and Cultural Considerations: Understanding the social and cultural context surrounding 

customary marriages is important when addressing legal issues. It is necessary to appreciate the 

significance of marriage within the African community, including its cultural and social implications. Taking 

into account community values, norms, and expectations can help in addressing legal issues while 

respecting the cultural fabric of the society. 

 

39. Awareness and Education: Promoting awareness and education regarding legal rights, obligations, 

and procedures related to customary marriages is essential. This includes informing individuals about 

their legal rights, the importance of consent, the age of marriage, and the significance of complying with 

the Customary Marriages Registration Act. Providing accessible and culturally sensitive information can 

empower individuals to make informed decisions and protect their rights within customary marriages. 

 

40. Harmonization of Customary and Statutory Laws: Ensuring harmony between customary laws and 

statutory laws is crucial for a comprehensive legal framework. Customary marriages should be 

recognized and protected under the law, while also adhering to constitutional provisions and other 

statutory requirements. Achieving a balance between customary practices and legal requirements 

promotes legal certainty and fairness within customary marriages. 

 

20. Access to Justice: Ensuring access to justice for individuals involved in customary marriages, 

particularly in rural areas, remains a challenge. Limited legal awareness, financial constraints, and 

cultural barriers can hinder individuals from seeking legal remedies or redress for their rights. 

 

 What are the legal issues involved in the essential requirements of customary marriages 

in Uganda can be discussed and reviewed as follows 

 

1. Rights of an African Community: According to the Customary Marriages Registration Act, a customary 

marriage should be conducted in accordance with the rights of an African community to which the parties 

belong. The determination of whether a union is considered a marriage depends on how it is treated by 

the laws or customs of the nation, race, or sect to which the parties belong. 



 

 

 

2. Full Bride Price: If a bride price is required, it must be paid in full by the groom to the family of the bride. 

Failure to pay the full bride price may affect the validity of the marriage. However, it's important to note 

that the requirement of dowry varies among different customs, and in some cases, the marriage can still 

be valid even if no dowry is requested. 

 

3. Age: The age of marriage for the wife is generally considered to be 16 years, and for the husband, it 

is 18 years, as specified in Section 11 (a) and (b) of the Customary Marriages Registration Act. However, 

it's essential to consider the constitutional provision that defines the majority age as 18, which may affect 

the legality of marrying a girl of 16 years under customary law. 

 

4. Prohibited Degrees of Kinship: Customary marriages should not involve prohibited degrees of kinship. 

Section 11(d) of the Customary Marriages Registration Act prohibits marriages between parties who have 

certain close blood relations. The prohibited degrees of kinship are outlined in the second schedule of 

the Act. 

 

5. Parental Consent: Consent from the parents is a necessary requirement for a customary marriage. 

This aligns with African tradition, which places importance on parental approval, particularly for girls. 

Failure to obtain parental consent may affect the validity of the marriage. 

 

6. Monogamy and Existing Marriages: There should be no valid and subsisting monogamous marriage 

between either party and another person. This condition, stated in Section 11(e) of the Customary 

Marriages Registration Act, emphasizes the requirement of monogamy in customary marriages. 

 

7. Potentially Polygamous: Customary marriages in Uganda are potentially polygamous, as stated in 

Section 4 of the Customary Marriages Registration Act. This means that a man may have multiple wives, 

but there are legal considerations and requirements regarding the consent of existing spouses and the 

proper distribution of marital rights and responsibilities. 

 

8. Registration of Marriage: While registration of customary marriages is provided for under Section 5 of 

the Customary Marriages Registration Act, the failure to register the marriage does not invalidate it. 

Registration should ideally occur within six months of the completion of the marriage ceremony, and it 

requires at least two witnesses to attend the office of the Registrar to provide the necessary details for 

registration. 

 

 

 



 

 

 Discuss Caveats to the Celebration of a Customary Marriage: 

1. Consent: Any person whose consent is required for the marriage or who has just cause to believe the 

marriage should not take place may enter a caveat. This raises the issue of obtaining proper consent 

from all necessary parties and addressing any concerns or objections raised. 

 

 Discuss Civil Marriages in Uganda: 

1. Capacity to Contract: The issue of capacity arises to determine if the parties have the legal capacity to 

enter into a valid marriage. This includes factors such as age, mental capacity, and marital status. 

2. Formalities: The discussion revolves around the procedural requirements for a civil marriage, such as 

giving notice, waiting period, and obtaining a marriage certificate. Compliance with these formalities is 

essential to ensure the validity of the marriage. 

3. Forum and Documents: The issue of the appropriate forum for celebrating a civil marriage, as well as 

the necessary documentation, needs to be addressed. This includes determining the licensed place of 

worship and the role of recognized ministers in conducting the marriage ceremony. 

 

 Discuss Church Marriages in Uganda? 

1. Validity of the Marriage: The discussion focuses on the requirements for a church marriage to be 

considered valid. This includes celebrating the marriage in a licensed place of worship, being presided 

over by a recognized minister, and following the rights and usages observed in that church. 

2. Impediments: Church ministers must be aware of any impediments that could prevent the celebration 

of a marriage. They are required to obtain a registrar's certificate or a minister's license to proceed with 

the marriage ceremony. 

3. Timing and Venue: Issues related to the timing and venue of the church marriage ceremony arise. The 

marriage must be celebrated between specified hours and in a building duly licensed by the minister or 

as directed by the minister's license. 

 

 Discuss Caveats to the Celebration of a Customary Marriage: 

1. Consent: The issue of consent arises when parties to a customary marriage are below 21 years of 

age. In such cases, the consent of the father, or if he is deceased or of unsound mind, the mother is 

required. Ensuring proper consent is crucial to validate the marriage. 

 

 Discuss Civil Marriages in Uganda? 

1. Capacity to Contract: The capacity to contract a civil marriage involves considerations of age, mental 

capacity, and marital status. The parties must be above 21 years of age unless they have obtained the 

necessary consent. Additionally, they should be of sound mind and not married by customary law to any 

other person. 



 

 

2. Prohibited Degrees of Consanguinity or Kindred: The issue of prohibited degrees of kinship arises in 

civil marriages. Parties intending to marry should ensure they are not within the prohibited degrees as 

specified in the second schedule to the Customary Marriages Registration Act. 

 

 Discus Church Marriages in Uganda? 

1. Validity of the Marriage: The validity of a church marriage is dependent on fulfilling certain 

requirements, including the celebration of the marriage in a licensed place of worship, presided over by 

a recognized minister, and following the rights and usages observed in that church. Failure to comply 

with these requirements may impact the validity of the marriage. 

2. Timing and Venue: Church marriages must adhere to specific timing and venue regulations. The 

marriage ceremony should take place between designated hours, typically from 8:00 am to 6:00 pm. The 

venue should be a building duly licensed by the minister or as directed by the minister's license. 

 

3. Formalities and Documents in civil marriage: The Marriage Act sets out specific formalities and 

documents required to effect a civil marriage. These include placing a notice with the Registrar, entering 

the notice in the marriage register book, and obtaining a certificate permitting the parties to marry. The 

application for the certificate must be supported by an affidavit affirming various conditions, such as 

residency, age, absence of impediments, and absence of existing customary marriages. 

 

 Discuss Church Marriages in Uganda 

3. Marriage Celebration in Licensed Place of Worship: For a church marriage to be valid, it must be 

celebrated in a licensed place of worship, as specified in Section 20(1) of the Marriage Act. The marriage 

ceremony should be conducted according to the rights and usages observed in that particular church. 

Compliance with these requirements is essential to ensure the validity of the church marriage. 

4. Impediments and Certificates: If any impediments exist, the minister presiding over the church marriage 

should not proceed with the celebration until a registrar's certificate or a minister's license has been 

obtained, as stated in Section 21 of the Marriage Act. This requirement helps to ensure that the marriage 

is not in violation of any legal restrictions or prohibitions. 

 

In Church Marriages  

 

5. Time Restrictions: According to Section 20(2) of the Marriage Act, a church marriage must be 

celebrated between the hours of 8:00 am and 6:00 pm. This time restriction ensures that marriages are 

conducted within the specified period. 

 

6. Licensed Building or Minister's License: Section 22 of the Marriage Act stipulates that the marriage 

ceremony must take place in a building duly licensed by the Minister, or in a location directed by the 



 

 

Minister's license. This requirement ensures that the venue where the church marriage is conducted 

meets the necessary standards and regulations. 

 

7. No Option for Divorce: Unlike civil marriages, church marriages generally do not provide an option for 

divorce within the church's religious framework. If a couple wishes to dissolve their church marriage, they 

may need to pursue legal remedies under civil laws or regulations, depending on the jurisdiction. 

 

 Discuss registration of marriage: 

 

After the marriage ceremony, regardless of whether it is a civil or church marriage, it is important to 

register the marriage to ensure its legal recognition. Registration serves as proof of the marriage and 

establishes the legal rights and obligations of the parties involved.  

 

1. Registration Process: The process of registering a marriage is governed by the applicable marriage 

registration laws and regulations in the specific jurisdiction. Typically, the couple or their representative 

must submit an application for registration to the relevant authority, such as the registrar of marriages. 

The application is accompanied by the necessary supporting documents, such as the marriage certificate, 

identification documents, and any other required information. 

 

2. Time Limit for Registration: There is usually a specified time limit within which the marriage must be 

registered after the ceremony. This time limit varies by jurisdiction but is generally within a few months. 

It is important to adhere to this time limit to ensure the validity and legal recognition of the marriage. 

 

3. Consequences of Non-Registration: Failure to register the marriage within the prescribed time limit 

may have legal consequences. It could potentially result in the marriage being deemed invalid or create 

complications in obtaining legal rights and benefits associated with marriage, such as inheritance rights, 

spousal benefits, or immigration sponsorship. 

 

4. Marriage Certificate: Once the marriage is registered, a marriage certificate is issued as proof of the 

registration. The marriage certificate typically includes important information such as the names of the 

spouses, date and place of the marriage, and the authority that registered the marriage. 

 

 Summary of Legal Issues: 

 

1. discuss Caveats to Celebration of Customary Marriage: 



 

 

   - Any person whose consent is required or who knows of a just cause can enter a caveat against the 

issuance of the registrar's certificate. 

   - The caveat must be submitted before the certificate is issued, stating the word "forbidden" with the 

person's name and grounds. 

 

2. discuss Consent for Customary Marriage: 

   - If the parties are below 21 years, consent is required from the father or, if unavailable, from the mother. 

    

3. discuss Civil Marriages: 

   - Capacity to Contract: Parties must have the capacity to contract a marriage. 

   - Formalities: Specific formalities must be followed to effect the marriage, including the notice placed 

with the registrar, expiration of the notice after three months, and issuance of a marriage certificate. 

   - Forum and Documents: The marriage is registered with the registrar, and an application supported by 

an affidavit is required. 

 

4. Capacity to Contract a Civil Marriage: 

   - Age Requirement: Each party must be above 21 years, or if below this age, consent is required. Article 

31 of the Constitution states the majority age as 18 years. 

   - Sound Mind: Each party must be of sound mind, ensuring consensus ad idem. 

   - Male and Female: Civil marriage is defined as the voluntary union of one man and one woman to the 

exclusion of all others. 

   - Non-Married by Customary Law: Neither party should be married by customary law to anyone else. 

   - Prohibited Degrees of Consanguinity: Parties should not be within the prohibited degrees of 

consanguinity or kindred. 

 

5. Church Marriage: 

   - Similar Requirements: The law applicable to civil marriages also applies to church marriages, with 

some exceptions. 

   - Validity: Church marriage must be celebrated in a licensed place of worship, presided over by a 

recognized minister, according to the rights and usages observed in that church. 

   - Impediments: The minister should not celebrate the marriage if there are any impediments unless 

granted a registrar's certificate or a minister's license. 

   - Time and Location: Church marriage must be celebrated between 8.00 am and 6.00 pm in a duly 

licensed building or a place directed by the minister's license. 



 

 

 

6. Discuss Void and Voidable Marriages: 

   - Certain marriages may be void or voidable under specific circumstances. 

   - Void Marriage: A marriage may be deemed void from the beginning if it falls under the prohibited 

categories, such as bigamy, incestuous relationships, or if one of the parties was already married. 

   - Voidable Marriage: A marriage may be voidable if certain conditions exist, such as lack of consent, 

fraud, coercion, or incapacity. The aggrieved party can seek annulment to declare the marriage void. 

 

7. Discuss Dissolution of Marriages: 

   - Divorce: In civil marriages, divorce may be granted through legal proceedings based on grounds 

recognized by the law, such as adultery, cruelty, desertion, or irretrievable breakdown of the marriage. 

   - Church Annulment: In church marriages, annulment may be sought through ecclesiastical 

proceedings to declare the marriage null and void based on specific grounds recognized by the church. 

   - Dissolution of Customary Marriages: Customary marriages may have their own procedures and 

grounds for dissolution, which may vary depending on the customs and practices of the community. 

 

8. Discuss Property and Financial Matters: 

   - Matrimonial Property: Laws govern the division of property and financial matters in the event of 

separation, divorce, or dissolution of marriage. These laws may differ based on the jurisdiction and type 

of marriage. 

   - Maintenance and Support: Provisions exist to determine spousal support or maintenance obligations 

in cases of separation or divorce, ensuring the financial well-being of the dependent spouse. 

 

9. Discuss International Marriages: 

   - Recognition of Foreign Marriages: Legal issues may arise in cases of international marriages, 

including the recognition of marriages conducted in foreign jurisdictions. 

   - Conflict of Laws: Conflicts may arise when different legal systems or jurisdictions have different laws 

regarding marriage, divorce, or property division. These conflicts can have implications for the validity 

and enforceability of the marriage. 

 

10. Discuss Child Custody and Support: 

   - In cases of separation or divorce involving children, legal issues related to child custody, visitation 

rights, and child support may arise. 

   - The best interests of the child are usually the primary consideration in determining custody 

arrangements and ensuring the child's welfare and upbringing. 



 

 

 

11. Discuss Marriage Registration and Documentation: 

   - Marriage registration is a legal requirement in many jurisdictions. 

   - Proper documentation, such as marriage certificates, is essential to establish the validity of a marriage 

and to avail of legal rights and benefits associated with marriage. 

 

12. Discuss Recognition of Same-Sex Marriages: 

   - The recognition and legal status of same-sex marriages vary across jurisdictions. 

   - In some countries, same-sex marriage is fully recognized and afforded the same legal rights and 

benefits as opposite-sex marriages, while in others, it may not be legally recognized or may have limited 

recognition. 

 

13. Pre and Post-Nuptial Agreements: 

   - Couples may choose to enter into prenuptial or postnuptial agreements to determine the division of 

assets, property rights, and financial matters in the event of divorce or separation. 

   - The enforceability and validity of such agreements depend on the laws of the jurisdiction and 

compliance with legal requirements. 

 

14. Domestic Violence and Protection Orders: 

   - Legal provisions exist to protect individuals from domestic violence or abusive behavior within a 

marriage. 

   - Protection orders can be sought to ensure the safety and well-being of individuals facing domestic 

violence. 

 

15. Jurisdictional Issues: 

   - Legal issues may arise in cases where spouses reside in different jurisdictions or have connections 

to multiple jurisdictions. 

   - Determining the appropriate jurisdiction for filing divorce or resolving legal disputes can be complex 

and may involve conflicts of laws. 

 

16. Non-Disclosure of Prior Existing Marriage: 

   - If one party to a marriage is already legally married to another person at the time of the marriage, it 

renders the marriage voidable. 

   - Non-disclosure of a prior existing marriage can be grounds for seeking a decree of nullity. 



 

 

 

17. Mental Incapacity: 

   - A marriage can be voidable if one of the parties lacks the mental capacity to understand the nature 

and consequences of the marriage contract. 

   - Mental incapacity could be due to factors such as mental illness, intellectual disability, or being under 

the influence of drugs or alcohol at the time of marriage. 

 

18. Forced or Coerced Consent: 

   - If consent to a marriage is obtained through force, duress, or coercion, it can be grounds for a voidable 

marriage. 

   - The petitioner must demonstrate that their consent was overborne and that they entered into the 

marriage under undue pressure or fear for their life, limb, or liberty. 

 

19. Non-Consummation: 

   - Failure to consummate the marriage, either due to incapacity or willful refusal, can render the marriage 

voidable. 

   - Non-consummation refers to the inability or refusal to engage in sexual intercourse, which is 

considered an essential aspect of the marriage contract. 

 

20. Mistake as to Identity: 

   - If a party enters into a marriage based on a mistaken belief regarding the identity of the other party, 

the marriage may be voidable. 

   - Mistake as to the attributes of the other party or the consequences of marriage typically does not 

invalidate the marriage. 

 

21. Fraud or Misrepresentation: 

   - If one party enters into a marriage based on fraudulent or deceptive representations made by the 

other party, it may be grounds for a voidable marriage. 

   - Fraud or misrepresentation could include hiding a significant fact, such as a pre-existing medical 

condition or undisclosed criminal history, which would have affected the decision to marry. 

 

22. Underage Marriage: 

   - If one or both parties are underage and do not meet the legal age requirements for marriage, the 

marriage may be voidable. 



 

 

   - The age of consent for marriage varies in different jurisdictions, and it's essential to comply with the 

applicable laws to ensure the validity of the marriage. 

 

23. Prohibited Relationships: 

    - Marriages between individuals who are closely related by blood or affinity within the prohibited 

degrees of kinship may be considered voidable. 

    - The prohibited degrees of kinship are defined by law and typically include relationships such as 

parent-child, sibling, or close blood relatives. 

 

24. Lack of Consent from Parent or Guardian: 

    - In cases where one or both parties are minors, the consent of a parent or legal guardian is usually 

required for the marriage to be valid. 

    - If the necessary consent is not obtained or if there are irregularities in the consent process, it may 

render the marriage voidable. 

 

25. Mental Incapacity: 

    - If one or both parties lack the mental capacity to understand the nature and consequences of marriage 

at the time of the ceremony, the marriage may be voidable. 

    - Mental incapacity can include conditions such as severe intellectual disabilities, mental illness, or 

being under the influence of substances that impair judgment. 

 

26. Bigamy: 

    - If one party is already legally married to another person at the time of the subsequent marriage, the 

latter marriage is considered voidable. 

    - Bigamy refers to the act of marrying someone while still being legally married to another person. 

 

27. Force or Coercion: 

    - If one party is forced or coerced into the marriage against their will, the marriage may be considered 

voidable. 

    - Force or coercion can involve physical threats, emotional manipulation, or other forms of pressure 

that deprive a person of their free will in entering the marriage. 

 

28. Fraud or Misrepresentation: 



 

 

    - If one party induces the other into marriage through fraudulent means or misrepresentation of material 

facts, the marriage may be considered voidable. 

    - Examples include concealing a prior marriage, lying about one's age, or hiding important information 

about personal circumstances. 

 

29. Non-Disclosure of Impotence: 

    - If a party fails to disclose their impotence (inability to engage in sexual intercourse) before the 

marriage, the other party may seek an annulment on the grounds of non-disclosure. 

    - However, it's important to note that impotence alone does not automatically render a marriage 

voidable; it depends on jurisdiction-specific laws and circumstances. 

 

30. Non-Disclosure of Sterility: 

    - If a party fails to disclose their sterility (inability to conceive children) before the marriage, the other 

party may seek an annulment based on non-disclosure. 

    - As with impotence, the laws regarding non-disclosure of sterility vary, and the specific circumstances 

will be considered. 

 

31. Prohibited Degrees of Relationship: 

   - Marriages between individuals who are closely related by blood, such as siblings, parents and 

children, or grandparents and grandchildren, are considered voidable. 

   - The specific prohibited degrees of relationship vary by jurisdiction, so it's important to consult the 

relevant laws in your jurisdiction. 

 

32. Mental Incapacity: 

   - If one or both parties lacked the mental capacity to understand the nature and consequences of 

marriage at the time of the ceremony, the marriage may be voidable. 

   - Mental incapacity refers to conditions such as insanity, mental illness, or cognitive impairment that 

significantly affect a person's ability to consent to the marriage. 

 

33. Undue Influence: 

   - If one party was unduly influenced or coerced into entering the marriage against their will, the marriage 

may be considered voidable. 

   - Undue influence refers to situations where one party exerts excessive pressure, manipulation, or 

control over the other party, leading to the marriage taking place under duress. 

 



 

 

34. Age of Consent: 

   - In some jurisdictions, marriages involving parties who were underage and did not meet the legal age 

of consent may be considered voidable. 

   - The age of consent for marriage varies by country and sometimes by region within a country. 

 

35. Bigamy or Polygamy: 

   - If a party enters into a marriage while still legally married to another person (bigamy) or enters into 

multiple simultaneous marriages (polygamy), the subsequent marriages may be considered voidable. 

   - The legality of polygamy varies by jurisdiction, as some countries allow it under certain circumstances 

while others prohibit it entirely. 

 

 

 Summary of Legal Issues in Void and Voidable Marriages: 

 

Discuss Void Marriages: 

- A void marriage is considered void ab initio and is treated as if it never took place. 

- A decree of nullity can be sought by any person with a legitimate interest, even after the parties have 

died. 

- In the case of De Reneville v De Reneville, a void marriage is defined as one that is regarded by every 

court as never having taken place, and both parties can treat it as such without the need for an annulment 

decree. 

- Void marriages are declared void on social and public policy grounds, and anyone with a legitimate 

interest can seek a decree of nullity. 

Grounds for Void Marriages: 

- Section 34 of the Marriage Act outlines instances when a marriage shall be void, including prohibited 

degrees of kinship, or if either party has contracted a customary marriage with another person. 

- Void marriages can also result from the parties knowingly and willfully acquiescing in its celebration in 

unlicensed places, under false names, without the required certificates, or conducted by an unlicensed 

person. 

 

Discuss Voidable Marriages: 

- A voidable marriage is initially considered valid until a decree annulling it is pronounced by a court of 

competent jurisdiction. 

- In the case of De Reneville, a voidable marriage is regarded as a valid subsisting marriage until annulled 

by a court. 



 

 

- Unlike void marriages, the decision to declare a voidable marriage void is left entirely in the hands of 

the parties involved, and they may choose not to exercise their right to have it annulled. 

 

Discuss Grounds for Voidable Marriages: 

1. Non-consummation: 

- Non-consummation of a marriage, whether due to incapacity or willful refusal, renders the marriage 

voidable. 

- Consummation requires ordinary and complete sexual intercourse, including erection and penetration, 

but not necessarily leading to orgasm. 

- Willful refusal must be settled and definite, without just excuse, and the spouse seeking consummation 

is expected to use appropriate facts, persuasion, and encouragement. 

 

2. Failure to consent: 

- Absence of consent renders a marriage voidable, not void. 

- Consent can be affected by insanity, duress, or mistake regarding the identity of the other party or the 

nature of the ceremony. 

- Insanity must result in a lack of real appreciation of the significance of marriage. 

- Duress requires the petitioner's will to be overborne or consent obtained through force or fear, posing a 

threat to life, limb, or liberty. 

- Mistake as to the identity of the other party is generally sufficient for voidability, but mistakes about 

attributes or the effect of marriage may not be. 

 

 Discuss some case law 

In the case of C v C (1942) NZLR 356, the petitioner married a man who claimed to be a well-known 

boxer named Michael Miller. After the marriage, she discovered that he was not Miller but sought an 

annulment based on the mistaken identity. However, the court dismissed the petition, stating that the 

petitioner was mistaken about the respondent's attributes rather than his identity. Since she intended to 

marry the man standing beside her, she was mistaken only about his name and profession. 

 

In the case of Re C and D (1979) 35 FLR 340, the respondent was born a hermaphrodite and underwent 

surgery to remove the external signs of femininity. The respondent then married the petitioner, and the 

marriage was not annulled. The wife (petitioner) filed for a declaration of nullity, and the judge granted it, 

stating that the wife had intended to marry a male and was mistaken as to the identity of her partner, 

which was sufficient grounds for annulment. 

 

 Discuss Fraud or misrepresentation under marriages: 



 

 

Under certain circumstances, fraud or misrepresentation can render a marriage voidable. If one party 

deceived the other regarding a material fact that would have affected their decision to marry, it can be 

grounds for annulling the marriage. 

 

In the case of Lake v. Lake (1955) P 336, the husband was found to have fraudulently misrepresented 

his fertility to his wife. He claimed that he could father children when he knew that he was sterile. The 

court granted a decree of nullity, stating that the fraudulent misrepresentation of fertility was a substantial 

ground to invalidate the marriage. 

 

 Existing marriage or civil partnership: 

If either party is already married or in a civil partnership at the time of the subsequent marriage, the later 

marriage will be voidable. This means that if one party enters into a marriage without legally ending their 

previous marriage or civil partnership, the later marriage can be annulled. 

 

 Discuss the effect of Lack of valid consent due to incapacity: 

If one or both parties lacked the mental capacity to give valid consent to the marriage at the time of the 

ceremony, the marriage may be voidable. This could occur due to factors such as mental illness, 

intoxication, or being under the influence of drugs. 

 

 Discuss the effect of Non-disclosure of a relevant fact: 

If one party fails to disclose a crucial fact before the marriage that would have had a significant impact 

on the other party's decision to marry, the marriage may be voidable. This could include withholding 

information about a sexually transmitted disease, criminal history, or undisclosed children from a previous 

relationship. 

 

 Discuss the effect of Forced or underage marriage: 

If a marriage is forced upon one or both parties, or if one or both parties are underage and unable to 

provide valid consent, the marriage can be considered voidable. Forced marriages involve coercion, 

duress, or pressure from family members or third parties, while underage marriages involve individuals 

who are below the legal age of consent for marriage. 

 

 Discuss mental incapacity: 

If one or both parties suffer from a mental incapacity that prevents them from understanding the nature 

and consequences of marriage, the marriage may be voidable. This can include mental disabilities, 

cognitive impairments, or conditions that affect the individual's decision-making capacity. 

 



 

 

 Non-compliance with legal formalities: 

Failure to comply with legal requirements or formalities for marriage, such as obtaining the necessary 

licenses, having the ceremony performed by an authorized person, or fulfilling registration requirements, 

can render a marriage voidable. Non-compliance with these legal formalities can vary depending on the 

jurisdiction. 

 

 Prohibited relationships: 

Marriages between individuals who are closely related by blood or affinity, such as siblings, parents and 

children, or aunt and nephew, are generally considered void. The specific prohibited relationships can 

vary by jurisdiction, but such marriages are typically considered void from the outset. 

 

 Discuss Concealment of a material fact: 

If one party deliberately conceals a material fact that, if known, would have affected the other party's 

decision to marry, the marriage may be voidable. For example, if one party conceals their existing 

marriage, a significant health condition, or a criminal history, the deceived party may have grounds to 

seek an annulment based on the concealment. 

 

 

 Discuss Impersonation or fraud: 

If one party impersonates someone else or engages in fraudulent conduct to induce the other party into 

marriage, the marriage can be considered voidable. This can occur when a person intentionally 

misrepresents their identity, status, or intentions, leading the other party to marry under false pretenses. 

 

 Discuss Refusal to consummate the marriage: 

If one party willfully refuses to consummate the marriage without a justifiable reason, the innocent party 

may seek an annulment on the grounds of non-consummation. Non-consummation refers to the failure 

to engage in sexual intercourse within a reasonable time after the marriage. 

 

 Discuss Incapacity to consent due to intoxication or drugs: 

If one or both parties were under the influence of alcohol or drugs at the time of the marriage, to the 

extent that they lacked the capacity to provide valid consent, the marriage may be voidable. Intoxication 

or drug-induced incapacity can impair a person's judgment and ability to understand the nature and 

consequences of marriage. 

 

 Discuss Bigamy or polygamy: 



 

 

If one party is already legally married to another person at the time of the marriage, the subsequent 

marriage is considered void. Similarly, in jurisdictions where polygamy is illegal, entering into multiple 

simultaneous marriages is grounds for a voidable marriage. 

 

 Discuss Approbation of Voidable Marriages: 

The concept of approbation in the context of voidable marriages refers to a situation where one party, 

who is fully aware of the facts that make the marriage voidable, conducts themselves as if the marriage 

is valid. In such cases, that party may be estopped from revoking the marriage and deemed to have 

waived their rights. 

 

In the case of W and W (1952) 1 ALL ER, the parties were married in 1941, but the husband was unable 

to consummate the marriage. In 1945, the husband suggested that the parties adopt a child, and in 1946, 

he sought to annul the marriage for non-consummation. The court held that the husband had approbated 

the marriage by initiating the adoption proceedings. This means that his actions in pursuing the adoption 

were seen as an affirmation of the marriage, and he was estopped from seeking an annulment based on 

non-consummation. 

 

In Harthan v Harthan (1948) 2 ALL ER, the husband sought a declaration of nullity based on his own 

impotence, claiming that he had been unable to engage in sexual intercourse throughout their 20-year 

marriage. However, the court declined to grant the decree, suggesting that the husband's long-term 

conduct implied approbation of the marriage. 

 

These cases highlight the principle that if a party, fully aware of the grounds for annulling the marriage, 

acts in a manner consistent with the continuation of the marriage, they may be estopped from seeking a 

declaration of nullity based on those grounds. 

 

 Discuss the Legal Effects of Marriage: 

The passage also touches on some legal effects of marriage: 

 

 Discuss Married status: Once married under the Marriage Act, an individual is incapable of 

contracting another marriage while the first marriage is still in effect. This principle upholds the 

monogamous nature of marriage. 

 

 Legal fiction of one person: Traditionally, at common law, the personalities of husband and 

wife were fused into one, resulting in certain legal implications. However, with the constitutional 

principle of equality between husband and wife, spouses are now considered as two separate 

individuals, except where stated otherwise by law or judicial decision. 



 

 

 

 Right of the wife to use the husband's name: Marriage gives the wife the right to use her 

husband's name if she chooses to do so, but it is not obligatory. The wife cannot be forced to 

use her husband's name, and she may continue to use it even after the marriage is terminated, 

unless she does so for fraudulent purposes. 

 

 Presumption of legitimacy of children: Any child born during the subsistence of a marriage is 

presumed to be the legitimate child of the husband. However, this presumption can be rebutted 

by providing overwhelming evidence to the contrary, such as proof of the husband's temporary 

or permanent impotence or his absence for a significantly long period. 

 

 Right to consortium or conjugal rights: Consortium refers to living together as husband and 

wife with all the incidents that flow from that relationship. Both husband and wife have a right to 

consortium, which includes the right to the company, society, and affection of the spouse. The 

innocent party may petition the court for restitution of conjugal rights if the other party 

unreasonably withholds conjugal rights. Failure to comply with the court's order for restitution can 

be a ground for separation or divorce. 

 

 The right to maintenance: Under common law, the husband has a duty to maintain his wife. 

This right includes providing a house and other necessities of life. In cases of desertion, the wife 

may invoke the "deserted wife's equity" to insist on remaining in the matrimonial home. 

 

In cases of desertion, the wife may invoke the "deserted wife's equity" to insist on remaining in the 

matrimonial home. This principle, recognized under common law, allows the wife to assert her right to 

occupy the marital residence and be provided with the necessities of life if she is deserted by her husband. 

 

In summary, approbation of voidable marriages and the legal effects of marriage are complex subjects 

that require careful consideration of the relevant laws and legal authorities specific to the jurisdiction in 

question. Seeking professional legal guidance is essential for understanding and navigating these legal 

issues effectively. 

 

Summary of Legal Issues in Approbation of Voidable Marriages and Legal Effects of Marriage: 

 

 Discus Approbation of Voidable Marriages: 

   - When one party is aware of facts making the marriage voidable but conducts themselves as if the 

marriage is valid, they may be estopped from revoking the marriage and deemed to have waived their 

rights. 



 

 

   - The defect in the marriage is considered cured when the innocent party approbates (affirms or 

accepts) the marriage. 

   - Case example: W and W (1952)1 ALL ER, where the husband's initiation of adoption proceedings 

after unsuccessful attempts to consummate the marriage constituted approbation. 

 

 Discuss Legal Effects of Marriage: 

   - Married status: Once married, individuals are incapable of contracting another marriage during the 

subsistence of the current marriage. Marriage is monogamous. 

   - Legal fiction of one person: Common law treated husband and wife as one person, but modern laws 

recognize them as separate individuals with equal rights. Personality fusion is severed, except as 

provided by law or judicial decision. 

   - Right of the wife to use the husband's name: Marriage gives the wife the right to use the husband's 

name, but it is not obligatory. The husband cannot restrain the wife from using his name unless she does 

so fraudulently. 

   - Presumption of legitimacy of children: Children born during the marriage are presumed to be fathered 

by the husband. This presumption can be rebutted by showing overwhelming evidence to the contrary, 

such as the husband's impotence at the time of conception or prolonged absence. 

   - Right to consortium or conjugal rights: Both husband and wife have the right to consortium, which 

includes the company, society, and affection of the spouse. Unreasonable withdrawal of conjugal rights 

may lead to a petition for restitution of conjugal rights. Non-compliance with the order may result in 

property attachment or civil imprisonment. 

   - Marital rape: Forcing a spouse into sexual intercourse without consent is marital rape. The common 

law exemption for marital rape no longer exists, and married women have the right to refuse sexual 

intercourse against their will. 

   - Right to maintenance: Under common law, the husband has a duty to maintain his wife, including 

providing a house and necessities. The deserted wife may exercise the deserted wife's equity to remain 

in the matrimonial home if deserted by the husband. 

 

 Discuss Property rights upon marriage: 

   - Upon marriage, spouses may acquire joint or separate property rights depending on the jurisdiction's 

laws. 

   - In some jurisdictions, there may be a presumption of community property, where assets acquired 

during the marriage are considered jointly owned. 

   - Spouses may also enter into prenuptial or postnuptial agreements to define their property rights and 

distribution in case of divorce or separation. 

 

 Discuss Inheritance rights: 



 

 

   - Marriage often grants certain inheritance rights to spouses, such as the right to inherit a portion of the 

deceased spouse's estate. 

   - Intestate succession laws determine the distribution of the deceased spouse's assets in the absence 

of a will. 

 

 Discuss Divorce and dissolution: 

   - Marriage provides the legal framework for divorce or dissolution of the marriage. 

   - Grounds for divorce vary depending on the jurisdiction, but common grounds include adultery, cruelty, 

abandonment, and irreconcilable differences. 

   - Divorce proceedings involve the division of property, child custody, child support, and spousal support 

(alimony). 

   - Some jurisdictions require a waiting period or separation period before granting a divorce. 

 

 Discuss Domestic violence and protection orders: 

    - Marriage does not justify or excuse domestic violence or abuse. 

    - Spouses have the right to seek protection orders or restraining orders against an abusive spouse. 

    - Domestic violence laws and legal remedies vary across jurisdictions, but generally aim to protect 

victims and hold perpetrators accountable. 

 

 Discuss Same-sex marriage and LGBTQ+ rights: 

    - Marriage laws have evolved in many jurisdictions to recognize same-sex marriages and grant 

LGBTQ+ couples the same legal rights and benefits as opposite-sex couples. 

    - The recognition and protection of LGBTQ+ rights vary across different countries and legal systems. 

 

 Discuss International marriage and recognition: 

    - Marriages between individuals of different nationalities or marriages performed in one country but 

recognized in another may raise complex legal issues. 

    - Recognition of international marriages and the applicable laws depend on the specific jurisdictions 

involved and any international treaties or agreements in place. 

 

 Discuss the Annulment of voidable marriages: 

   - Voidable marriages are those that are initially valid but can be annulled due to specific grounds 

recognized by law. 



 

 

   - Grounds for annulment may include fraud, duress, impotence, mental incapacity, or failure to 

consummate the marriage. 

   - If one party is fully aware of facts making the marriage voidable but acts as though the marriage is 

valid, they may be estopped from revoking the marriage and deemed to have waived their rights. 

   - The defect in a voidable marriage can be cured if the innocent party approbates (accepts or ratifies) 

the marriage. 

 

 Discuss Recognition of foreign marriages: 

   - Issues can arise when a marriage is conducted in one jurisdiction but needs recognition in another 

jurisdiction. 

   - The recognition of foreign marriages depends on the laws of the jurisdiction where recognition is 

sought. 

   - Some countries may require specific formalities, such as registration or documentation, to recognize 

a foreign marriage. 

   - Conflict of laws principles may come into play when determining the validity and recognition of foreign 

marriages. 

 

 Discus Dissolution of common-law marriages: 

   - Common-law marriage is a legal concept that recognizes a marital relationship without a formal 

ceremony or registration. 

   - In jurisdictions that recognize common-law marriage, the dissolution process is similar to that of a 

traditional marriage, requiring legal procedures for separation or divorce. 

   - The requirements for establishing a common-law marriage differ between jurisdictions. 

 

 Discuss Marital agreements and contracts: 

   - Spouses may enter into various marital agreements and contracts, such as prenuptial agreements or 

postnuptial agreements. 

   - These agreements can address property division, spousal support, inheritance rights, and other 

matters in the event of divorce or separation. 

   - The enforceability of marital agreements depends on the laws of the jurisdiction and the specific 

circumstances surrounding the agreement's formation. 

 

 Discuss Cohabitation and domestic partnerships: 

   - In some jurisdictions, couples who live together without being legally married may have legal 

recognition through domestic partnerships or cohabitation agreements. 



 

 

   - These arrangements can provide certain rights and benefits to the partners, such as property rights, 

inheritance rights, and healthcare decision-making authority. 

   - The legal rights and obligations of cohabiting couples vary significantly depending on the jurisdiction. 

 

 Discuss Property rights and division: 

   - Marriage often involves the sharing of property and assets between spouses. 

   - In many jurisdictions, there are laws governing the ownership, management, and division of marital 

property. 

   - Common approaches to property division include community property and equitable distribution. 

   - Community property systems generally consider all assets acquired during the marriage as joint 

property, while equitable distribution systems aim to divide property fairly but not necessarily equally. 

   - The determination of property rights and division can be complex and may involve factors such as the 

duration of the marriage, contributions of each spouse, and financial circumstances. 

 

 Discuss Child custody and support: 

   - When a marriage involves children, issues of child custody and support come into play. 

   - Courts make decisions regarding child custody and visitation based on the best interests of the child, 

considering factors such as the child's wellbeing, parental fitness, and stability. 

   - Child support is typically determined based on the financial circumstances of both parents and the 

needs of the child. 

   - Guidelines and formulas may be used to calculate child support amounts, taking into account factors 

such as income, expenses, and parenting time. 

 

 Discuss Domestic violence and protection orders: 

   - Unfortunately, marriages can involve situations of domestic violence or abuse. 

   - Laws exist to protect individuals from domestic violence and provide legal remedies for victims. 

   - Protection orders or restraining orders can be obtained to ensure the safety and well-being of the 

victim and any children involved. 

   - Violations of protection orders can lead to legal consequences for the abuser. 

 

 Discuss Same-sex marriage and LGBTQ+ rights: 

   - The recognition and legal rights of same-sex marriages have been evolving in many jurisdictions. 

   - Laws regarding same-sex marriage vary globally, with some countries fully recognizing and legalizing 

same-sex marriage, while others may have restrictions or no recognition. 



 

 

   - LGBTQ+ rights, including marriage equality, are a significant aspect of ongoing legal and social 

discussions. 

 

 Discuss Divorce and dissolution: 

   - In cases where a marriage cannot be reconciled, divorce or dissolution proceedings may be initiated 

to legally end the marriage. 

   - Divorce laws vary by jurisdiction but generally involve the resolution of issues such as property 

division, child custody, child support, spousal support, and visitation rights. 

   - Grounds for divorce can include irreconcilable differences, adultery, cruelty, abandonment, or 

separation for a specified period. 

   - The divorce process typically involves filing a petition or application, serving the other spouse, and 

attending court hearings to reach a settlement or have a judge decide the terms of the divorce. 

 

 Discuss Prenuptial and postnuptial agreements: 

   - Prenuptial agreements, also known as prenups, are legal contracts entered into by couples before 

marriage. Postnuptial agreements are similar contracts entered into after marriage. 

   - These agreements outline the rights and responsibilities of each spouse in the event of divorce, 

separation, or death and can address matters such as property division, spousal support, and inheritance 

rights. 

   - Prenuptial and postnuptial agreements can provide clarity and protection for both parties and may 

help prevent disputes and lengthy legal proceedings in the future. 

 

 Discuss International marriages and jurisdictional issues: 

   - Marriages that involve individuals from different countries or where one or both parties reside in 

different jurisdictions can present unique legal challenges. 

   - Determining which jurisdiction's laws apply to issues such as divorce, child custody, and property 

division can be complex. 

   - International conventions and treaties, such as The Hague Convention on the Civil Aspects of 

International Child Abduction, may provide guidelines for resolving jurisdictional issues in international 

marriages. 

 

 Discuss Marital counseling and mediation: 

   - When couples face challenges in their marriage, they may seek marital counseling or mediation to 

resolve conflicts and improve their relationship. 

   - Marital counseling involves meeting with a trained therapist who can help couples address issues, 

improve communication, and find constructive solutions. 



 

 

   - Mediation involves a neutral third party facilitating discussions between spouses to reach agreements 

on various matters, such as property division, child custody, and support. 

   - These alternative dispute resolution methods can be less adversarial and costly compared to litigation. 

 

 Discuss Religious and cultural considerations: 

   - Marriage often carries religious and cultural significance, and couples may incorporate specific 

traditions, rituals, or requirements into their marriage ceremonies or agreements. 

   - Religious and cultural beliefs can influence marital practices, expectations, and legal considerations. 

   - In some cases, religious or cultural laws may intersect with civil laws, leading to complex situations 

that require careful navigation and understanding. 

 

 Discuss Recognition of foreign marriages: 

   - The recognition of foreign marriages varies between jurisdictions. 

   - Some countries have laws that automatically recognize marriages conducted in other countries, while 

others may require certain conditions to be met for recognition. 

   - Understanding the legal requirements and processes for recognizing a foreign marriage is important 

for couples who have married abroad or who plan to relocate. 

 

 Discuss Approbation of voidable marriages: When a party is aware of facts that make the 

marriage voidable but acts as if the marriage is valid, they may be estopped from revoking the 

marriage. This principle was illustrated in the case of W and W (1952) 1 ALL ER, where the 

husband's initiation of adoption proceedings was considered an approbation of the marriage. 

 

 Discuss Legal effects of marriage: 

   - Married status: Once married, a person cannot enter into another marriage during the subsistence of 

their existing marriage. 

   - Legal fiction of one person: Historically, the personalities of husband and wife were fused into one, 

but nowadays, both husband and wife are recognized as separate individuals. 

   - Right of the wife to use the husband's name: Marriage gives the wife the right to use the husband's 

name, but it is not obligatory, and she cannot be forced to do so. 

   - Presumption of legitimacy of children: Children born during a marriage are presumed to be the 

husband's, but this presumption can be rebutted with strong evidence. 

   - Right to consortium or conjugal rights: Both spouses have the right to the company, society, and 

affection of each other, and the innocent party can seek restitution of conjugal rights if unreasonably 

withdrawn by the other party. 



 

 

   - The right to maintenance: Under common law, the husband has a duty to maintain his wife, which 

includes providing a house and necessities of life. 

 

 Deserted wife's equity: In the case of Kintu v Kintu, the concept of "deserted wife's equity" was 

mentioned. It refers to the right of the wife to occupy the matrimonial home and be provided with 

the necessities of life if she is deserted by her husband. 

 

 Discuss Enforcing the wife's right of agency of necessity: When the husband fails to provide 

necessary support, the wife may be allowed to pledge or take goods on credit as an agent of the 

husband, and the trader can sue the husband for the credit. However, whether the wife is 

considered an agent of necessity depends on her means and assets available to pay for 

necessaries. (Biberfeld v Berens [1952] 2 All ER 237) 

 

 Bilateral maintenance agreement: Spouses living separately can include a clause in their 

separation agreement regarding maintenance, which can be enforced. A promise by the husband 

to provide maintenance can be considered sufficient consideration to support the promise, as 

long as it is not against the public interest. (Williams v Williams [1963] UKHL 6) 

 

 Maintenance order from the court: In Uganda, there is no specific provision granting the wife 

the right to seek a maintenance order while the marriage is ongoing. However, various provisions 

in the Constitution, Judicature Act, Civil Procedure Act, and Magistrate Court Act grant the court 

jurisdiction to hear family matters and apply common law and equity principles to ensure 

maintenance between spouses. 

 

 Rebuttal of common law presumption of husband's liability: Proof of consensual separation 

without any agreement regarding maintenance is sufficient to rebut the common law presumption 

that a husband is liable to maintain his wife. (Stringer v Stringer [1952] 1 All ER 373) 

 

 The right to matrimonial confidence: Spouses have an obligation of confidentiality towards 

each other and can be restrained from disclosing matters learned during the marriage to third 

parties. Breach of this confidentiality can be subject to injunction. (Argyll v Argyll [1965] 1 All ER 

611) 

 

 Matrimonial property: While there is no statutory law in Uganda governing matrimonial 

property, it is defined as property to which each spouse is entitled and to which they have jointly 

contributed. The determination of matrimonial property is often guided by case law. (Kintu v Kintu, 

Hope Balimbisomwe v Julius Rwabibinuri) 

 



 

 

 

 Discus the legal issues involved in the enforcement of maintenance by a wife. 

 

1. Enforcing the right of agency of necessity: If the husband fails to provide for the wife's necessaries, 

she can act as his agent of necessity. This allows her to pledge or take goods on credit from a trader, 

with the trader being able to sue the husband for the credit. However, the wife's means are taken into 

consideration when determining if she qualifies as an agent of necessity. 

 

2. Bilateral maintenance agreement: Spouses living in separation can include a maintenance clause in 

their separation agreement, which must be enforceable. In the case of Williams v Williams, it was held 

that a promise to perform an existing duty is sufficient consideration to support a promise of maintenance, 

as long as the transaction is not contrary to public interest. 

 

3. Maintenance order from court: In Uganda, there is no specific provision granting a wife the right to 

seek a maintenance order while the marriage is ongoing. However, under Article 139 of the Constitution, 

Section 14 of the Judicature Act, Section 98 of the Civil Procedure Act, and Section 10 of the Magistrate 

Court Act (if applicable), the courts have jurisdiction to hear family matters and may apply common law 

and equity doctrines to ensure maintenance between spouses. 

 

4. Rebuttal of the common law presumption: The common law presumption that a husband is liable 

to maintain his wife can be rebutted. In the case of Stringer v Stringer, it was held that proof of consensual 

separation without any agreement regarding maintenance is sufficient to rebut this presumption. 

 

5. The right to matrimonial confidence: Spouses have an obligation of confidentiality toward each 

other, prohibiting the disclosure of matters learned in the course of their marriage to third parties. In Argyll 

v Argyll, the court granted an injunction against the husband for breaching the confidence presumed to 

exist between spouses by selling stories to a newspaper about intimate details of the wife's private life. 

 

6. Matrimonial property: In Uganda, there is no statutory law governing matrimonial property. However, 

based on case law, such as Kintu v Kintu and Hope Balimbisomwe v Julius Rwabibinuri, matrimonial 

property refers to the property to which each spouse should be entitled, typically the property the parties 

jointly contributed to and called home. 

 

Matrimonial property (continued): While there is no statutory law in Uganda governing matrimonial 

property, case law provides guidance. In Kintu v Kintu and cited in Hope Bahimbisomwe v Julius 

Rwabibinuri, Justice Bbosa defined matrimonial property as the property to which each spouse should 

be entitled, particularly the property that the parties chose to call home and to which they made joint 

contributions. 



 

 

 

Child maintenance: Although not explicitly mentioned in the provided information, child maintenance is 

a significant aspect of enforcing maintenance obligations. In many jurisdictions, including Uganda, both 

parents have a legal duty to provide financial support for their children. If a husband fails to meet his child 

maintenance obligations, the wife can seek a maintenance order from the court to ensure the child's 

needs are met. 

 

Enforcement of maintenance orders: Once a maintenance order has been granted by the court, it is 

essential to ensure its enforcement. If a husband fails to comply with a maintenance order, the wife can 

take legal steps to enforce it. Enforcement mechanisms may include wage garnishment, seizure of 

assets, or other means provided by the law to compel compliance with the maintenance order. 

 

Legal consequences for non-payment: Non-payment of maintenance can have legal consequences 

for the husband. In some jurisdictions, the court may impose penalties such as fines or imprisonment for 

willful non-payment of maintenance obligations. These penalties serve as a deterrent and reinforce the 

importance of fulfilling maintenance obligations. 

 

Modification of maintenance orders: Circumstances may change over time, affecting the ability of the 

husband to pay or the needs of the wife. In such cases, either party may seek a modification of the 

maintenance order to reflect the new circumstances. The court will consider the relevant factors and 

adjust the maintenance amount accordingly. 

 

Legal representation: It is advisable for both parties, the husband and the wife, to seek legal 

representation when dealing with maintenance issues. An attorney can provide guidance, assist in 

negotiating agreements, and represent the party's interests in court proceedings, ensuring their rights are 

protected throughout the process. 

 

Availability of legal aid: In cases where a party cannot afford legal representation, they may be eligible 

for legal aid or assistance programs. These programs aim to provide access to legal services for 

individuals who cannot afford them, ensuring equal access to justice in maintenance-related matters. 

 

It is important to note that the legal issues mentioned above are general considerations related to 

enforcing maintenance obligations and may vary depending on the specific laws and regulations of the 

jurisdiction in question. Consulting local laws and seeking professional legal advice is crucial for accurate 

guidance in individual cases. 

 



 

 

In the case of Rwabinumi v Bahimbisomwe (Civil Appeal 10 of 2009) [2013] UGSC 5, the Supreme Court 

of Uganda discussed several legal issues related to contributions by spouses. Here is a discussion of the 

legal issues based on the specific legal authority mentioned: 

 

Contribution to acquisition of property: The Supreme Court held that a spouse's contribution to the 

acquisition of property can be both direct and indirect. This includes monetary contributions as well as 

non-monetary contributions that enable the other spouse to acquire or develop the property. The court 

recognized the various ways in which a spouse contributes to the family's welfare, such as childbearing, 

looking after the family, and other non-monetary contributions. 

 

Indirect contributions to household expenses: The court noted that a spouse's indirect contributions 

towards household expenses, including the preparation of food, purchase of children's clothing, 

organizing children for school, and enhancing the welfare of the family, amount to substantial 

contributions to the family income and assets. Such contributions entitle the spouse to an equal share in 

the joint property of the couple. 

 

Individual ownership of property: The Supreme Court clarified that property acquired prior to the 

marriage by either spouse, property inherited during marriage, or property individually owned by either 

spouse without any direct or indirect contribution from the other spouse remains individually owned 

property. Thus, property held prior to marriage and property individually acquired during marriage does 

not automatically become joint property. 

 

Entitlement to share in property through contribution: If a spouse makes a direct or indirect 

contribution to property owned by the other spouse before the marriage, they are entitled to share in the 

property to the extent of their contribution. This principle was established in the case of Mayambala v 

Mayambala (Divorce Cause No. 3 of 1998). 

 

Joint bank accounts: When spouses have joint bank accounts or pool their financial resources, they 

acquire a joint interest in the account. In the case of Jones v Maynard (1951) 1 All ER 802, the court held 

that when the parties regarded an account as their joint property and made deposits from their 

investments into the account, the wife was entitled to an equal share in the balances on the account and 

the investments made using the account. 

 

Savings from household expenses: The treatment of savings from household expenses can vary. In 

Blackwell v Blackwell (1943) 2 All ER 579, the court held that savings made from the husband's weekly 

housekeeping allowance were considered the husband's property. However, Lord Denning dissented in 

Hoddinot v Hoddinot (1949) 2 K.B 406, stating that savings from housekeeping money should take into 

account the wife's skill and economy as a homemaker. In light of constitutional provisions and other 

decisions such as Kivuitu v Kivuitu and Julius v Hope, it is reasonable to share the balance from 

housekeeping allowance equally. 



 

 

 

Wedding gifts: The ownership of wedding gifts depends on the donor's intention. It is generally 

presumed that wedding presents belong to the spouse to whom they were given, in the absence of 

evidence to the contrary. However, if there is evidence of the donor's intention or subsequent conduct by 

the spouses, gifts may be treated as jointly owned. In Hope Bahimbisomwe v Julius Rwabibinumi (Divorce 

Cause No. 4/2004), the court ordered the couple to share marriage gifts equally based on their 

subsequent conduct. 

 

Gifts for joint use or ownership: If a donor specifically gifts property for joint use or ownership by both 

spouses, the gifts will be treated as jointly owned by the spouses. In Kelner v Kelner (1939) 3 All ER 957, 

a deposit made by the wife's father in a joint bank account was ordered to be divided equally between 

the spouses. The court also recognized that subsequent conduct of the spouses can turn a gift to one of 

them into joint property. 

 

 Discuss property ownership and contributions  

In determining property ownership and contributions, the court considers both direct and indirect 

contributions by spouses. Direct contributions include monetary contributions, while indirect contributions 

encompass non-monetary contributions that enhance the value or development of the property. The case 

of Rwabinumi v Bahimbisomwe (Civil Appeal 10 of 2009) [2013] UGSC 5 highlighted that spouses may 

contribute in various ways, such as childbearing, looking after the family, and managing household 

expenses. These contributions entitle spouses to a share in the joint property. 

 

 Discuss joint property and individual ownership  

The Supreme Court clarified that property acquired prior to marriage, inherited during marriage, or 

individually owned by a spouse without the other spouse's contribution remains the individual owner's 

property. In such cases, the property does not automatically become joint property. However, if a spouse 

makes a direct or indirect contribution to property owned by the other spouse before the marriage, they 

are entitled to a share in the property based on their contribution. 

 Discuss legal rights in joint bank accounts  

When spouses have joint bank accounts or pool their financial resources, they acquire a joint interest in 

the account. The case of Jones v Maynard (1951) 1 All ER 802 demonstrated that the intention of the 

parties and their conduct play a crucial role in determining the ownership of joint accounts. In that case, 

the court held that the wife was entitled to an equal share in the balances on the account and the 

investments made using funds from the joint account. 

 

 Discuss savings from household expenses  

Regarding savings from household expenses, the court's approach can vary. In Blackwell v Blackwell 

(1943) 2 All ER 579, the court held that savings made from the husband's weekly housekeeping 

allowance were considered the husband's property. However, Lord Denning dissented in Hoddinot v 



 

 

Hoddinot (1949) 2 K.B 406, arguing that savings resulting from the wife's skill and economy as a 

homemaker should also be recognized. In light of constitutional provisions and other decisions such as 

Kivuitu v Kivuitu and Julius v Hope, it may be reasonable to share the balance from housekeeping 

allowance equally. 

 

 Discus ownership of wedding gifts  

The ownership of wedding gifts depends on the donor's intention. Generally, wedding presents are 

presumed to belong to the spouse to whom they were given, unless there is evidence to the contrary. 

However, subsequent conduct by the spouses can also influence the ownership of gifts. In the case of 

Hope Bahimbisomwe v Julius Rwabibinumi (Divorce Cause No. 4/2004), the court ordered the couple to 

share marriage gifts equally based on their subsequent conduct. 

 

 Discuss increase in value of property  

When property owned by one spouse increases in value during the marriage, the non-owning spouse 

may be entitled to a share of the increased value if they have made direct or indirect contributions to the 

property. In the case of Julius v Hope, it was recognized that a spouse's indirect contributions, such as 

managing the household and enhancing the welfare of the family, can contribute to the increase in value 

of the property. 

 

 Discuss business and professional assets  

In the context of business and professional assets, the contributions made by spouses can be a crucial 

factor in determining ownership and entitlement. If a spouse contributes directly or indirectly to the 

establishment, growth, or success of the business or professional practice, they may be entitled to a 

share of the assets. This principle was highlighted in various cases, including Rwabinumi v 

Bahimbisomwe and Mayambala v Mayambala. 

 

 Discuss equitable distribution  

In cases of divorce or separation, the court will often strive for equitable distribution of marital property. 

Equitable distribution means that the property is divided fairly between the spouses, taking into account 

their respective contributions, needs, and other relevant factors. The court has discretion in determining 

the specific division of property based on the circumstances of each case. 

 

 Discuss legal advice and agreements  

Spouses who wish to clarify their rights and interests in property should seek legal advice and may 

consider entering into a prenuptial agreement or a postnuptial agreement. These agreements allow 

spouses to define their respective rights and responsibilities regarding property ownership, contributions, 

and division in the event of divorce or separation. 

 



 

 

 Discuss tracing contributions  

In situations where the contributions made by one spouse are difficult to trace, the court may employ 

tracing principles to determine the extent of their entitlement. Tracing involves establishing a clear link 

between the contributed funds or assets and the property in question. The court will examine financial 

records, documents, and other evidence to ascertain the contributions made by the spouse. 

 

 Jointly titled property  

When property is jointly titled in the names of both spouses, it is generally presumed to be held as joint 

tenancy or tenancy in common. Joint tenancy implies that each spouse has an equal and undivided 

interest in the property, while tenancy in common allows for unequal ownership shares. The specific rules 

governing jointly titled property can vary depending on the jurisdiction's laws. 

 

 Discuss debts and liabilities  

Along with the division of assets, the court will also consider the division of debts and liabilities 

accumulated during the marriage. Both spouses may be held responsible for joint debts, regardless of 

their individual contributions or ownership of the assets financed by those debts. 

 

 Role of the court  

In matters of property division and contributions by spouses, the court plays a significant role in evaluating 

the evidence, applying relevant legal principles, and making a fair determination. The court's decision is 

based on the particular circumstances of the case, the applicable laws, and the principles of equity and 

fairness. 

 Discuss pension and retirement assets  

In divorce or separation cases, the division of pension and retirement assets is another important 

consideration. Depending on the jurisdiction, these assets may be subject to division between spouses. 

The court will assess the contributions made by each spouse during the marriage and may order a portion 

of the pension or retirement benefits to be allocated to the non-owning spouse. 

 

 Discuss business or professional practice  

If one spouse owns a business or professional practice, the issue of contributions becomes particularly 

significant. The court may consider the contributions made by the non-owning spouse, such as their 

support in managing the household or providing assistance to the business, when determining the 

division of business assets or awarding compensation to the non-owning spouse. 

 

 Discuss Premarital or post-marital agreements  

The existence of premarital or post-marital agreements can significantly impact the division of 

contributions by spouses. If the parties have a valid agreement that addresses the division of assets and 



 

 

contributions, the court will generally enforce its terms, provided it was entered into voluntarily, with full 

disclosure, and without any elements of coercion or unconscionability. 

 

 Discuss equalization payments  

In some jurisdictions, instead of dividing property based on individual contributions, the court may order 

equalization payments. This means that one spouse may be required to make a payment to the other 

spouse to achieve a fair division of property, considering the contributions and financial circumstances of 

both parties. 

 

 Discuss appeals and review  

In the event that one party disagrees with the court's decision regarding contributions and property 

division, they may have the option to appeal the decision or seek a review by a higher court. The specific 

procedures and requirements for appeals and reviews vary depending on the jurisdiction. 

 

 Discuss Tax implications 

When considering contributions by spouses and the division of assets, it's important to take into account 

the potential tax implications. Depending on the jurisdiction, the transfer or division of certain assets may 

have tax consequences for both spouses. It is advisable to seek advice from a tax professional to 

understand the tax implications and plan accordingly. 

 

 Discuss child support and custody 

In cases involving children, contributions by spouses may also be relevant in determining child support 

and custody arrangements. The court will consider the financial contributions of each parent, their ability 

to provide for the child's needs, and other factors when making decisions regarding child support and 

custody. 

 

 Discuss enforcement of contributions 

If one spouse fails to fulfill their contribution obligations, the other spouse may seek enforcement through 

legal means. This may involve seeking court orders for the payment of financial support, division of 

assets, or other remedies available under family law. 

 

 Discuss change in circumstances 

It's important to note that contributions by spouses and the division of assets may be subject to 

modification if there is a significant change in circumstances. If there are substantial changes in the 

financial situation, employment status, or other relevant factors, the court may reassess the contributions 

and adjust the division of assets accordingly. 



 

 

 

 Discuss Mediation and alternative dispute resolution 

In many jurisdictions, spouses are encouraged to explore mediation or alternative dispute resolution 

methods to resolve issues related to contributions and property division. These processes aim to facilitate 

cooperative decision-making and help parties reach mutually agreeable solutions outside of court. 

 

 Discuss international considerations 

For couples with international connections, such as dual citizenship, assets in different countries, or 

marriages taking place in different jurisdictions, additional legal considerations may arise. It's important 

to consult with an attorney experienced in international family law to address the specific complexities 

and implications of contributions by spouses in such cases. 

 

 Summary of Legal Issues: 

 

1. Contributions to Property Acquisition: Spouses can make direct or indirect monetary contributions 

as well as non-monetary contributions that enable the other spouse to acquire or develop property. The 

Supreme Court in RWABINUMI V BAHIMBISOMWE recognized these contributions as factors in property 

division. 

 

2. Non-Monetary Contributions: KIVUITU V KIVUITU established that a wife's contributions to the 

family, including childbearing and family care, should be considered alongside monetary contributions. 

The court recognized that wives contribute indirectly to household expenses, childcare, and enhancing 

the family's welfare, entitling them to an equal share in joint property. 

 

3. Pre-Marital and Individually Owned Property: Property owned before marriage, inherited during 

marriage, or individually owned without direct or indirect contributions from the other spouse remains 

individually owned property. RWABINUMI V BAHIMBISOMWE clarified that such property does not 

automatically become joint property. 

 

4. Direct/Indirect Contributions to Another's Property: MAYAMBALA V MAYAMBALA highlighted that 

when a spouse contributes directly or indirectly to property owned by the other spouse before marriage, 

they are entitled to a share in proportion to their contribution. 

 

5. Bank Accounts: Spouses may have separate accounts, joint accounts, or a joint pool from which they 

deposit or withdraw money. JONES V MAYNARD recognized that when spouses treat an account as 

joint property, the court may consider their intentions. The court may order an equal share in balances 

and investments made from the account. 



 

 

 

6. Savings from Household Expenses: In BLACKWELL V BLACKWELL, the court determined that 

savings from the husband's housekeeping allowance belonged to him, absent evidence to the contrary. 

However, Lord Denning dissented, emphasizing the wife's skill and economy as a homemaker. Other 

decisions, such as KIVUIT V KIVUIT and JULIUS V HOPE, support the equal sharing of the balance from 

housekeeping allowances. 

 

7. Wedding Gifts: The ownership of wedding gifts depends on the donor's intention. Absent evidence to 

the contrary, wedding presents are presumed to belong to the spouse they were given to. However, 

subsequent conduct may turn property given to one spouse into joint property. HOPE BAHIMBISOMWE 

V JULIUS RWABIBINUMI ordered the equal sharing of marriage gifts based on the couple's subsequent 

conduct. 

 

8. Joint Use or Ownership: If a donor intends for a gift to be jointly used or owned by both spouses, it 

will be treated as jointly owned. KELNER V KELNER ruled that a gift deposited into a joint bank account 

should be divided equally between spouses. The court considered subsequent conduct as a factor that 

may turn a gift into joint property. 

 

9. Capacity to Contract a Marriage: According to Sharia law, the parties intending to contract a Muslim 

marriage must have attained the age of puberty. The bride's consent is also necessary, and the consent 

of the wali (guardian) is typically required. Without the consent of the wali, the marriage may be 

considered null and void. 

 

10. Formalities for Marriage: The celebration of the marriage follows Sharia practices and can take 

place anywhere, such as the bride's home or a mosque. The presence of a Registrar of Marriages is not 

required. However, there must be at least two male witnesses or one male and one female witness 

present during the marriage ceremony, as stipulated in the Quran. 

 

11. Registration of the Marriage: The Marriage and Divorce of Mohammedans Act provides for the 

appointment of a Registrar. The registration of the marriage should ideally take place within a month from 

the date of the marriage. The husband usually applies for registration, but if he dies before the one-month 

period elapses, the widow can apply. If the parties involved are minors, the application can be made by 

their guardian. The Registrar must ensure that the marriage took place, verify the identity of the parties, 

and confirm the authority of the guardian. 

 

12. Legal Status of Non-Registered Marriages: Non-registration of a marriage does not invalidate its 

validity. In other words, the failure to register a marriage does not render it invalid or void. However, 

registration provides evidence of the marriage and can be useful for legal purposes, such as establishing 

the legal status of the relationship or obtaining certain benefits or rights. 



 

 

 

13. Mahr (Dowry): Mahr refers to the mandatory payment or gift from the husband to the wife as a 

consideration in a contract for marriage. It is an important aspect of Islamic marriages and is typically 

agreed upon between the parties. The Quran, in Chapter 4, verse 4, emphasizes the husband's obligation 

to provide the wife with a marriage gift. 

 

14. Prohibited Degrees: Parties intending to enter into an Islamic marriage should not be within the 

prohibited degrees of relationship, as outlined in the Quran (Chapter 4, verse 23). Prohibited degrees 

include close blood relatives such as parents, siblings, and children, among others. Marriages within 

these prohibited degrees are considered invalid. 

 

14. Sharia Law: Sharia law plays a significant role in governing Islamic marriages. It provides guidance 

on various aspects, including capacity to marry, consent, witnesses, prohibited degrees, and the rights 

and responsibilities of spouses. The specific interpretations and applications of Sharia law may vary 

across different Islamic legal traditions and jurisdictions. 

 

 Discuss celebration of the marriage 

The celebration of an Islamic marriage is not explicitly outlined in the Marriage and Divorce of 

Mohammedans Act. Instead, the practices and customs of Sharia law prevail in this regard. Islamic 

marriages can be celebrated anywhere, commonly taking place at the bride's home or a mosque. Unlike 

civil marriages, there is no requirement for a registrar to be present during the ceremony. However, it is 

essential for the marriage to be witnessed by at least two males or one male and one female, as 

prescribed in Quran Chapter 2, verse 282. 

 

 Discuss registration of the marriage 

The Marriage and Divorce of Mohammedans Act addresses the registration of Islamic marriages. Section 

3 and 4 of the Act provide for the appointment of a Registrar, and Section 5 specifies that the registration 

should occur within one month from the date of the marriage. The application for registration is typically 

made by the husband. However, if the husband passes away before the one-month period elapses, the 

widow can apply for registration. 

 

In cases where the parties to the marriage are minors, the application for registration can be made by 

their legal guardian. The Registrar must ensure the following before proceeding with registration: 

1) The marriage indeed took place. 

2) The parties appearing before the Registrar are the ones who entered into the marriage. 

3) The guardian present is the rightful person to represent the minor. 

 



 

 

 Discuss divorce in islamic marriages 

In Islamic marriages, divorce is also governed by the Marriage and Divorce of Mohammedans Act. The 

Act provides provisions for divorce and the dissolution of marriage. According to Sharia law, divorce can 

be initiated by either the husband or the wife. 

 

The grounds for divorce in Islamic marriages can vary depending on the circumstances and the 

interpretation of Sharia law. Some common grounds for divorce include mutual consent, irretrievable 

breakdown of the marriage, cruelty, desertion, adultery, or any other valid reason recognized under 

Islamic principles. 

 

Divorce proceedings in Islamic marriages often involve the intervention of a religious authority, such as 

an Islamic scholar or an Islamic court, who can guide the parties through the process and help in resolving 

disputes. It is important to note that divorce in Islamic marriages is a significant decision and should be 

approached with caution, considering the potential legal, social, and emotional consequences. 

 

As with marriage, the registration of divorce in Islamic marriages is also addressed under the Marriage 

and Divorce of Mohammedans Act. The Act requires the registration of divorces, and the process for 

registration is similar to that of marriage registration. The Registrar must be satisfied that the divorce has 

indeed taken place and that the parties appearing before the Registrar are the ones involved in the 

divorce. 

 

 Discuss legal status and rights of parties 

Islamic marriages have legal recognition and grant certain rights and obligations to the parties involved. 

These rights and obligations can include inheritance rights, financial support, custody and guardianship 

of children, and property rights, among others. The specific rights and obligations may vary depending 

on the jurisdiction and the interpretation of Sharia law. 

 

It is important for individuals entering into an Islamic marriage to understand their legal rights and 

obligations, as well as any applicable legal provisions and regulations in their jurisdiction. Seeking legal 

advice from professionals well-versed in Islamic family law can help clarify the legal status of the parties 

and ensure their rights and interests are protected. 

 

In conclusion, Islamic marriages are governed by a combination of Sharia law and the Marriage and 

Divorce of Mohammedans Act. The Act provides for the registration of marriages and divorces, while 

Sharia law governs the capacity to contract a marriage, the formalities of the marriage ceremony, and 

the grounds and procedures for divorce.  

 

 Discuss custody and guardianship of children 



 

 

In Islamic marriages, issues related to the custody and guardianship of children are also important 

considerations. Sharia law provides guidance on matters concerning the welfare and upbringing of 

children in the event of divorce or the death of one or both parents. 

 

According to Islamic principles, the mother is generally given priority in the custody of young children, 

especially during their early years. However, the father may have custodial rights as the children grow 

older, depending on their best interests and the specific circumstances of the case. The determination of 

custody and guardianship is based on what is deemed to be in the best interest of the children according 

to Sharia law. 

 

In some cases, Islamic courts or religious authorities may play a role in deciding custody disputes or 

providing guidance on matters of guardianship. It is important for parents to understand their rights and 

responsibilities regarding the custody and guardianship of their children and to seek appropriate legal 

advice to ensure the best interests of the children are protected. 

 

 Discuss property rights under Islamic marriages  

Islamic marriages may also involve considerations of property rights. Sharia law provides principles for 

the distribution of property upon divorce or the death of a spouse. These principles may vary depending 

on the jurisdiction and the specific interpretation of Sharia law. 

 

In general, under Islamic principles, there is a concept of marital property and individual property. Marital 

property includes assets acquired during the marriage, while individual property refers to assets owned 

by each spouse before the marriage. The division of marital property upon divorce or the death of a 

spouse is typically governed by principles of fairness and equity. 

 

It is advisable for individuals entering into Islamic marriages to consider the implications of property rights 

and to address these matters through legal agreements such as prenuptial agreements or postnuptial 

agreements. These agreements can help clarify the rights and obligations of the parties concerning 

property acquired during the marriage and provide a framework for the division of assets in the event of 

divorce or death. 

Islamic marriages are governed by a combination of Sharia law and applicable legislation, such as the 

Marriage and Divorce of Mohammedans Act. Understanding the legal framework, including the 

requirements for marriage, divorce, custody, and property rights, is essential for individuals involved in 

Islamic marriages. 

 

 Discuss dispute resolution and arbitration under Islamic marriages  



 

 

In Islamic marriages, dispute resolution mechanisms play an important role in resolving conflicts and 

disagreements that may arise between spouses. Sharia law provides for the option of arbitration and 

mediation as a means to settle disputes within the framework of Islamic principles. 

 

Arbitration involves the appointment of neutral individuals or a panel of arbitrators who have knowledge 

of Islamic law to help facilitate a resolution between the parties. This can be a voluntary process where 

both spouses agree to submit their dispute to arbitration or it may be mandated by the relevant legal 

system. 

 

Islamic arbitration allows parties to resolve their disputes in a manner that aligns with their religious beliefs 

and cultural norms. It offers a more personalized and tailored approach to conflict resolution compared 

to traditional court litigation. 

 

 Discuss interaction with secular legal systems 

Islamic marriages often exist within the context of secular legal systems, which may recognize and 

regulate certain aspects of these marriages. It is crucial for individuals involved in Islamic marriages to 

understand the interplay between their religious obligations and the requirements imposed by the secular 

legal system in their jurisdiction. 

 

In some cases, individuals may need to ensure compliance with both Islamic principles and secular legal 

requirements, such as obtaining marriage licenses or fulfilling specific registration procedures. This may 

involve engaging with both religious authorities and civil authorities to ensure the marriage is legally 

recognized. 

 

It is advisable for individuals involved in Islamic marriages to seek legal advice to understand their rights, 

obligations, and the potential implications of their religious commitments within the context of the secular 

legal system. This can help them navigate any legal complexities and ensure compliance with both 

religious and civil laws. 

 

CONCLUSION 

Islamic marriages are subject to a combination of Sharia law and applicable legislation, and they involve 

various legal issues such as capacity to marry, formalities of marriage, registration requirements, custody 

and guardianship of children, property rights, dispute resolution mechanisms, and interactions with 

secular legal systems. 

 

 

 Discuss registration of the marriage 



 

 

Under the Hindus Marriage and Divorce Act Cap 250, it is mandatory to register a Hindu marriage. The 

Hindus Marriage and Divorce (Marriage and Registration) Rules SI 250-1 provide the necessary 

guidelines for registration. 

 

Section 13 of the Act states that the marriage registrar should register the marriage upon receipt of an 

application for registration in the prescribed form. Both parties to the marriage, along with three witnesses, 

should sign the application form. 

 

The marriage registrar is responsible for verifying the identity and age of the parties, ensuring that there 

are no legal impediments to the marriage, and ensuring compliance with the necessary formalities. Once 

satisfied, the registrar enters the marriage details in the register and issues a certificate of marriage. 

 

Failure to register a Hindu marriage within the stipulated time can result in penalties and may impact the 

legal validity of the marriage. It is important for parties to adhere to the registration requirements to ensure 

their marriage is legally recognized. 

 

 Discuss divorce under the Hindu Marriage and Divorce Act 

The Hindu Marriage and Divorce Act Cap 250 also provides provisions for divorce. Section 16 of the Act 

outlines the grounds on which a petition for divorce can be filed, including adultery, desertion, cruelty, 

conversion, and incurable mental illness. 

 

The Act sets out the procedure for filing a divorce petition, including the jurisdiction of the court, the 

required documentation, and the process of serving notice to the other party. The court will consider the 

evidence and circumstances presented by both parties before making a decision on the divorce. 

 

It's important to note that divorce under the Hindu Marriage and Divorce Act is subject to specific legal 

requirements and procedures. Seeking legal advice and representation from a qualified family law 

attorney is advisable when pursuing a divorce to ensure compliance with the law and protect one's rights 

and interests. 

 

 Discuss some case law and judicial precedents 

In addition to the statutory provisions, case law and judicial precedents play a significant role in shaping 

the legal landscape of Hindu marriages. Court decisions on various aspects of Hindu marriage law, 

including issues related to marriage validity, divorce, property rights, and maintenance, provide guidance 

and interpretation of the law. 

 



 

 

Legal professionals and individuals involved in Hindu marriages should stay updated on recent case law 

and judicial precedents to understand their rights and obligations. The evolving nature of case law reflects 

the changing societal norms and legal perspectives, providing clarity and guidance in resolving legal 

disputes related to Hindu marriages. 

 

 Discuss property rights in Hindu marriages 

Property rights are an important aspect of Hindu marriages. The Hindu Marriage and Divorce Act Cap 

250 contains provisions related to the distribution of property upon dissolution of marriage. Section 15 of 

the Act grants the court the power to make orders regarding the division of property and maintenance of 

the parties involved. 

 

When determining property rights, the court considers various factors, including the financial position of 

both parties, their respective contributions to the marriage, the needs of any children, and other relevant 

circumstances. The court aims to achieve a fair and equitable distribution of property based on these 

factors. 

 

The Act recognizes the concept of joint family property and ancestral property, which may have specific 

rules governing their division. The court takes into account the nature of the property and its status as 

joint family or ancestral property when making property distribution orders. 

 

 Discuss maintenance and alimony 

Maintenance and alimony are additional legal issues that may arise in Hindu marriages. Section 17 of 

the Hindu Marriage and Divorce Act provides provisions for maintenance and alimony in cases of 

separation, divorce, or judicial separation. 

 

The court has the authority to order the payment of maintenance to either spouse based on their financial 

needs and the other party's capacity to pay. The court considers factors such as the parties' income, 

property, standard of living, and any other relevant circumstances when determining the amount of 

maintenance. 

 

The Act also allows for the variation or modification of maintenance orders in certain situations, such as 

changes in the financial circumstances of the parties or remarriage of the recipient spouse. 

 

The aim of maintenance and alimony provisions is to ensure the financial well-being and support of the 

spouse in need, particularly in situations where they may be economically disadvantaged or unable to 

support themselves adequately. 

 



 

 

CONCLUSION 

Hindu marriages are governed by specific laws, including the Hindu Marriage and Divorce Act Cap 250, 

along with relevant rules, case law, and judicial precedents. The legal issues in Hindu marriages 

encompass capacity to contract, formalities for marriage, registration requirements, divorce procedures, 

property rights, and maintenance. 

 Discuss custody and guardianship 

Custody and guardianship of children are important considerations in Hindu marriages. In cases of 

separation or divorce, the court may determine the custody arrangements and appoint a guardian for the 

children involved. The welfare and best interests of the children are of primary concern in making these 

decisions. 

 

The Hindu Marriage and Divorce Act Cap 250 contains provisions related to custody and guardianship. 

The court considers various factors, including the age and welfare of the children, their own wishes (if 

they are of sufficient age and maturity), and the ability of each parent to provide for their upbringing and 

overall well-being. 

 

The court may grant sole custody to one parent or order joint custody, depending on the circumstances. 

Joint custody allows both parents to share the responsibilities and decision-making regarding the 

children's upbringing, while sole custody grants one parent exclusive rights and responsibilities. 

 

The Act also allows for visitation rights, ensuring that the non-custodial parent has regular access to the 

children. The court may establish a visitation schedule or make specific arrangements based on the best 

interests of the children. 

 

 Discuss dissolution of marriage 

The Hindu Marriage and Divorce Act Cap 250 provides provisions for the dissolution of Hindu marriages. 

Parties seeking divorce must meet certain grounds specified in the Act, such as adultery, desertion, 

cruelty, conversion to another religion, or incurable mental illness. 

 

The Act allows for both judicial separation and divorce. Judicial separation is a legal recognition that the 

parties are no longer obligated to live together, but the marriage remains intact. Divorce, on the other 

hand, completely dissolves the marriage and allows the parties to remarry. 

 

In divorce proceedings, the court considers various factors, including the grounds for divorce, the welfare 

of the children (if any), financial arrangements, and other relevant circumstances. The court may issue 

orders regarding the division of property, custody of children, maintenance, and any other necessary 

matters. 



 

 

 

It is important to note that the Hindu Marriage and Divorce Act Cap 250 provides for alternative dispute 

resolution methods, such as mediation, to encourage amicable resolutions and reduce the adversarial 

nature of divorce proceedings. 

 

CONCLUSION 

Hindu marriages involve various legal issues, including custody and guardianship of children, dissolution 

of marriage, property rights, and maintenance. The Hindu Marriage and Divorce Act Cap 250, along with 

relevant regulations and case law, governs these aspects. 

 

 Discuss property rights 

In Hindu marriages, property rights are an important aspect, especially in cases of divorce or separation. 

The Hindu Marriage and Divorce Act Cap 250 contains provisions regarding the division of property 

between the spouses. 

 

According to the Act, both movable and immovable properties acquired during the marriage are 

considered joint marital assets. Upon divorce or separation, the court has the authority to divide these 

assets in a fair and equitable manner. The court takes into account various factors, such as the 

contributions of each spouse, the needs and financial circumstances of both parties, and any other 

relevant considerations. 

 

The division of property may involve transferring ownership or providing financial compensation to one 

spouse. In some cases, the court may order the sale of certain assets and distribute the proceeds 

between the parties. 

 

 Discuss maintenance 

Maintenance, also known as alimony or spousal support, is another important aspect of Hindu marriages. 

It refers to the financial support provided by one spouse to the other after separation or divorce. 

 

The Hindu Marriage and Divorce Act Cap 250 allows for the award of maintenance to the spouse who is 

unable to support themselves adequately. The court considers various factors, including the financial 

resources of both parties, their earning capacity, their respective needs, and other relevant 

circumstances. 

 

The purpose of maintenance is to ensure that the financially disadvantaged spouse can maintain a 

reasonable standard of living and meet their basic needs. The amount and duration of maintenance 

payments may vary depending on the specific circumstances of the case. 



 

 

 

It is important to note that maintenance can be temporary or permanent, depending on the situation. 

Temporary maintenance is awarded for a specific period to provide immediate financial support, while 

permanent maintenance may be granted in cases where the recipient spouse is unable to become self-

sufficient due to factors such as age, disability, or other constraints. 

 

CONCLUSION 

Hindu marriages involve several legal considerations, including property rights and maintenance. The 

Hindu Marriage and Divorce Act Cap 250 provides the legal framework for addressing these issues. 

 

 Discuss dispute resolution 

In Hindu marriages, dispute resolution can be pursued through various methods, including negotiation, 

mediation, and litigation. 

 

Negotiation: Spouses may choose to engage in direct negotiations or through their respective legal 

representatives to reach mutually acceptable agreements on issues such as property division, 

maintenance, child custody, and other matters. Negotiation allows parties to have control over the 

outcome and can promote amicable settlements. 

 

Mediation: Mediation involves the assistance of a neutral third party, the mediator, who helps facilitate 

discussions and assists the parties in reaching a resolution. Mediation can be a less adversarial and 

more cooperative approach, allowing spouses to have a say in the decision-making process. 

 

Litigation: In situations where parties are unable to reach a resolution through negotiation or mediation, 

they may resort to litigation. This involves presenting their case before a court, where a judge will make 

a final decision on the disputed issues. Litigation can be more time-consuming, costly, and adversarial 

compared to alternative dispute resolution methods. 

. 

 

 Discuss recognition of foreign Hindu marriages 

The recognition of foreign Hindu marriages is an important aspect, especially for couples who are married 

outside of their home country. The Hindu Marriage and Divorce Act Cap 250 provides provisions for the 

recognition of such marriages. 

 

Under the Act, a marriage solemnized outside Uganda between two Hindus is recognized as valid if it 

meets certain conditions. These conditions include compliance with the laws of the country where the 



 

 

marriage took place, the absence of any legal impediments, and adherence to the essential requirements 

of a valid Hindu marriage. 

 

To obtain recognition of a foreign Hindu marriage, the concerned parties must provide the necessary 

documentation, such as the marriage certificate, proof of compliance with the foreign country's laws, and 

any other relevant supporting documents. The court or the registrar may require additional evidence or 

information to determine the validity of the marriage. 

 

Once the foreign Hindu marriage is recognized, it holds the same legal status as a marriage solemnized 

in Uganda under the Hindu Marriage and Divorce Act Cap 250. The parties may avail themselves of the 

rights and benefits associated with a valid Hindu marriage, including property rights, maintenance, and 

divorce proceedings, if necessary. 

 

 Discuss dissolution of Hindu marriages 

In cases where a Hindu marriage breaks down irretrievably, the Hindu Marriage and Divorce Act Cap 250 

provides provisions for divorce or dissolution of the marriage. 

 

Grounds for divorce under the Act include adultery, cruelty, desertion, conversion to another religion, 

unsoundness of mind, and incurable forms of leprosy or venereal disease. These grounds are similar to 

those found in other jurisdictions and are intended to address situations where the marital relationship 

has become untenable. 

 

Divorce proceedings in Hindu marriages may involve various legal aspects, such as division of property, 

spousal maintenance, and child custody. The court will consider these factors while making decisions 

based on the specific circumstances of the case and the best interests of the parties involved, especially 

if there are children from the marriage. 

 

It is advisable for individuals seeking divorce in Hindu marriages to consult with family law practitioners 

who specialize in this area. These professionals can provide guidance on the legal process, help 

negotiate settlements, or represent clients in court proceedings to ensure their rights are protected. 

 

 Discuss judicial interpretation and case law 

In addition to the statutory provisions outlined in the Hindu Marriage and Divorce Act Cap 250, judicial 

interpretation and case law play a significant role in shaping the legal landscape of Hindu marriages in 

Uganda. Courts have the authority to interpret and apply the provisions of the Act to specific cases, 

addressing novel legal issues and providing guidance for future disputes. 

 



 

 

Through their decisions, courts establish precedents that serve as legal principles to be followed in similar 

cases. These precedents contribute to the development of Hindu family law jurisprudence in Uganda. 

They provide clarity on matters such as the interpretation of the Act's provisions, the determination of 

property rights, the best interests of children, and other relevant legal issues. 

 

Legal practitioners and individuals involved in Hindu marriages should stay informed about recent court 

decisions and legal developments. Keeping abreast of case law ensures that parties are aware of their 

rights and obligations under the law and allows them to make informed decisions regarding their marital 

and familial relationships. 

 

 Discuss legal reform and evolving norms 

Like any area of law, the legal framework governing Hindu marriages is subject to change and evolution 

over time. Societal norms, cultural shifts, and emerging legal perspectives may necessitate reforms to 

address new challenges and meet the needs of individuals within Hindu communities. 

 

Lawmakers and legal institutions continually assess and review existing legislation to ensure its relevance 

and effectiveness. Stakeholders, including religious leaders, community representatives, legal experts, 

and affected parties, may be involved in discussions and consultations regarding potential reforms. 

 

Legal reforms can cover various aspects, such as expanding the grounds for divorce, addressing gender 

equality issues, enhancing child protection measures, or streamlining administrative processes related to 

marriage registration or dissolution. 

 

Public awareness and education regarding legal rights and responsibilities within Hindu marriages also 

play a crucial role. Initiatives aimed at providing information, promoting dialogue, and empowering 

individuals can contribute to a better understanding of legal issues, thereby fostering a fair and just legal 

system. 

 

 Discuss the importance of domicile in the context of marriage 

In Uganda, the law recognizes the importance of domicile in the context of marriage. Domicile refers to a 

person's permanent home, the place to which they have the closest ties and intend to return even if they 

are temporarily living elsewhere. The concept of domicile is significant in determining the jurisdiction of 

the court, the choice of applicable law, and the recognition of foreign marriages. Let's explore the legal 

principles related to the importance of domicile in a marriage in Uganda, citing specific legal authorities: 

 

1. Jurisdiction of the Court: 



 

 

The domicile of the parties is a crucial factor in determining the jurisdiction of the court to hear a marriage-

related dispute. The court must have jurisdiction over the domicile of either spouse to have the authority 

to adjudicate matters such as divorce, separation, or nullity of marriage. 

 

Case: In the case of Akankwasa v. Akankwasa [1991] KALR 71, the court held that in order for the court 

to assume jurisdiction in matrimonial matters, it must be satisfied that one of the parties is domiciled in 

Uganda at the time of filing the suit. 

 

2. Choice of Applicable Law: 

Domicile is also relevant in determining the applicable law to be applied in a marriage-related dispute. 

The law of the domicile may govern issues such as the validity of the marriage, the grounds for divorce, 

the division of property, and the custody of children. 

 

Legal Authority: The Ugandan courts often refer to the relevant provisions of the Matrimonial Causes Act 

and rely on common law principles in determining the choice of applicable law based on the domicile of 

the parties. 

 

3. Recognition of Foreign Marriages: 

Domicile plays a significant role in the recognition of foreign marriages in Uganda. The domicile of the 

parties at the time of the marriage may affect the recognition and validity of the marriage in Uganda. 

 

Legal Authority: Section 3 of the Marriage Act, Cap 251 provides that a marriage contracted outside 

Uganda is recognized in Uganda if it is valid according to the law of the place where it was contracted. 

The domicile of the parties may impact the determination of the validity and recognition of such marriages. 

 

4. Acquisition of Domicile: 

The acquisition of domicile is governed by principles of common law, which consider factors such as 

intention, residence, and abandonment of a previous domicile. A person's domicile can change through 

a deliberate act and the establishment of a new permanent home. 

 

Legal Authority: The Ugandan courts rely on established common law principles regarding the acquisition 

and determination of domicile. 

 

5. Domicile and Matrimonial Proceedings: 



 

 

Domicile has implications for the initiation and conduct of matrimonial proceedings. The domicile of the 

parties determines the appropriate court in which to file a petition for divorce, separation, or any other 

matrimonial relief. 

 

Legal Authority: Section 4 of the Divorce Act, Cap 249 provides that a petition for divorce can be filed in 

Uganda if either party is domiciled in Uganda at the time of filing the petition. 

 

6. Proof of Domicile: 

Establishing the domicile of a party is crucial in matrimonial proceedings. The burden of proof lies with 

the party asserting a particular domicile. 

 

Legal Authority: The courts may consider various evidence to determine a person's domicile, such as 

declarations, length of residence, intentions, and ties to a particular place. 

 

Case: In the case of Tindo v. Tindo [1978] HCB 297, the court held that to establish a new domicile, there 

must be an actual residence in a new country with the intention of permanently residing there. 

 

7. Effect of Domicile on Matrimonial Property: 

Domicile can impact the division of matrimonial property upon dissolution of a marriage. The laws 

governing property rights and distribution may differ based on the domicile of the parties. 

 

Legal Authority: The laws related to the division of matrimonial property in Uganda, such as the 

Matrimonial Causes Act, provide guidelines for the court to consider various factors, including the 

domicile of the parties, in determining the fair and equitable distribution of assets. 

 

These legal principles demonstrate the significance of domicile in the context of marriage in Uganda. 

Understanding the principles related to domicile helps ensure proper jurisdiction, choice of applicable 

law, recognition of foreign marriages, and determination of rights and obligations in matrimonial 

proceedings. 

 

8. Recognition of Foreign Marriages: 

Domicile plays a crucial role in determining the recognition of foreign marriages in Uganda. The domicile 

of the parties at the time of the marriage can affect the validity and legality of a foreign marriage. 

 



 

 

Legal Authority: The provisions of the Marriage Act, Cap 251, govern the recognition of foreign marriages 

in Uganda. Section 9 of the Act states that a marriage celebrated outside Uganda is valid in Uganda if it 

is valid according to the laws of the country where it took place and neither party had their domicile in 

Uganda at the time of the marriage. 

 

9. Change of Domicile: 

A change of domicile can occur when a person intends to reside permanently in a new country or 

jurisdiction. It is important to establish a clear intention and take the necessary legal steps to change 

one's domicile. 

 

Legal Authority: The case of Leku v. Leku [1972] HCB 82 held that a change of domicile requires both 

residence in the new country and an intention to permanently reside there. 

 

10. Domicile and Jurisdictional Issues: 

Domicile is closely linked to jurisdictional issues in matrimonial matters. The domicile of the parties 

determines which court has jurisdiction to hear and decide disputes related to the marriage, divorce, 

custody, and other matrimonial issues. 

 

Legal Authority: The provisions of the Matrimonial Causes Act, Cap 252, govern jurisdictional matters in 

matrimonial proceedings. Section 4 of the Act states that the court has jurisdiction to hear a matrimonial 

cause if either party is domiciled in Uganda or is present in Uganda and has been residing there for a 

specified period. 

 

These legal principles highlight the role of domicile in various aspects of marriage law in Uganda, 

including jurisdiction, recognition of foreign marriages, and property rights. Domicile serves as a key 

factor in determining the rights, obligations, and legal consequences of individuals in matrimonial 

proceedings. 

 

 Discuss evidence required to prove adultery:  

To establish adultery as a ground for divorce, the petitioner must provide sufficient evidence. This can 

include: 

1. Direct Evidence: Direct evidence such as eyewitness 

1. eyewitness testimony, photographs, or videos showing the spouse engaging in sexual 

intercourse with another person can be presented. 

Legal Authority: In the case of Byaruhanga v. Byaruhanga [1977] HCB 86, the court held that direct 

evidence of adultery can be presented, but it must be reliable and convincing. 



 

 

2. Circumstantial Evidence: In the absence of direct evidence, circumstantial evidence can be used 

to prove adultery. This includes evidence of suspicious behavior, late-night meetings, hotel 

receipts, or phone records indicating intimate conversations. 

Legal Authority: The case of Musa Kifamunte v. Uganda [2013] UGSC 13 established that circumstantial 

evidence can be sufficient to prove adultery if it is strong, consistent, and leads to the only reasonable 

conclusion of adultery. 

3. Corroboration: In cases of adultery, the court often requires corroborative evidence to support 

the allegations. Corroboration can be  

 

In the context of civil marriages in Uganda, termination of marriages can occur through death or divorce. 

Divorce is defined as the termination of a valid and subsisting marriage by a court of competent 

jurisdiction. The grounds for divorce are outlined in Section 4 of the Divorce Act and include adultery and 

desertion. 

 

 Discuss the legal issues involved in civil marriages and divorce 

1. Validity and subsistence of the marriage: Before considering divorce, it is essential to establish whether 

there is a valid and subsisting marriage between the parties. This involves confirming that the marriage 

was legally entered into and is still in effect. 

 

2. Matrimonial offenses: The facts of the case should be examined to determine if any matrimonial 

offenses have been committed. Adultery and cruelty are recognized as distinct grounds for divorce in 

Ugandan law. 

 

3. Petition for divorce: It must be assessed whether the petitioner has the legal standing to file for divorce. 

The person seeking the divorce must meet certain requirements, such as being domiciled in Uganda at 

the time the petition is presented. 

 

4. Forum, procedure, and documents: The appropriate forum for filing a divorce petition and the 

procedural requirements for initiating and pursuing a divorce case should be considered. This includes 

understanding the necessary documents and evidence that need to be presented to the court. 

 

 Cite some Legal authorities relevant to these issues include case law and statutory 

provisions 

- In the case of Uganda Women's Lawyers Association v. Attorney General (Constitutional Petition No. 2 

of 2003), the court held that any of the grounds stipulated in Section 4 of the Divorce Act are sufficient to 

entitle the petitioner to a divorce. 

 



 

 

- In Kazibwe v. Kazibwe (D.C No. 3 of 2003), the court established that both adultery and cruelty are 

distinct grounds for divorce, and a petitioner can obtain a decree of divorce by proving either ground or 

both. 

 

- In the case of Habyarimana v. Habyarimana (1980) HCB 139, adultery was defined as consensual 

sexual intercourse during the subsistence of the marriage between one spouse and a person of the 

opposite sex who is not the other spouse. 

 

- Burden of proof and standard of proof in adultery cases were discussed in the case of Mary Ruhara v. 

Christpoher Ruhara (1977) HCB 86, where the court held that the burden of proof lies on the petitioner, 

and the standard of proof is higher than in an ordinary civil action but not as high as in a criminal case. 

 

- The case of Dennis v. Dennis (1955) 2 All ER 51 established that adultery requires complete sexual 

intercourse between a married person and someone other than their spouse, with penetration of the 

female organ by the male organ, even if slight. 

 

 DISCUSS EVIDENCE IN ADULTERY CASES: 

In cases of adultery, the burden of proof lies on the petitioner to establish the allegations. While the 

burden is heavier than in an ordinary civil action, it is not as high as in a criminal case. The court will 

require evidence to prove the elements of adultery, including: 

 

1. Marital Status: It must be shown that the person accused of adultery was married at the time the 

alleged act took place. 

 

2. Sexual Intercourse: The petitioner needs to demonstrate that the accused engaged in consensual 

sexual intercourse with a person of the opposite sex who is not their spouse. The sexual intercourse must 

be complete, involving penetration of the female organ by the male organ, even if slight. 

 

Case law, such as Dennis v. Dennis (1955) 2 All ER 51, establishes the requirement of penetration for 

an act to be considered adultery. 

 

It is important to gather and present sufficient evidence to convince the court of the occurrence of adultery. 

This may include witness testimonies, documentary evidence, or other corroborating evidence that 

supports the allegations. 

 

 Discuss other grounds for divorce: 



 

 

Apart from adultery, the Divorce Act also recognizes desertion as a ground for divorce. Desertion refers 

to the willful and unjustifiable abandonment of one spouse by the other for a continuous period of at least 

two years. The deserted party may petition the court for a divorce on this ground. 

 

Each ground for divorce has its specific legal elements and requirements that need to be proven to the 

satisfaction of the court. 

 

 Discuss all the legal issues involved in civil marriages and the termination of marriages, 

focusing on divorce and the grounds for divorce in Uganda. 

 

1. Termination of Marriages: 

A valid marriage can be terminated either by the death of the parties or by dissolution or divorce 

pronounced by a court of competent jurisdiction. Divorce is the legal termination of a valid and subsisting 

marriage by a court. It is important to note that for a court to grant a decree of divorce, the petitioner must 

have been domiciled in Uganda at the time the petition is presented. 

 

Checklist before considering Divorce: 

Before initiating divorce proceedings, several factors need to be considered: 

 

1. Valid and Subsisting Marriage: It must be established that there is a valid and subsisting marriage 

between the parties involved. 

 

2. Matrimonial Offences: The facts need to be examined to determine if any matrimonial offences, such 

as adultery or cruelty, are present. 

 

3. Eligibility to Petition for Divorce: It should be determined whether the petitioner has the legal standing 

to petition the court for divorce. 

 

4. Forum, Procedure, and Documents: The appropriate forum for filing the divorce petition, along with the 

required procedure and supporting documents, need to be determined. 

 

 Discuss Grounds for Divorce under the Divorce Act: 

The Divorce Act in Uganda, specifically Section 4, provides for the grounds on which a divorce can be 

granted. The two main grounds recognized are adultery and desertion. 

 



 

 

a. Adultery: Adultery refers to consensual sexual intercourse during the subsistence of the marriage 

between one spouse and a person of the opposite sex, excluding the other spouse. The case of 

Habyarimana v. Habyarimana (1980) HCB 139 defined adultery in this context. 

 

b. Desertion: Desertion occurs when one spouse willfully and unjustifiably abandons the other for a 

continuous period of at least two years. 

 

 Discuss the Legal Issues and Case Law in the Grounds for Divorce under the Divorce Act: 

 

In the case of Uganda Women Lawyers Association v. Attorney General, Constitutional Petition No. 2 of 

2003, the court held that any of the grounds stipulated in Section 4 of the Divorce Act is sufficient to entitle 

the petitioner to a divorce. 

 

In Kazibwe v. Kazibwe, D.C No. 3 of 2003, the court established that both adultery and cruelty are 

distinctive grounds for obtaining a decree of divorce. The petitioner can obtain a divorce by proving either 

adultery or cruelty or both to the satisfaction of the court. 

 

In Rebecca Nagidde v. Charles Steven Mwasa, CACA No. 160 of 2006, the Court of Appeal set aside a 

decree nisi granted by the High Court due to the lack of proof of a matrimonial offense. The court 

emphasized that before granting a decree nisi, the court must be satisfied that the petitioner has proven 

at least one matrimonial offense. 

 

 Discuss Burden and Standard of Proof under grounds for divorce 

In cases of adultery, the burden of proof lies on the petitioner, and the standard of proof is heavier than 

that in an ordinary civil action, although not as high as in a criminal case. The petitioner must demonstrate 

the elements of adultery, including: 

 

1. Marital Status: Showing that the accused person was married at the time of the alleged adultery. 

2. Sexual Intercourse: Establishing that the accused engaged in consensual sexual intercourse with a 

person other than their spouse, involving penetration of the female organ by the male organ. 

 

In Mary Ruhara v. Christpoher Ruhara (1977) HCB 86, the court held that in cases of adultery, the burden 

of proof lies on the petitioner, and it is a heavier burden than that in an ordinary civil action. 

 



 

 

The case of Dennis v. Dennis (1955) 2 All ER 51 clarified that there is no distinction between the words 

"sexual intercourse" in the definition of adultery and "carnal knowledge" in criminal law. It must be shown 

that there was penetration, even if slight, of the female organ by the male organ. 

 

These legal issues and case precedents highlight the importance of proper evidence and meeting the 

burden of proof in establishing grounds for divorce, such as adultery. 

 

 Discuss the Dissolution or Divorce Pronounced by a Court: 

Divorce is the legal termination of a valid and subsisting marriage by a court of competent jurisdiction. In 

Uganda, for a court to grant a decree of divorce, the petitioner must have been domiciled in Uganda at 

the time the petition is presented. 

 

 Discuss Legal Issues Dissolution or Divorce Pronounced by a Court: 

 

i. Domicile Requirement: The domicile requirement means that the petitioner must have a permanent 

home in Uganda and have the intention to reside there indefinitely. This requirement ensures that the 

court has jurisdiction to hear the divorce case. 

 

ii. Court Jurisdiction: The divorce must be pronounced by a court of competent jurisdiction. This means 

that the court must have the authority and power to hear and decide divorce cases. 

 

iii. Petitioner's Eligibility: It is important to determine whether the petitioner meets the eligibility criteria to 

petition the court for divorce. Factors such as marriage duration, grounds for divorce, and compliance 

with procedural requirements should be considered. 

 

iv. Forum, Procedure, and Documents: The appropriate forum for filing the divorce petition, along with 

the required procedure and supporting documents, should be identified. This includes completing the 

necessary forms, providing evidence, and following the prescribed court processes. 

 

 Discuss Legal Authority and Precedents under Dissolution or Divorce Pronounced by a 

Court: 

In addition to the grounds for divorce, several legal authorities and precedents have shaped the 

interpretation and application of divorce laws in Uganda. These authorities provide guidance on various 

aspects of divorce proceedings, including grounds, evidence, burden of proof, and standard of proof. 

- Uganda Women Lawyers Association v. Attorney General, Constitutional Petition No.2 of 2003: The 

court held that any grounds stipulated in Section 4 of the Divorce Act are sufficient to grant a divorce. 



 

 

 

- Kazibwe v. Kazibwe, D.C No.3 of 2003: The court established that both adultery and cruelty are distinct 

grounds for divorce, and the petitioner can obtain a decree of divorce by proving either ground to the 

satisfaction of the court. 

 

- Rebecca Nagidde v. Charles Steven Mwasa, CACA No.160 of 2006: The Court of Appeal emphasized 

the requirement to prove at least one matrimonial offense before granting a decree nisi. 

 

- Habyarimana v. Habyarimana (1980) HCB 139: This case defined adultery as consensual sexual 

intercourse during the subsistence of the marriage between one spouse and a person of the opposite 

sex other than the other spouse. 

 

- Mary Ruhara v. Christpoher Ruhara (1977) HCB 86: The court established that the burden of proof in 

cases of adultery lies on the petitioner, and it is heavier than in an ordinary civil action. 

 

- Dennis v. Dennis (1955) 2 All ER 51: This case clarified that the definition of adultery requires 

penetration of the female organ by the male organ, even if slight. 

 

These legal authorities and precedents provide guidance on matters such as the burden of proof, 

elements of adultery, and the grounds for divorce, which are essential considerations in divorce 

proceedings. 

 

 Discuss the legal issues involved in civil marriages and the termination of marriages in 

Uganda, focusing on divorce. 

Discuss Desertion: 

In addition to adultery, desertion is another ground for divorce under the Divorce Act in Uganda. Desertion 

refers to the willful and unjustifiable abandonment of one spouse by the other, without their consent or a 

valid reason, for a continuous period of at least two years. 

 

Legal Issues on desertion: 

 

i. Definition of Desertion: Desertion requires the absence of one spouse from the marital home without 

reasonable cause or consent. The deserting spouse must intend to end the marital relationship and must 

have abandoned the other spouse for a continuous period of at least two years. 

 



 

 

ii. Proof of Desertion: The petitioner seeking a divorce on the ground of desertion must provide evidence 

to establish that the other spouse has willfully and unjustifiably deserted them for the required period. 

Evidence such as communication records, witness testimony, or any other relevant documentation can 

be presented. 

 

iii. Corroboration: In some cases, corroboration may be required to support the petitioner's claim of 

desertion. Corroboration refers to additional evidence or testimony from a third party that confirms the 

petitioner's assertions of desertion. 

 

6. Procedural Requirements: 

In addition to the grounds for divorce, it is crucial to understand and fulfill the procedural requirements for 

filing a divorce petition in Uganda. 

 

Legal Issues: 

 

i. Jurisdiction and Court Selection: The petitioner must identify the appropriate court with jurisdiction to 

hear the divorce case based on factors such as the petitioner's domicile, the respondent's residence, or 

the location of the matrimonial home. It is essential to select the correct court to ensure the validity of the 

proceedings. 

 

ii. Filing the Petition: The petitioner must complete the necessary forms, including the divorce petition, 

and submit them to the court. The petition should contain relevant information, such as the parties' names, 

marriage details, grounds for divorce, and any supporting documents. 

 

iii. Notice to the Respondent: The respondent must be served with a copy of the divorce petition and be 

given an opportunity to respond. Proper service of the petition is crucial to ensure that the respondent 

has notice of the proceedings and an opportunity to participate. 

 

iv. Evidence and Burden of Proof: The petitioner has the burden of proving the grounds for divorce. This 

requires presenting evidence and witnesses to support the allegations made in the petition. The court will 

assess the evidence presented and make a decision based on the balance of probabilities. 

 

It is important to note that the legal principles, procedural requirements, and specific legal issues may 

vary depending on the jurisdiction, court practices, and any updates or amendments to the relevant laws 

in Uganda. Therefore, it is advisable to consult the Divorce Act, relevant case law, and seek professional 

legal advice for accurate and up-to-date information. 

Discuss Decree of Divorce: 



 

 

Once the court is satisfied that the grounds for divorce have been proven, it may grant a decree of divorce. 

A decree of divorce officially terminates the marriage and dissolves the legal relationship between the 

parties. 

 

Legal Issues: 

 

i. Effects of Divorce: A divorce decree has various legal consequences, including the termination of 

spousal rights and obligations, division of property, custody of children (if applicable), and financial 

matters such as spousal support or maintenance. 

 

ii. Financial Settlement: In divorce proceedings, the court may consider the financial aspects of the 

marriage, including the division of marital assets and liabilities, and the determination of spousal support 

or maintenance. The court aims to achieve a fair and equitable distribution of property and financial 

resources. 

 

iii. Custody and Child Support: If the divorcing couple has children, the court will make decisions regarding 

child custody, visitation rights, and child support. The best interests of the child are the primary 

consideration in determining custody and visitation arrangements. 

 

iv. Compliance and Enforcement: Once a divorce decree is issued, both parties are expected to comply 

with its terms. If either party fails to comply with the court's orders or violates the terms of the decree, the 

aggrieved party may seek enforcement or recourse through the legal system. 

 

 Discuss Appeals and Review under divorce: 

In some cases, a party may disagree with the court's decision and wish to challenge it. The legal system 

allows for the possibility of appeals or reviews of divorce judgments under certain circumstances. 

 

Legal Issues: 

 

i. Grounds for Appeal: To appeal a divorce judgment, there must be legal grounds, such as errors in the 

application or interpretation of the law, procedural irregularities, or issues related to the evidence 

presented during the trial. 

 

ii. Appellate Process: The appellate process involves filing an appeal within the specified time frame, 

preparing appellate briefs, presenting arguments, and potentially seeking a review of the trial court's 



 

 

decision. The appellate court will review the case based on the legal arguments presented and determine 

whether the trial court's decision should be upheld, modified, or reversed. 

 

iii. Finality of Decree: It is important to note that once the time for appeals has expired, and if no appeal 

is filed or the appeal is unsuccessful, the divorce decree becomes final and binding, and the parties are 

expected to comply with its terms. 

 

These legal issues provide an overview of the complexities involved in the termination of civil marriages 

through divorce. It is crucial to consult the relevant laws, seek professional legal advice, and adhere to 

the specific procedures and requirements set forth by the courts in Uganda. 

 

Summary of Legal Issues in Civil Marriages and Termination: 

 

1. Termination of Marriages: 

   - Valid marriages can be terminated by death or by divorce pronounced by a court. 

   - For a court to grant a divorce decree, the petitioner must have been domiciled in Uganda at the time 

of filing the petition. 

 

2. Checklist for Divorce Resolution: 

   - Determine if there is a valid and subsisting marriage. 

   - Assess if there are any matrimonial offenses based on the facts. 

   - Determine if the petitioner is eligible to petition the court for divorce. 

   - Understand the appropriate forum, procedure, and required documents for filing the divorce petition. 

 

3. Grounds for Divorce under the Divorce Act: 

   - The Divorce Act, Section 4, provides grounds for divorce, including adultery and desertion. 

   - Any of the grounds specified in Section 4 can entitle the petitioner to a divorce. 

 

4. Adultery: 

   - Adultery is defined as consensual sexual intercourse between one spouse and a person of the 

opposite sex who is not the other spouse during the marriage. 

   - The burden of proof lies on the petitioner to establish adultery, which is a distinct ground for divorce. 

 



 

 

5. Burden of Proof and Standard of Proof in Adultery Cases: 

   - In cases of adultery, the burden of proof is on the petitioner, but it is not as high as in criminal cases. 

   - The basic rule is that the petitioner must prove that the person was married and had sexual intercourse 

with someone other than their spouse, with complete penetration. 

These legal issues highlight the requirements and considerations involved in civil marriages and the 

termination of marriages through divorce in Uganda, focusing specifically on grounds for divorce, adultery 

as a ground for divorce, and the burden and standard of proof in adultery cases. 

 

6. Cruelty as a Ground for Divorce: 

   - In the case of Kazibwe v Kazibwe, the court held that cruelty is another distinct ground for divorce, 

separate from adultery. 

   - The petitioner can obtain a decree for divorce by proving either the ground of adultery, cruelty, or both, 

to the satisfaction of the court. 

 

7. Matrimonial Offenses and Decree Nisi: 

   - In the case of Rebecca Nagidde v Charles Steven Mwasa, the Court of Appeal set aside a decree nisi 

granted by the High Court because no matrimonial offense had been proven. 

   - The court reasoned that before granting a decree nisi, the court must be satisfied that the petitioner 

has proved at least one matrimonial offense. 

 

8. Domicile Requirement: 

   - To obtain a divorce decree, the petitioner must establish domicile in Uganda at the time of presenting 

the petition. 

   - Domicile refers to a person's permanent home or legal residence, which indicates their intent to remain 

there indefinitely. 

 

These legal issues shed light on additional aspects of divorce in civil marriages, including the recognition 

of cruelty as a ground for divorce, the requirement to prove at least one matrimonial offense, and the 

importance of establishing domicile in Uganda to seek a divorce decree. 

 

It is important to note that the information provided is based on the legal authorities and cases mentioned 

in the original text. Legal interpretations and rulings may vary over time, so it is advisable to consult 

updated legal resources and seek professional legal advice for specific cases or circumstances. 

9. Burden of Proof and Standard of Proof in Adultery Cases: 



 

 

   - In the case of Mary Ruhara v Christpoher Ruhara, the court established that in cases of adultery, the 

burden of proof lies on the petitioner. 

   - The burden of proof in adultery cases is heavier than that in an ordinary civil action but not as high as 

in a criminal case. 

    

10. Elements of Adultery: 

    - Adultery, as defined in the case of Habyarimana v Habyarimana, involves consensual sexual 

intercourse during the subsistence of the marriage between one spouse and a person of the opposite 

sex who is not the other spouse. 

    - The elements of adultery include: 

      - The person involved must be married. 

      - They engaged in sexual intercourse with another person who is not their spouse. 

      - For an act to be considered adultery, there must be complete sexual intercourse, including 

penetration of the female organ by the male organ, however slight, as established in the case of Dennis 

v Dennis. 

 

These legal issues further clarify the burden of proof, standard of proof, and elements required to 

establish adultery as a ground for divorce in civil marriages. 

 

It is important to note that the information provided is based on the legal authorities and cases mentioned 

in the original text. Legal interpretations and rulings may vary over time, so it is advisable to consult 

updated legal resources and seek professional legal advice for specific cases or circumstances. 

 

Summary of Legal Issues in Civil Marriages and Termination of Marriages: 

 

1. Termination of Marriage: A valid marriage can be terminated by the death of the parties or by 

dissolution or divorce pronounced by a court of competent jurisdiction. 

 

2. Divorce Definition and Domicile Requirement: Divorce is the termination of a valid and subsisting 

marriage by a court. To obtain a divorce decree, the petitioner must have been domiciled in Uganda at 

the time the petition is presented. 

 

3. Checklist for Divorce Resolution: Before considering divorce, it is necessary to determine if there is a 

valid and subsisting marriage between the parties. If so, the facts must be examined for any matrimonial 

offenses. Additionally, it should be determined if the petitioner has the right to petition the court for divorce. 

The appropriate forum, procedure, and required documents should also be considered. 



 

 

 

4. Grounds for Divorce: The Divorce Act provides grounds for divorce, including adultery and desertion. 

In the case of Uganda Women's Lawyers Association v Attorney General, any of the grounds stipulated 

in Section 4 were deemed sufficient for granting a divorce. 

 

5. Adultery as a Ground for Divorce: Adultery, as defined in the case of Habyarimana v Habyarimana, 

involves consensual sexual intercourse during the subsistence of the marriage between one spouse and 

a person of the opposite sex who is not the other spouse. 

 

6. Distinctive Grounds for Divorce: In the case of Kazibwe v Kazibwe, both adultery and cruelty were 

recognized as distinctive grounds for divorce. A petitioner could obtain a divorce decree by proving either 

adultery or cruelty or both. 

 

7. Requirement to Prove Matrimonial Offense: In Rebecca Nagidde v Charles Steven Mwasa, the Court 

of Appeal set aside a decree nisi because no matrimonial offense had been proved. The court 

emphasized that before granting a decree nisi, the petitioner must prove at least one matrimonial offense. 

 

8. Burden of Proof in Adultery Cases: In Mary Ruhara v Christpoher Ruhara, it was established that in 

cases of adultery, the burden of proof lies on the petitioner. Although not as high as in a criminal case, 

the burden of proof in adultery cases is heavier than that in an ordinary civil action. 

 

9. Elements of Adultery: The elements of adultery include that the person involved must be married and 

must engage in sexual intercourse with another person who is not their spouse. The sexual intercourse 

must be complete, with penetration of the female organ by the male organ, however slight, as determined 

in Dennis v Dennis. 

 

It is important to note that legal interpretations may vary, and it is advisable to consult updated legal 

resources and seek professional legal advice for specific cases or circumstances. 

 

The legal issues involved in the context of evidence in adultery cases, condonation of adultery, 

cruelty, and desertion can be summarized as follows: 

 

1. Evidence in Adultery Cases: 

   - Direct evidence of adultery is not necessary; circumstantial evidence can be sufficient if it raises no 

other reasonable inference. 



 

 

   - In the case of Preston Jones v Preston Jones, the birth of a child 360 days after the last known sexual 

intercourse with the spouse while the petitioner was away constituted cogent circumstantial evidence of 

adultery. 

   - In the case of Frank Nigel Othembi v Adong Grace Choda, the discovery of love letters in the 

respondent's bag was considered as evidence of adultery. 

 

2. Condonation of Adultery: 

   - Section 9 of the Divorce Act states that adultery is deemed condoned if the offended party resumes 

conjugal cohabitation or continues the relationship after discovering the adultery. 

   - Condonation requires evidence of forgiveness and reinstatement of the relationship, though further 

commission of matrimonial offenses revives the condoned offense. 

   - The case of Y. Mugonya v Trophy Nakabi Mugonya emphasized that forgiveness and reinstatement 

must be proven to establish condonation. 

 

3. Cruelty: 

   - Cruelty can be grounds for divorce under Section 4(2) of the Divorce Act. 

   - Conduct amounting to cruelty must have an actual or apprehended effect on the petitioner's physical 

or mental health. 

   - In Kasasa v Kasasa, the court held that cruelty requires proof of conduct constituting a danger to life, 

limbs, health, or reasonable apprehension of such danger. 

   - The conduct must go beyond the reasonable wear and tear of married life, and scalding a person with 

burning oil was considered a clear injury to life and limb. 

   - The court in Habyarimana v Habyarimana stated that the entire conduct, personality, character, and 

social status of the parties must be taken into account in determining whether conduct amounts to legal 

cruelty. 

   - The burden of proof lies on the petitioner, and the standard of proof is slightly higher than the 

preponderance of probability. 

 

4. Desertion: 

   - Desertion, a form of self-help divorce, is recognized under Section 4 of the Divorce Act. 

   - The elements of desertion include the spouse leaving the matrimonial home without consent, for the 

statutory period of two years, with the intention of permanently ending cohabitation. 

   - In Patel v Patel, the court established that desertion requires the actual abandonment of matrimonial 

cohabitation with the intention to permanently forsake it. 

   - In Erume v Kyomugisha, the husband was granted a divorce on grounds of desertion when the wife 

disappeared without trace. 



 

 

 

These summaries of legal issues are based on the cases and statutory law provided in the given 

text. It is important to note that specific legal advice should be sought for individual cases, as 

laws and interpretations may vary depending on the jurisdiction and circumstances involved. 

 

1. Intention to Desert: 

- In Kaye v Kaye (1953), the separation between spouses was not voluntary due to practical limitations 

that prevented the wife from leaving Poland and joining her husband in England. Therefore, it was held 

that there was no desertion as there was no intention to permanently separate. 

- In Perry v Perry (1963), the wife left her husband due to an unfounded insane delusion that he was 

trying to murder her. The court judged her conduct based on her belief, and since she believed she had 

good cause for leaving, there was no desertion. 

- In Kirungi Doreen v Mubage Ronald, the husband's unreasonable refusal to have sexual intercourse 

with the petitioner was considered as unreasonable desertion. 

 

2. Constructive Desertion: 

- Constructive desertion occurs when one spouse's willful, unreasonable, and unjustifiable behavior 

drives the other spouse out of the relationship. 

- In Edwards v Edwards (1948), it was stated that a person intends the natural and probable 

consequences of their acts, and if their conduct leads to the other spouse leaving, it can be deemed 

constructive desertion. 

- In Lang v Lang (1955), it was held that the intention to permanently end the relationship can be inferred 

from the deserting party's conduct. If the conduct is such that a reasonable person would know it would 

likely result in the other spouse leaving, it can be considered constructive desertion. 

 

3. Effects of Decree of Divorce: 

- The decree of divorce is made in two stages, with the decree nisi followed by the decree absolute 

(Section 37 of the Divorce Act). 

- The petitioner can apply for the decree to be made absolute after six weeks from the granting of the 

decree nisi. 

- If the petitioner fails to move the court within a reasonable time, the court may dismiss the suit or refuse 

to make the decree absolute. 

- The purpose of the delay is to allow anyone to show cause why the decree should not be made absolute, 

such as collusion or the non-disclosure of material facts (Neogy v. Neogy, 1967). 

- The court will only pronounce the decree if satisfied that the petitioner has proved the case and has not 

been accessory to or connived with the respondent in the act complained of. 



 

 

- Additionally, if the petitioner has been guilty of adultery during the marriage or unreasonably delayed in 

presenting the petition, the court may choose not to pronounce the decree. 

 

4. COLLUSION: 

Collusion refers to an agreement between the parties involved in a divorce case to deceive the court and 

obtain a divorce based on false or fabricated grounds. Collusion undermines the integrity of the judicial 

process. 

- The court will not pronounce a decree of divorce if it finds that the petitioner and respondent have 

colluded to obtain a divorce based on false grounds. 

- Collusion can be inferred from the circumstances of the case, such as evidence of cooperation between 

the parties to present a false case. 

- The court has the power to dismiss the suit if collusion is established. 

 

5. UNREASONABLE DELAY: 

Unreasonable delay in presenting a divorce petition can impact the court's decision on granting a decree 

of divorce. 

- The court may refuse to pronounce a decree if it finds that the petitioner has unreasonably delayed in 

presenting the petition. 

- What constitutes unreasonable delay depends on the specific circumstances of each case. 

- The court will consider factors such as the reasons for the delay, any prejudice caused to the other 

party, and the overall fairness of granting the divorce after a significant delay. 

 

6. CONDONATION: 

Condonation refers to the forgiveness or acceptance of the misconduct that would otherwise be a ground 

for divorce. 

- Under Section 9 of the Divorce Act, adultery is deemed to be condoned if the offended party resumes 

conjugal cohabitation or continues the relationship after discovering the adultery. 

- To prove condonation, evidence of forgiveness and reinstatement of the relationship is required. 

- In Y. Mugonya v Trophy Nakabi Mugonya (1975), it was stated that condonation requires the 

consideration of all incidents and quarrels between the spouses and the mental and physical conditions, 

characters, and social status of the parties. 

- Further commission of matrimonial offenses can revoke the condoned offense. 

 

7. BURDEN AND STANDARD OF PROOF: 

In divorce cases, the burden of proof lies on the petitioner to establish the grounds for divorce. 



 

 

- The standard of proof is slightly higher than the preponderance of probability required in ordinary civil 

cases. 

- The petitioner must present sufficient evidence to convince the court that the grounds for divorce have 

been met. 

- The court will assess the evidence and determine whether the grounds for divorce have been proven 

based on the balance of probabilities. 

 

It is important to note that the specific application and interpretation of these legal issues may vary 

depending on the jurisdiction and applicable laws. 

 

1. Intention to Desert: 

The issue of intention to desert arises when one spouse voluntarily and permanently separates from the 

other. It is essential to establish the intention of the guilty spouse to remain permanently separated. 

Various circumstances can affect the determination of intention, such as being away for business, military 

deployment, illness, or imprisonment. Additionally, if a spouse is alleged to be insane, the court must 

determine if they are capable of forming the necessary intention. 

 

2. Constructive Desertion: 

Constructive desertion occurs when one spouse's willful, unreasonable, and unjustifiable behavior drives 

the other spouse to leave the marital home. The conduct of the deserting party must be ascertained 

based on the presumption that their acts indicate an intention to disrupt the relationship. The behavior 

must exceed the ordinary wear and tear of married life and be more than mere irritating idiosyncrasies. 

 

3. Decree of Divorce and its Effects: 

The decree of divorce is granted in two stages: the decree nisi and the decree absolute. After a 

reasonable period, the petitioner can apply for the decree to be made absolute. If the petitioner fails to 

move the court within a reasonable time, the court may dismiss the suit. The decree is pronounced if the 

petitioner proves their case and has not been accessory to or colluded with the respondent. The 

pronouncement of the decree dissolves the marriage, allowing either spouse to remarry. The court can 

also award damages, order payment of permanent alimony, make property-related orders, and determine 

custody, maintenance, and education of minor children. 

 

4. Jurisdiction (Forum): 

The jurisdiction to hear divorce cases is governed by the Divorce Act. When all parties involved are 

Africans, or when a petition for damages is filed, the jurisdiction can be exercised by a court presided 

over by a Magistrate Grade I or a Chief Magistrate. If not all parties are African, the High Court has 

jurisdiction. However, the High Court has original jurisdiction in all matters, allowing the court to hear 

divorce cases even if not explicitly mentioned in the Divorce Act. 



 

 

 

5. Grounds for Divorce: 

The Divorce Act provides grounds for divorce for both the husband and the wife. The husband can petition 

for divorce if the wife has been guilty of adultery since the marriage. The wife, on the other hand, has 

several grounds for divorce, including the husband changing religion and marrying again, incestuous 

adultery, bigamy and adultery, marriage with another man coupled with adultery, rape, sodomy, bestiality, 

adultery and cruelty, and adultery and desertion without reasonable excuse for two years or more. In 

cases where adultery is alleged by the husband, the alleged adulterer is usually joined as a co-respondent 

unless excused by the court. 

 

6. Proof of Desertion: 

To establish desertion, it is necessary to provide evidence of the guilty spouse's intention to permanently 

separate and the voluntary act of desertion. In cases where the deserting spouse is alleged to be insane, 

the court must determine if they are capable of forming the necessary intention. Proof of desertion can 

be based on the circumstances surrounding the separation and the conduct of the parties involved. 

 

7. Damages for Adultery: 

If a co-respondent is found to have committed adultery with the petitioner's spouse, the court may award 

damages. The petitioner can claim damages, and the court has the authority to order the male co-

respondent to pay the granted damages. Failure to pay the damages can result in committal to civil prison. 

 

8. Payment of Alimony: 

The court has the power to order the husband to pay permanent alimony to the wife. The amount of 

alimony is determined based on various factors, including the wife's financial situation, the husband's 

ability to pay, and the conduct of the parties. Alimony can be paid in yearly, monthly, or weekly 

installments and should not exceed one-fifth of the husband's average net income. 

 

9. Property-related Orders: 

Under the Divorce Act, the court can make orders regarding the division or distribution of property. The 

court may consider the parties' assets, debts, and financial circumstances when making these orders. 

This ensures a fair and equitable distribution of property between the spouses. 

 

10. Custody, Maintenance, and Education of Minor Children: 

The court has the authority to make orders concerning the custody, maintenance, and education of minor 

children involved in the divorce. These orders are made based on the best interests of the children and 

may include provisions for financial support, visitation rights, and the children's overall welfare. 

 



 

 

11. Jurisdiction based on Domicile: 

The issue of jurisdiction in divorce cases is determined by the domicile of the parties involved. If all parties 

are Africans, a court presided over by a Magistrate Grade I or a Chief Magistrate has jurisdiction. 

However, if not all parties are African, the High Court generally has jurisdiction. It is important to establish 

the domicile of the parties to determine the appropriate court to hear the divorce case. 

 

Summary of Legal Issues: 

 

1. Intention to Desert: 

- Desertion requires the guilty spouse to have the intention of permanent separation. 

- Exception: If the separation is due to business, military deployment, illness, or imprisonment, it is not 

considered desertion unless the intention can be proven. 

- Insanity defense: If the deserting spouse is alleged to be insane, the court determines if they are capable 

of forming the necessary intention. 

 

2. Constructive Desertion: 

- Occurs when one spouse's willful and unreasonable behavior drives the other spouse out of the 

marriage. 

- The intention to permanently end the relationship can be inferred from the deserting party's conduct. 

- The conduct must exceed the ordinary wear and tear of married life. 

 

3. Decree of Divorce and its Effects: 

- The decree of divorce is made in two stages: decree nisi and decree absolute. 

- The petitioner can apply for the decree to be made absolute after six weeks from granting the decree 

nisi. 

- Failure to move the court within a reasonable time may result in dismissal of the suit. 

- Decree absolute dissolves the marriage, allowing either spouse to remarry. 

 

4. Effects of Pronunciation of Decree: 

- The subsequent marriage before the decree absolute is void. 

- The court may award damages against a co-respondent for adultery. 

- Court can order the husband to pay permanent alimony to the wife. 

- Court can make orders regarding the division of property. 



 

 

- Court can make orders regarding custody, maintenance, and education of minor children. 

 

5. Jurisdiction (Forum): 

- If all parties are Africans, the court presided over by a Magistrate Grade I or a Chief Magistrate has 

jurisdiction. 

- If not all parties are Africans, the High Court generally has jurisdiction. 

- Domicile is crucial in determining the appropriate court to hear the divorce case. 

 

6. Grounds for Divorce: 

- Husband's grounds: Adultery committed by the wife. 

- Wife's grounds: Change of religion, incestuous adultery, bigamy and adultery, marriage with another 

man coupled with adultery, rape/sodomy/bestiality, adultery and cruelty, adultery and desertion without 

reasonable excuse for two years or more. 

- If the husband alleges adultery, the alleged adulterer must be joined as a co-respondent unless excused 

by the court. 

 

7. PROOF OF ADULTERY: 

To prove adultery, it is not necessary to show direct evidence of sexual intercourse. Circumstantial 

evidence can be sufficient if it leads to a reasonable inference of adultery. In MOSES V. MOSES (1969) 

EA 564, the court held that adultery can be proven by establishing the opportunity and inclination to 

commit adultery, along with other circumstances. 

 

8. CRUELTY: 

Cruelty can be a ground for divorce if it is of such a nature that it renders it intolerable for the petitioner 

to continue living with the respondent. The court considers the effect of the cruelty on the petitioner's 

physical and mental well-being. In KAPUR V. KAPUR (1972) EA 364, the court held that cruelty must be 

of a grave and weighty nature, going beyond mere unpleasantness. 

 

9. CONDONATION AND COLLUSION: 

Condonation occurs when the injured party forgives and continues to cohabit with the guilty party after 

knowing about the offense. Condonation can be a defense to divorce if the guilty party can prove that the 

injured party forgave the offense. Collusion, on the other hand, involves both parties conspiring to falsely 

present grounds for divorce. 

 

10. JUDICIAL SEPARATION: 



 

 

Judicial separation is a legal remedy available to married couples who do not wish to divorce but want to 

live apart. It does not dissolve the marriage but grants legal separation. Grounds for judicial separation 

include adultery, cruelty, desertion, or incurable insanity. 

 

11. RESTITUTION OF CONJUGAL RIGHTS: 

Restitution of conjugal rights is a remedy available to spouses when one party refuses to cohabit without 

any valid reason. The court can order the defaulting party to return and resume cohabitation. However, 

this remedy is rarely enforced and is more symbolic in nature. 

 

12. PROPERTY SETTLEMENT: 

Upon divorce, the court can make orders regarding the division of property and assets acquired during 

the marriage. The court considers factors such as the contributions of each spouse, the needs of the 

children, and the financial resources of the parties. 

 

13. CHILD CUSTODY AND SUPPORT: 

In divorce cases involving minor children, the court can make orders regarding child custody, 

maintenance, and education. The best interests of the child are the primary consideration. The court may 

determine custody arrangements and order the noncustodial parent to provide financial support for the 

child. 

 

These additional points provide further details on various legal issues related to divorce, including proof 

of adultery, cruelty as a ground for divorce, condonation and collusion, judicial separation, restitution of 

conjugal rights, property settlement, and child custody and support. 

 

14. MUTUAL CONSENT: 

Mutual consent is a ground for divorce where both parties agree to dissolve the marriage. Under such 

circumstances, the court can grant a divorce if satisfied that the consent is genuine and the parties have 

lived separately for a specified period, typically one year. 

 

15. MEDIATION AND ALTERNATIVE DISPUTE RESOLUTION: 

In divorce cases, mediation and alternative dispute resolution methods can be utilized to help parties 

reach agreements on issues such as child custody, property division, and spousal support. These 

processes aim to facilitate a mutually satisfactory resolution outside of court. 

 

16. ENFORCEMENT OF DIVORCE ORDERS: 



 

 

Once divorce orders are issued, it is essential to ensure their enforcement. If a party fails to comply with 

the terms of the divorce decree, the aggrieved party can seek legal remedies to enforce the orders, such 

as filing contempt of court proceedings. 

 

17. APPEALS: 

If a party disagrees with the decision of the divorce court, they may have the right to appeal the judgment. 

The appellate court reviews the case to determine if any errors were made in the application of the law 

or in the consideration of evidence. 

 

18. POST-DIVORCE MODIFICATIONS: 

After a divorce, circumstances may change, requiring modifications to certain aspects of the divorce 

decree, such as child custody, visitation schedules, or spousal support. A party can seek a modification 

by demonstrating a substantial change in circumstances. 

 

19. INTERNATIONAL DIVORCE: 

In cases where one or both parties have an international connection, such as different nationalities or 

residences, international divorce laws and treaties may come into play. These laws govern jurisdiction, 

recognition of foreign divorces, and enforcement of orders across borders. 

 

20. PRIVACY AND CONFIDENTIALITY: 

Divorce proceedings often involve sensitive personal information and issues. Courts and legal 

professionals prioritize the privacy and confidentiality of the parties involved, protecting their personal 

details from public disclosure to the extent permitted by the law. 

These additional points provide further insights into the divorce process, including mutual consent as a 

ground for divorce, mediation and alternative dispute resolution, enforcement of divorce orders, appeals, 

post-divorce modifications, international divorce, privacy, and confidentiality considerations. 

 

1. Intention to Desert: 

- Desertion requires the guilty spouse to have the intention of permanently separating from the other. 

- Exceptions exist for situations such as business travel, military deployment, illness, or imprisonment, 

where desertion is not construed unless the intention is proven. 

- Insanity of the deserting spouse is a question of fact to be determined by the court. 

 

2. Constructive Desertion: 



 

 

- Constructive desertion occurs when one spouse's willful, unreasonable, and unjustifiable behavior 

drives the other out of the marriage. 

- Intent of the deserting party is crucial in establishing constructive desertion. 

- The conduct of the staying party need not be a matrimonial offense, but it must exceed the ordinary 

wear and tear of married life. 

 

3. Decree of Divorce and its Effects: 

- The divorce decree is granted in two stages: the decree nisi and the decree absolute. 

- The petitioner may apply for the decree to be made absolute after six weeks from the decree nisi. 

- Failure to move the court within a reasonable time may result in the dismissal of the suit. 

- The decree is pronounced if the petitioner proves the case and has not been accessory to or connived 

with the respondent. 

- The marriage is dissolved, allowing either spouse to remarry, and subsequent marriage before the 

decree absolute is void. 

- Damages may be awarded against a co-respondent for committing adultery with the petitioner's spouse. 

- The court can make orders for permanent alimony, property division, and custody, maintenance, and 

education of minor children. 

 

4. Jurisdiction (Forum): 

- Jurisdiction may be exercised by a court presided over by a Magistrate Grade I or a Chief Magistrate if 

all parties are Africans or if a damages petition is filed under Section 21. 

- The High Court has jurisdiction when not all parties are African, and the inherent powers of the High 

Court can be invoked. 

 

5. Grounds for Divorce: 

- Section 4(1) provides grounds for divorce for the husband, primarily based on the wife's adultery. 

- Section 4(2) provides grounds for divorce for the wife, including adultery, change of religion and 

remarriage, incestuous adultery, bigamy and adultery, marriage with another man coupled with adultery, 

rape, sodomy and bestiality, adultery and cruelty, and adultery and desertion. 

 

6. Domicile and Jurisdiction: 

- The petitioner must establish Uganda as their domicile of choice or origin to invoke the court's jurisdiction 

in Uganda. 



 

 

- Abandoning the domicile of origin and demonstrating a settled intention to permanently stay in Uganda 

are essential to establish domicile of choice. 

- The burden of proof lies with the person claiming to have acquired a domicile of choice. 

- Proper disclosure of domicile in the petition/pleadings is necessary, and mere stating of the parties' 

origin may not be sufficient. 

 

7. Effects of Pronunciation of Decree: 

- The marriage is dissolved, allowing either spouse to remarry, after the decree absolute is pronounced. 

- The decree nisi does not have the same effect, and remarriage before the decree absolute renders the 

subsequent marriage void. 

- Damages may be awarded against a co-respondent for committing adultery with the petitioner's spouse. 

- The court can order the payment of permanent alimony by the husband to the wife, based on factors 

such as the wife's fortune, the husband's ability, and the conduct of the parties. 

- The amount of alimony should not exceed one-fifth of the husband's average net income. 

- The court can make orders regarding property division under Section 26 and 27 of the Divorce Act. 

- The court may also make orders regarding the custody, maintenance, and education of minor children 

or place them under the protection of the court under Section 29. 

 

8. Grounds for Divorce: 

- Section 4(1) provides grounds for divorce for the husband based on the wife's adultery. 

- Section 4(2) provides grounds for divorce for the wife, including various scenarios such as change of 

religion and remarriage, incestuous adultery, bigamy and adultery, marriage with another man coupled 

with adultery, rape, sodomy and bestiality, adultery and cruelty, and adultery and desertion. 

 

 

9. Reconciliation and Mediation: 

- The court encourages reconciliation and mediation between the parties before granting a decree of 

divorce. 

- If the court is satisfied that there is a reasonable possibility of reconciliation, it may adjourn the 

proceedings for a specified period to allow for reconciliation efforts. 

 

10. Maintenance and Support: 

- The court has the power to order maintenance and support for the spouse and children. 



 

 

- Maintenance can be ordered in the form of alimony, which is a sum of money paid by the husband to 

the wife based on factors such as the wife's financial situation, the husband's ability to pay, and the 

conduct of the parties. 

- The court may also order child support for the maintenance and education of minor children. 

 

11. Property Division: 

- The court can make orders regarding the division of property between the spouses. 

- This includes determining ownership and allocation of assets, such as land, houses, and other 

properties acquired during the marriage. 

 

12. Custody and Guardianship of Children: 

- The court has the authority to make decisions regarding the custody, maintenance, and education of 

minor children. 

- It may grant custody to one parent or make orders for joint custody or shared parenting arrangements. 

- The best interests of the children are paramount in determining custody and guardianship matters. 

 

13. Appeals: 

- A party dissatisfied with the decision of the court may have the right to appeal the judgment to a higher 

court. 

- The specific procedures and timelines for filing an appeal will depend on the applicable laws and court 

rules. 

 

These are some additional legal aspects related to reconciliation and mediation, maintenance and 

support, property division, custody and guardianship of children, and the right to appeal in divorce cases. 

 

 

1. Effect of Pronunciation of Decree: 

   - Marriage is dissolved, allowing either spouse to remarry. 

   - Decree nisi does not have the same effect, and remarriage before the decree is made absolute would 

render the subsequent marriage void. 

   - Damages can be awarded against a co-respondent for adultery committed with the petitioner's 

spouse. 

   - Permanent alimony may be ordered by the court, based on the husband's ability to pay and the parties' 

conduct. 



 

 

   - Property-related orders can be made by the court. 

   - Custody, maintenance, and education of minor children can be determined by the court. 

 

2. Jurisdiction (Forum): 

   - African parties or petitions for damages fall under the jurisdiction of a Magistrate Grade I or Chief 

Magistrate. 

   - The High Court has jurisdiction when not all parties are African. 

   - The High Court can also hear cases if one invokes its inherent powers. 

 

3. Jurisdiction in Islamic Marriages: 

   - Sharia courts operated by the Uganda Muslim Supreme Council are considered courts of competent 

jurisdiction to hear matrimonial matters under the Marriage and Divorce of Mohammedi's Act. 

   - The High Court can handle Mohammedan divorce, applying Mohammedan law rather than the Divorce 

Act. 

 

4. Jurisdiction in Customary Marriage: 

   - Formal courts have jurisdiction to dissolve customary marriages, applying the customs of the culture 

under which the marriage was contracted. 

 

5. Procedure in Divorce Proceedings under the Divorce Act: 

   - Divorce proceedings start with a petition for dissolution of marriage, stating the grounds for divorce. 

   - Civil Procedure Act regulates divorce proceedings. 

   - Interlocutory applications may be granted during the proceedings. 

   - Proof of service of petition and summons is crucial. 

   - Divorce proceedings may be held in camera (in private). 

 

6. Divorce in Islam: 

   - The Quran allows divorce under certain conditions. 

   - Talaq (divorce) can be pronounced orally or in writing, but the intention to dissolve the marriage must 

be expressed clearly. 

   - The husband must abstain from sexual intercourse with his wife after pronouncing talaq for a period 

of three months. 

   - The divorce may be given when the wife is not in her menses. 



 

 

   - Re-marriage is possible only if the wife marries another husband and divorces him. 

 

7. Fask and Khula: 

   - Fask is a decree by the Khadi (judge) based on grounds like defects, failure to provide maintenance, 

cruelty, or desertion by the husband. 

   - Khula is an irrevocable divorce initiated by the wife, involving compensation for the release of marital 

rights. 

 

Overall, the text provides a brief overview of various legal issues related to divorce proceedings, 

jurisdiction, grounds for divorce, and procedures in divorce cases. It highlights key points and references 

relevant cases to support the information presented. 

 

 

LIAN 

If a husband accuses his wife of adultery and wants to divorce her, he can invoke the principle of Lian. 

Lian is a form of divorce where the husband swears an oath before a judge and accuses his wife of 

adultery. The wife is given the opportunity to respond by swearing her innocence or admitting guilt. If she 

admits guilt, the divorce is granted. If she denies the accusation and invokes the principle of Lian, the 

husband's oath is considered false, and the marriage continues. 

 

In the case of ABDULKARIM V. RAHMA, the court held that if a husband falsely accuses his wife of 

adultery and invokes Lian, he is required to pay compensation (diya) to his wife as a penalty for making 

a false accusation. 

 

RIGHTS OF WOMEN IN DIVORCE 

Under Islamic law, women have certain rights in divorce proceedings. These rights include: 

 

1. Maintenance during the waiting period (Iddah): The husband is responsible for providing financial 

support to his wife during the waiting period after the pronouncement of divorce. This support covers her 

basic needs, such as food, shelter, and clothing. 

 

2. Maintenance for children: The husband is obligated to provide financial support for the children 

of the marriage. This includes expenses related to their upbringing, education, and healthcare. 

 



 

 

3. Custody of children: In cases of divorce, custody of minor children is typically awarded to the 

mother, especially for young children. However, the court considers the best interests of the child when 

making custody decisions. 

 

4. Mahr: The wife is entitled to receive the mahr (dowry) agreed upon at the time of marriage or a 

reasonable amount as determined by the court. The mahr is a form of financial security for the wife and 

is typically given to her at the time of divorce. 

 

It's important to note that the specific rights and procedures related to divorce in Islam can vary across 

different countries and interpretations of Islamic law. Additionally, civil laws and regulations may also 

impact divorce proceedings for Muslims in certain jurisdictions. 

 

Divorce proceedings, whether governed by the Divorce Act or Islamic law, involve various legal issues 

and considerations. The Divorce Act provides grounds for divorce, jurisdictional requirements, and 

procedures for divorce proceedings, including aspects such as property division, alimony, and child 

custody. Islamic law, on the other hand, allows for divorce through different methods such as Talaq, Fask, 

Khula, and Lian, with specific procedures and rights for both spouses. 

 

It is important for individuals seeking divorce to understand the legal framework applicable to their 

situation and seek appropriate legal advice to navigate the process effectively. Laws and practices related 

to divorce can vary, so it's crucial to consult with legal professionals familiar with the specific jurisdiction 

and applicable laws. 

 

The effect of the pronunciation of a decree in divorce proceedings raises several legal issues, which can 

be analyzed with reference to specific legal provisions. Here are the legal issues and the relevant legal 

provisions associated with them: 

 

1. Dissolution of Marriage and Remarriage: When a marriage is dissolved by a decree of divorce, either 

spouse is thereafter free to remarry. However, it is important to note that the decree nisi does not have 

this effect, and if either party remarries before the decree is made absolute, the subsequent marriage 

shall be void. Section 39 of the Divorce Act supports this provision. 

 

2. Damages for Adultery: The court may award damages against a co-respondent (a person who 

committed adultery with the petitioner's spouse) under section 21 of the Divorce Act. If the petitioner 

claims damages, the court may order the male co-respondent to pay the granted damages. Failure to 

pay can result in committal to civil prison. 

 



 

 

3. Payment of Permanent Alimony: The court has the power to order the husband to pay permanent 

alimony to the wife. Section 24 of the Divorce Act provides for this provision. The court considers factors 

such as the wife's fortune, the husband's ability to pay, and the conduct of the parties in determining the 

amount of alimony. Alimony can be paid on a yearly, monthly, or weekly basis for a period not exceeding 

the life of the wife. The principle that alimony should not exceed one-fifth of the husband's average net 

income was established in the case of Gakwavu v. Gasengayire (1977) HCB 322. 

 

4. Orders Relating to Property: The court may make orders regarding property under Sections 26 and 27 

of the Divorce Act. The case of Saidi v. Mwanamkulu (1978) LRT 200 supports this provision. 

 

5. Custody, Maintenance, and Education of Minor Children: The court has the authority to make orders 

regarding the custody, maintenance, and education of minor children of the marriage. Section 29 of the 

Divorce Act empowers the court to place the children under the protection of the court if necessary. The 

case of Nyakana v. Nyakana (1979) HCB 26.1 provides a precedent related to custody matters. 

 

Regarding jurisdiction (forum) in divorce proceedings: 

 

6. Jurisdiction for African Parties: According to Section 3 of the Divorce Act, where all parties are Africans 

or where a petition for damages is lodged under Section 21, a court presided over by a Magistrate Grade 

I or a chief Magistrate has jurisdiction. 

 

7. Jurisdiction for Non-African Parties: The High Court has jurisdiction when not all the parties are African. 

Additionally, the High Court has original jurisdiction in all matters, so the inherent powers of the High 

Court can be invoked to hear divorce matters. 

 

8. Domicile as a Basis for Jurisdiction: In divorce cases, the petitioner must establish Uganda as their 

domicile of choice/origin. The court will have jurisdiction to hear the matter as long as the petitioner proves 

Uganda as their domicile of choice/origin. Thornhill v Thornhill (1965) EA 268 emphasizes the importance 

of personal presence rather than character and duration in determining domicile. The burden of proof lies 

with the person alleging they have acquired a domicile of choice, as stated in Robinah Kiyungi v Aggrey 

Kiyungi C.A NO 41/2004. 

 

These legal provisions and cases help to address the legal issues that arise from the effect of the 

pronunciation of a decree in divorce proceedings, including the dissolution of marriage, financial matters, 

property division, and jurisdictional considerations in different types of marriages. 

 

 CUSTODY OF CHILDREN IN DIVORCE 



 

 

 

In divorce cases, the issue of custody, maintenance, and education of minor children of the marriage is 

addressed by the court. This is governed by Section 29 of the Divorce Act. The court has the authority to 

make orders regarding the custody and upbringing of children, taking into consideration their best 

interests. 

 

The court will consider various factors such as the child's age, health, and welfare when making decisions 

about custody. It may grant custody to one parent or both parents, depending on what is deemed to be 

in the best interests of the child. The court may also make provisions for visitation rights for the non-

custodial parent. 

 

In the case of Nyakana v. Nyakana (1979) HCB 26.1, the court held that it is the duty of the court to 

determine the custody of minor children, and it should consider the welfare and best interests of the child 

as the paramount consideration. 

 

 JURISDICTION IN ISLAMIC MARRIAGES 

Jurisdiction over Islamic marriages is provided for under the Marriage and Divorce of the Mohammedan 

Act. According to Section 18 of the Act, any competent court can grant relief in matters related to Islamic 

marriages, but it must do so in accordance with Mohammedan law. 

 

The Qadhi courts, as provided for in Article 129(1)(d) of the constitution, have jurisdiction over Islamic 

marriages. However, these courts have not yet been operationalized by an act of parliament. In the case 

of Sumaya Nabawanuka v. Med Makumbi (Divorce Cause No. 39 of 2011), the court held that sharia 

courts operated by the Uganda Muslim Supreme Council were courts of competent jurisdiction to hear 

matters in matrimonial proceedings under the Marriage and Divorce of Mohammedan's Act. 

 

 JURISDICTION IN CUSTOMARY MARRIAGES 

The Customary Marriage (Registration) Act recognizes customary marriages and customary divorce. 

Jurisdiction over customary marriages is vested in the formal courts, which have the authority to dissolve 

such marriages. However, when dissolving customary marriages, the courts must apply the customs of 

the culture under which the marriage was contracted, as long as those customs are not inconsistent with 

the constitution. This is provided for under Section 1(2) of the Customary Marriage (Registration) Act. 

 

In the case of Kintu v. Kintu, Divorce Appeal No. 135 of 1997, it was held that the formal courts have the 

jurisdiction to dissolve customary marriages, but they must do so by applying the customs of the culture 

under which the marriage was contracted, as long as those customs are consistent with the constitution. 

 



 

 

 PROCEDURE IN DIVORCE PROCEEDINGS UNDER THE DIVORCE ACT 

The procedure for divorce proceedings under the Divorce Act is governed by the Civil Procedure Rules. 

A divorce petition is filed in court, and the respondent is served with a copy of the petition. The respondent 

then files a response, either admitting or denying the allegations in the petition. If the respondent admits 

the allegations, the court may proceed to grant a decree of divorce. If the respondent denies the 

allegations, the court may proceed to hear the case and make a decision based on the evidence 

presented. 

 

During the divorce proceedings, both parties may present evidence, call witnesses, and make legal 

arguments to support their positions. The court will consider all the evidence and legal arguments before 

making a decision. 

 

It's important to note that this information is based on the laws and legal provisions as of my last 

knowledge update in September 2021. It's always advisable to consult with a legal professional or refer 

to the latest legislation and case law for the most accurate and up-to-date information. 

 

 DIVISION OF PROPERTY IN DIVORCE 

In divorce proceedings, the division of property between spouses is governed by the Divorce Act. Under 

Section 25 of the Act, the court has the power to make orders for the division of property, taking into 

consideration various factors such as the financial needs and contributions of each spouse, the duration 

of the marriage, and the standard of living enjoyed by the family. 

 

The court will assess the assets and liabilities of the spouses, including any property acquired during the 

marriage, and determine a fair and equitable division of the marital property. This may involve transferring 

ownership or granting financial compensation to one spouse to ensure a just division. 

 

The court may also consider any agreements or arrangements made between the spouses regarding the 

division of property. If there is a prenuptial agreement or a separation agreement in place, the court will 

take these into account when making its decision. 

 

 ALIMONY OR MAINTENANCE 

In divorce cases, the court may also make orders for alimony or maintenance to be paid by one spouse 

to the other. This is governed by Section 27 of the Divorce Act. The purpose of alimony or maintenance 

is to provide financial support to a spouse who is in need, considering factors such as their income, 

earning capacity, age, and health. 

 



 

 

The court will assess the financial circumstances of both spouses and make a determination regarding 

the amount and duration of alimony or maintenance payments. These payments may be periodic 

(monthly or annual) or in a lump sum, depending on the specific circumstances of the case. 

The court may also consider any agreements or arrangements made between the spouses regarding 

alimony or maintenance. If there is a prenuptial agreement or a separation agreement in place, the court 

will take these into considerations when making its decision. 

 

 APPEALS 

If either party is dissatisfied with the decision of the court in a divorce case, they have the right to appeal. 

The procedure for filing an appeal is governed by the Appellate Jurisdiction Act and the rules of the 

appellate court. 

 

An appeal must be filed within a specified time frame, usually within 30 days of the judgment or order 

being appealed. The appellant (the party filing the appeal) must present grounds for the appeal, 

demonstrating that there was an error of law or a mistake in the application of facts in the original decision. 

 

The appellate court will review the evidence and legal arguments presented in the appeal and may affirm, 

reverse, or modify the decision of the lower court. The decision of the appellate court is final and binding, 

subject to any further appeal to a higher court, if applicable. 

 

It's important to note that the specific procedures and requirements for divorce proceedings, division of 

property, and alimony or maintenance may vary depending on the jurisdiction and the specific 

circumstances of the case. Therefore, it's advisable to consult with a legal professional who can provide 

guidance based on the applicable laws and regulations. 

 

CHILD CUSTODY AND ACCESS 

In divorce cases involving children, the court will also make determinations regarding child custody and 

access. The best interests of the child are the primary consideration in making these decisions. 

 

Child custody refers to the legal right and responsibility of a parent to make decisions on behalf of their 

child. There are different types of custody arrangements, including sole custody, joint custody, and shared 

custody. Sole custody grants one parent the exclusive right to make major decisions for the child, while 

joint custody allows both parents to participate in decision-making. Shared custody involves the child 

spending significant time with both parents. 

 



 

 

Access refers to the right of a non-custodial parent to spend time with the child. The court will consider 

factors such as the relationship between the child and each parent, the ability of the parents to cooperate 

and communicate, and the child's preferences, if they are of an appropriate age. 

 

The court may order supervised access if there are concerns about the safety or well-being of the child 

during visits with a parent. This means that visits must take place in the presence of a designated third 

party. 

 

MODIFICATION OF ORDERS 

After a divorce, circumstances may change, requiring modifications to the existing court orders. For 

example, if there is a significant change in income, employment, or living arrangements, a spouse may 

seek a modification of alimony or child support payments. Similarly, if there are concerns about the child's 

well-being, a parent may seek a modification of custody or access arrangements. 

 

To seek a modification, the requesting party must demonstrate to the court that there has been a material 

change in circumstances that warrants a modification. The court will review the evidence and make a 

determination based on the best interests of the child or the financial circumstances of the parties 

involved. 

 

 ENFORCEMENT OF ORDERS 

If a party fails to comply with a court order, the other party can seek enforcement through the court 

system. Depending on the jurisdiction, there are various enforcement mechanisms available, such as 

wage garnishment for unpaid support, seizure of assets, or even contempt of court proceedings. 

 

Enforcement of custody and access orders may involve seeking the assistance of local law enforcement 

or filing a motion for contempt of court if one parent is willfully violating the terms of the order. 

 

It's important to note that family law matters can be complex and emotionally challenging. It's advisable 

to consult with an experienced family law attorney who can provide guidance and representation 

throughout the divorce process and any related proceedings. 

 

Please keep in mind that the information provided here is general in nature and may not be applicable to 

specific jurisdictions or individual cases. Consulting with a legal professional is recommended for 

personalized advice. 

 

 



 

 

1. Divorce Act: 

- Section 39: Dissolution of marriage and remarriage 

- Section 21: Damages for adultery and payment by the co-respondent 

- Section 24: Payment of permanent alimony 

- Section 26 and 27: Orders relating to property 

- Section 29: Orders regarding custody, maintenance, and education of minor children 

 

2. Jurisdiction (Forum): 

- Section 3 of the Divorce Act: Jurisdiction based on the parties' ethnicity 

- High Court's jurisdiction for cases involving non-Africans 

- Requirement to establish Uganda as domicile of choice/origin 

 

3. Islamic Marriage: 

- Marriage and Divorce of Mohammedans Act: Jurisdiction under Mohammedi's law 

- Uganda Muslim Supreme Council's Sharia courts as competent jurisdiction 

 

4. Customary Marriage: 

- Customary Marriage (Registration) Act: Dissolution according to cultural customs 

 

5. Procedure in Divorce Proceedings under the Divorce Act: 

- Civil Procedure Act: Regulation of divorce proceedings 

- Requirements for petition, verification, and evidence 

- Interlocutory applications and proceedings in camera 

 

6. Divorce in Islam: 

- Quranic provisions on divorce, talaq, and re-marrying 

- Marriage and Divorce of the Mohammedan Act: Requirements for divorce 

 

7. Case Law: 

- Hough v Hough: Jurisdiction based on domicile of choice/origin 



 

 

- Sativinder Singh v Sandnar Kawr: Burden of proof for acquiring domicile of choice 

- Kintu v Kintu: Dissolution of customary marriages based on cultural customs 

 

These legal authorities provide guidance on various aspects of divorce, including the effects of the 

decree, grounds for divorce, jurisdiction, procedural requirements, and the specific considerations for 

Islamic and customary marriages. 

 

➢ The provisions on registration apply to both Talaq and Khula divorces. Section 5(1)(a) of the Marriage 

and Divorce of the Mohammedan Act requires the husband to register the divorce within one month from 

the date of divorce. 

 

Cases: 

- In THE KING V. THE SUPERINTENDENT REGISTRAR OF MARRIAGES, HAMMERSMITH (EX 

PARTE MIR-AWRIWARUDA) (1917) KB 634, the court determined that a divorce (talaq) declaration 

made by a husband does not have the effect of dissolving a marriage solemnized in the UK between a 

Muslim domiciled in India and a Christian woman in the UK. The court held that the appropriate mode of 

dissolving a Muslim marriage according to Mohammedan law would not be valid in this context. 

- In RE MOHAMED HUSSIN AND HAZIMAH (1990)7 JH 189, the appeal committee held that when a 

husband pronounces three talaqs simultaneously, it results in a single divorce. As a result, the appellants 

were allowed to remarry. 

 

Fask: 

Fask is a decree issued by the Khadi (judge) after considering an application by the wife. Its basis is 

found in Quran 2:229, which states that a husband should either keep the wife in an acceptable manner 

or release her with good treatment. 

 

Grounds for Fask: 

1. Defect in one of the spouses: According to the Malik School, Shafii, and Hanbali schools of thought, a 

couple is entitled to divorce due to diseases or physical defects such as leprosy, madness, 

leucocythaemia, and impotency. The infectiousness of the disease is considered in the Shafii School. 

2. Failure to provide maintenance. 

3. Cruelty: If the husband poses a threat that could harm the wife to such an extent that she cannot live 

with him as a husband and wife, divorce under fask is allowed (Quran 4:128). In the Tanzanian case of 

ZAINABU V MOHAMMED (1973) EA 280, the court held that evidence of cruelty would lead to the 

dissolution of the marriage under fask. 

4. Desertion by the husband: This right is given to the wife to protect her from injury and hardship. 



 

 

 

Khula: 

Khula is an irrevocable divorce initiated by the woman. In SALUM V ASUMIN, the court held that a khula 

divorce can be obtained at the wife's initiative. It is accomplished by the wife offering and the husband 

accepting compensation from her property for the release of his marital rights. The provisions on 

registration also apply to Khula divorces, as per Section 5(1)(a) of the Marriage and Divorce of the 

Mohammedan Act. 

 

In HALIMA ATHUMANI V MAULIDI HAMISI (1991) TLR 179, the appellant sought a divorce from her 

husband on grounds of cruelty. The court explained that under the law, female spouses have two options 

to seek dissolution of the marriage: fask divorce or Khula before a sheikh. 

 

It's important to note that these legal authorities and provisions mentioned in the text pertain to specific 

jurisdictions and may vary in different countries or regions. Consulting the relevant laws and legal experts 

in the specific jurisdiction is advisable for accurate information and guidance. 

In the case of HALIMA ATHUMANI V MAULIDI HAMISI (1991) TLR 179, the appellant sought a divorce 

from her husband on grounds of cruelty. The court explained that under the law, female spouses have 

two options to seek dissolution of the marriage: fask divorce or Khula before a sheikh. 

 

Fask divorce is initiated by the wife based on specific grounds, as mentioned earlier, and it requires the 

intervention of a Khadi (judge) who issues a decree dissolving the marriage. On the other hand, Khula is 

an irrevocable divorce initiated by the woman where she offers compensation from her property to the 

husband in exchange for the release of his marital rights. 

 

When a woman seeks a Khula divorce, she must offer a reasonable amount of compensation to the 

husband. The court will consider factors such as the financial circumstances of the parties and the value 

of the wife's property when determining the adequacy of the compensation. 

 

It is important to note that the process and requirements for obtaining fask or Khula divorces may vary in 

different jurisdictions, as they can be influenced by local customs, traditions, and interpretations of Islamic 

law. Therefore, it is advisable for individuals seeking a divorce to consult with local legal authorities or 

Islamic scholars to understand the specific procedures and requirements applicable to their situation. 

 

Additionally, it is crucial to highlight that while Islamic law provides options for divorce, reconciliation and 

mediation are encouraged before resorting to divorce. Efforts should be made to resolve marital issues 

through dialogue, counseling, or alternative dispute resolution methods to maintain the sanctity of 

marriage and protect the interests of both parties involved. 

 



 

 

In addition to fask divorce and Khula, there are other forms of divorce recognized in Islamic law, although 

they may have different names and procedures in various jurisdictions. One such form is called Talaq, 

which refers to the husband's right to unilaterally dissolve the marriage. 

Talaq can be initiated by the husband by pronouncing the word "talaq" (divorce) or by any clear 

expression indicating his intention to divorce his wife. The husband can pronounce talaq either in a single 

instance (Talaq al-Bain) or in a series of separate pronouncements over a period of time (Talaq al-

Sunnah). However, it is important to note that the process and conditions for Talaq can vary among 

different schools of Islamic jurisprudence (Madhabs). 

Talaq al-Bain refers to an irrevocable divorce that takes immediate effect, dissolving the marriage 

completely. Once Talaq al-Bain is pronounced, the couple cannot reconcile without a new marriage 

contract. Talaq al-Sunnah, on the other hand, allows the possibility of reconciliation during the waiting 

period (Iddah) following the pronouncement of divorce. 

The waiting period, or Iddah, is a mandatory period of time during which the divorced woman must 

observe certain restrictions before she can remarry. The duration of the Iddah varies depending on factors 

such as the type of divorce, whether the woman is menstruating or pregnant, and the jurisdiction in which 

the divorce takes place. 

It is worth noting that Islamic law encourages reconciliation between spouses, and divorce is considered 

a last resort. Therefore, there are mechanisms in place to promote reconciliation during the Iddah period. 

For example, the husband has the right to revoke the divorce during the Idd 

 

In Islamic law, divorce is considered a last resort when all attempts at reconciliation have failed. However, 

if reconciliation is not possible or deemed in the best interests of the parties involved, divorce can be 

pursued. It is important to note that Islamic law recognizes the rights and responsibilities of both spouses 

in a marriage and aims to ensure fairness and justice throughout the divorce process. 

 

One important aspect of Islamic divorce is the concept of 'iddah.' Iddah refers to a waiting period that a 

woman must observe after the dissolution of her marriage, whether through divorce or the death of her 

husband. The purpose of iddah is to determine if the woman is pregnant and to provide a period of 

reflection and adjustment before she can enter into another marriage. The length of the iddah period 

varies depending on the circumstances and can range from a few months to several months. 

 

During the iddah period, the divorced woman typically resides in her matrimonial home and is entitled to 

financial support from her former husband. This support includes the provision of housing, maintenance, 

and other necessities. The iddah period also allows for the possibility of reconciliation between the 

spouses, as they are still technically married during this time. 

 

It is worth noting that Islamic law recognizes the right of both spouses to initiate divorce. While divorce 

initiated by the husband, known as talaq, is more commonly discussed, divorce initiated by the wife, such 

as khula or fask, is also recognized and supported in Islamic jurisprudence. The process and 

requirements for each type of divorce may vary, as we discussed earlier. 



 

 

 

In conclusion, Islamic divorce law provides options for the dissolution of a marriage when reconciliation 

is not possible. While divorce is allowed, it is considered a serious matter with important legal and social 

implications. It is always recommended to seek guidance from qualified religious scholars or legal 

professionals familiar with Islamic law to navigate the divorce process in accordance with one's specific 

circumstances and jurisdiction. 

Under Mohammedan Law, there are three types of divorce: Talak, Fask, and Khul. 

 

1. Talak Divorce: Talak refers to the husband's pronouncement of divorce, resulting in the release from 

the marriage tie. The conditions for talak include: 

 

- The husband should be sane and not a minor. 

- The pronouncement of talak should be at the husband's own discretion. 

- Talak should be pronounced when the wife is in a state of purity. 

- The last talak should be pronounced in the presence of witnesses. 

 

Talak Aslam requires the husband to pronounce talak every month for three months, while Talak Bidad 

is taken before a court and can be in writing or oral. 

 

2. Fask Divorce: Fask divorce is an annulment or abrogation of marriage. It is a decree passed by the 

Qadi (Muslim judge) after considering an application by the wife. Grounds for fask divorce include defects 

in one of the spouses, difficulties faced by the husband, apostasy of one of the spouses, and lack of 

equality of status of the husband. 

 

3. Khul Divorce: Khul divorce is initiated by the wife. To obtain a khul divorce, the wife must prove 

grounds such as cruelty or maltreatment, the husband abandoning the conjugal domicile without 

providing for the wife, insanity on the part of the husband, or any other case justifying divorce in the 

opinion of the Qadi. 

 

Moving on to Hindu marriages, divorce is regulated by the Divorce Act for Hindus, specifically 

Section 8 of the Act. Hindu marriages are considered a sacrosanct union and an important social 

institution. There are two main legal aspects related to divorce in Hindu marriages: 

 

1. Nullity of Marriages: A marriage can be declared null and void if it is an unlawful marriage due to 

conditions existing at the time of the marriage. Some reasons for nullity include lack of capacity to 



 

 

contract, evidence of fraud or duress preventing legal consent, or sexual impotence unknown to the other 

spouse at the time of marriage. A decree of nullity declares that the parties were never married. 

 

2. Divorce: Divorce is an acknowledgment of a valid and subsisting marriage that the parties wish to 

terminate. It is a recognized legal process. Divorce can be sought based on various grounds provided by 

the law, such as cruelty, adultery, desertion, conversion to another religion, or mental illness. 

 

It is important to note the distinction between void and voidable marriages. A void marriage is 

one that is considered never to have taken place due to some legal impediment. A voidable 

marriage, on the other hand, appears valid on the surface but can be terminated based on specific 

grounds, such as failure to consummate the marriage, lack of consent, or unsoundness of mind 

at the time of marriage. 

 

These are some of the legal issues associated with divorce under Mohammedan and Hindu marriages. 

It is important to consult with legal professionals or experts in family law for specific guidance and advice 

related to divorce proceedings in these contexts. 

 

FAILURE TO CONSUMMATE THE MARRIAGE (Hindu Marriages): 

A marriage is considered consummated when the parties engage in sexual intercourse after the marriage 

ceremony. If a marriage is not consummated due to the willful refusal of the respondent (spouse), it can 

be a ground for seeking a decree of nullity. Refusal to have sexual intercourse in any form, particularly 

when the respondent refuses to take treatment to address physical or psychological impediments to 

consummation, can be considered a valid ground for seeking nullity of the marriage. 

 

LACK OF CONSENT (Hindu Marriages): 

A marriage is a contract, and lack of valid consent from either party can invalidate the marriage. If either 

party did not give valid consent to the marriage, the marriage can be declared voidable. Lack of consent 

could arise due to coercion, fraud, mistaken identity, or any other factor that prevents a party from freely 

and willingly entering into the marriage contract. 

 

UNSOUNDNESS OF MIND (Hindu Marriages): 

If, at the time of the marriage ceremony, either party was incapable of understanding the nature of the 

contract they were entering into due to unsoundness of mind, it can affect the validity of the marriage. 

The test to determine unsoundness of mind was established in the case of Estate of Park (1953), where 

the court held that if a person was incapable of understanding the nature of the contract or was in a 

condition that rendered them incapable of understanding it, the marriage can be affected. A person must 

be capable of appreciating the responsibilities and duties normally associated with marriage. 

 



 

 

It's important to note that divorce and nullity of marriage are distinct concepts. Divorce acknowledges a 

valid and subsisting marriage that the parties wish to terminate, whereas nullity of marriage declares that 

the marriage was void or voidable from the beginning. Seeking a divorce involves following the 

recognized legal process, while seeking nullity aims to declare that the marriage never legally existed. 

 

It is essential to consult with legal professionals who specialize in family law and are knowledgeable 

about the specific legal provisions applicable to Mohammedan and Hindu marriages in order to navigate 

the legal issues related to divorce and nullity effectively. 

 

 DIVORCE UNDER MOHAMMEDAN MARRIAGES: 

 

TALAK DIVORCE: 

Under Mohammedan law, Talak divorce is a mode of divorce where the husband pronounces Talak 

(repudiation) to dissolve the marriage. There are two types of Talak divorce: Talak Aslam and Talak 

Bidad. Talak Aslam requires the husband to pronounce Talak every month for three consecutive months. 

Talak Bidad, on the other hand, can be given orally or in writing before a court of competent jurisdiction, 

and if in writing, it must be delivered to the wife. The conditions for Talak include the husband being of 

sound mind, not a minor, pronouncing the Talak at his own discretion, during the wife's state of purity, 

and the last Talak being pronounced in the presence of witnesses. 

 

FASK DIVORCE: 

Fask divorce refers to the annulment or abrogation of marriage, which is granted by the Qadi (Islamic 

judge) upon careful consideration of an application by the wife. The grounds for Fask divorce include 

defects in one of the spouses, difficulties faced by the husband, apostasy of one of the spouses, or lack 

of equality of status of the husband. 

 

KHUL DIVORCE: 

Khul divorce is a type of divorce initiated by the wife, where she seeks to dissolve the marriage by proving 

certain grounds. The wife needs to establish grounds such as cruelty or maltreatment, the husband 

abandoning the conjugal domicile without making provision for the wife, the husband's insanity, or any 

other reason that, in the opinion of the Qadi, justifies divorce. 

 

LEGAL ISSUES IN DIVORCE UNDER MOHAMMEDAN MARRIAGES: 

While the Mohammedan law provides for these modes of divorce, there can be various legal issues that 

may arise, such as: 

 



 

 

1. Compliance with procedural requirements: It is important to adhere to the specific procedural 

requirements for each type of divorce under Mohammedan law. Failure to comply with these 

requirements could lead to legal complications and disputes. 

 

2. Contestation of divorce: There may be instances where the validity of a divorce is contested by either 

party, raising issues of proper pronouncement, consent, or compliance with the necessary conditions. 

Disputes over the validity of divorce can result in prolonged legal proceedings. 

 

3. Division of assets and maintenance: Upon divorce, issues related to the division of assets, including 

property, financial resources, and maintenance of the wife and children, may arise. Resolving these 

issues can involve complex legal considerations, especially when there are disputes or disagreements 

between the parties. 

 

4. Child custody and guardianship: In cases involving children, matters related to child custody and 

guardianship may arise. Determining the best interests of the child and ensuring their welfare can be 

crucial legal issues to address during divorce proceedings. 

 

It is important for individuals seeking divorce under Mohammedan law to consult with knowledgeable 

legal professionals who can provide guidance on the specific legal issues and processes involved in their 

particular case. 

 

 

Divorce under Hindu marriage law is governed by the Hindu Marriage Act, which provides provisions for 

the dissolution of marriage. In Hinduism, marriage is considered a sacred union, but in certain 

circumstances, divorce is recognized as a means to end an irretrievably broken marriage. Some key 

points regarding divorce under Hindu marriages are: 

 

1. Grounds for divorce: The Hindu Marriage Act provides several grounds on which a Hindu marriage 

can be dissolved. These grounds include adultery, cruelty, desertion, conversion to another religion, 

unsoundness of mind, virulent and incurable leprosy, venereal disease, renouncement of the world, and 

a spouse missing for a prolonged period. 

 

2. Divorce by mutual consent: The Hindu Marriage Act also allows for divorce by mutual consent, where 

both spouses mutually agree to dissolve the marriage. In such cases, they need to file a joint petition 

before the appropriate court and fulfill certain conditions specified in the Act. 

 



 

 

3. Legal proceedings: Divorce proceedings under Hindu marriages are conducted in family courts or 

district courts, depending on the jurisdiction. The parties involved need to follow the legal procedures and 

present their case before the court. The court considers various factors, including the grounds for divorce, 

child custody, maintenance, and division of assets, while deciding on the divorce. 

 

4. Maintenance and child custody: During divorce proceedings, issues related to maintenance and child 

custody may arise. The court takes into account the financial capacity of the parties, the needs of the 

children, and other relevant factors to determine the amount of maintenance to be awarded and the 

custody arrangement for the children. 

 

 NULLITY OF MARRIAGES: 

 

Nullity of marriages refers to a situation where a marriage is declared null and void, as if it never existed. 

It is different from divorce, which terminates a valid and subsisting marriage. Some key points regarding 

nullity of marriages are: 

 

1. Grounds for nullity: A marriage can be rendered null and void if certain conditions existed at the time 

of the marriage, which make it unlawful or void. These conditions can include lack of capacity to contract, 

fraud, duress, or sexual impotence of one spouse unknown to the other spouse at the time of marriage. 

 

2. Void and voidable marriages: A void marriage is one where, despite going through the ceremony, the 

parties never acquire the status of husband and wife due to the presence of a legal impediment. A 

voidable marriage, on the other hand, seems valid on the surface but can be annulled based on certain 

grounds specified by law. 

 

3. Legal implications: A decree of nullity declares that the parties were never married, and they are 

absolved from all obligations to each other. It is treated as if the marriage never took place. On the other 

hand, divorce acknowledges the existence of a valid marriage that is being terminated through a legal 

process. 

 

It is important to consult with a qualified legal professional or refer to the relevant laws and legal resources 

to understand the specific legal issues and processes involved in divorce under Hindu marriages and the 

nullity of marriages. 

 

 DISCUSS CIVIL PARTNERSHIPS: 

 



 

 

In addition to marriage, there are legal issues surrounding civil partnerships, which are legally recognized 

unions between same-sex couples. Civil partnerships grant similar legal rights and responsibilities as 

marriage. Some key points regarding civil partnerships are: 

 

1. Formation and dissolution: Civil partnerships are formed through a legal registration process. Similar 

to marriage, there are specific procedures to enter into a civil partnership. In case the relationship breaks 

down irretrievably, there are provisions for the dissolution of civil partnerships, which involve legal 

procedures akin to divorce. 

 

2. Legal rights and responsibilities: Civil partnerships provide legal recognition and protection to same-

sex couples, including rights related to property, inheritance, taxation, pensions, and other benefits. They 

also entail responsibilities and obligations similar to those in marriage, such as financial support, shared 

assets, and child custody arrangements. 

 

3. Conversion to marriage: In some jurisdictions, civil partners have the option to convert their civil 

partnership into a marriage. This allows them to enjoy the legal benefits and status associated with 

marriage. The conversion process may vary depending on the laws of the specific jurisdiction. 

 

4. Legal proceedings: In the event of the dissolution of a civil partnership, legal proceedings are 

conducted to address matters such as financial settlements, child custody, and division of assets. The 

specific procedures may differ based on the jurisdiction, and it is important to seek legal advice to navigate 

through the dissolution process. 

 

It is essential to consult with legal professionals and refer to the laws and regulations specific to the 

jurisdiction in question to understand the complete legal framework surrounding civil partnerships, 

including their formation, dissolution, and associated rights and responsibilities. 

 

 

Legal issues in divorce under Mohammedan marriages include: 

 

1. Talaq Divorce: This type of divorce is initiated by the husband and requires the husband to pronounce 

talaq (divorce) at his own discretion. The conditions for talaq include the husband being of sound mind, 

not a minor, pronouncing talaq when the wife is in a state of purity, and the last talaq being pronounced 

in the presence of witnesses. 

 



 

 

2. Fask Divorce: This is an annulment or abrogation of marriage initiated by the wife. The grounds for 

fask divorce include defects in one of the spouses, difficulties faced by the husband, apostasy of one of 

the spouses, and lack of equality of status of the husband. 

 

3. Khul Divorce: This type of divorce is initiated by the wife, and she needs to prove grounds such as 

cruelty or maltreatment, the husband quitting the conjugal domicile without making provisions for the wife, 

insanity on the part of the husband, or any other case that justifies divorce in the opinion of the Qadi 

(judge). 

 

Other legal issues discussed in the context of divorce include Hindu marriages, nullity of marriages, void 

and voidable marriages, failure to consummate the marriage, lack of consent, and unsoundness of mind. 

Each of these issues has its own legal considerations and requirements. 

 

 

The legal issues involved in the mentioned grounds for nullity of marriage are as follows: 

 

1. Drunkenness and Drugs: The effect of drunkenness and drug use can be taken into consideration 

when determining the validity of a marriage. If it can be shown that one party was under the influence of 

alcohol or drugs to the extent that it impaired their judgment and consent to the marriage, it may be a 

ground for nullity. 

 

2. Mistake as to the Identity of the Contracting Party: If a person enters into a marriage under the mistaken 

belief that they are marrying someone else, this can be a ground for nullity. It requires proving that the 

mistake was significant enough to render the marriage void. 

 

3. Fraud and Misrepresentation: If one party can demonstrate that their consent to the marriage was 

obtained through fraud or misrepresentation, it can be a ground for nullity. For example, if one party was 

coerced into the marriage through threats or if there was a deliberate deception regarding a material 

aspect of the marriage. 

 

4. Venereal Diseases: If it can be shown that one party was suffering from a venereal disease at the time 

of the marriage, the other party may seek nullity of the marriage. This ground recognizes the potential 

harm and health risks associated with such diseases. 

 

5. Pregnancy per Alium: If the respondent (the party being accused) was pregnant by someone other 

than the petitioner (the party seeking nullity) at the time of the marriage, the petitioner may seek nullity 



 

 

based on this ground. It suggests that the petitioner should not be legally bound to a marriage where the 

child is not biologically theirs. 

 

6. Bars to Relief of Nullity: There are three common law bars that may prevent a party from obtaining a 

decree of nullity: 

 

   a) Petitioner's Conduct: If the respondent can show that the petitioner knew the marriage was voidable 

but conducted themselves in a way that led the respondent to believe that the petitioner would not seek 

annulment, the court may not grant a decree of nullity. 

 

   b) Delay: If the petitioner knew about the voidability of the marriage but unreasonably delayed taking 

legal steps to seek nullity, it may affect their claim. 

 

   c) Injustice of Decree: If granting a decree of nullity would cause injustice to the respondent, such as in 

cases where there has been a long duration of the marriage, the court may choose not to grant the relief 

sought. 

 

7. Lapse of Time: The length of time that has passed since the marriage took place can be a factor in 

determining whether a decree of nullity will be granted. If a significant amount of time has elapsed since 

the marriage, it may be more difficult to successfully obtain a decree of nullity, as the court may consider 

that the parties have accepted the validity of the marriage by continuing to live as husband and wife. 

 

8. Non-Consummation of Marriage: Non-consummation refers to the failure to engage in sexual 

intercourse after marriage. In some jurisdictions, the non-consummation of a marriage can be a ground 

for nullity if it is due to the willful refusal of one party. However, it's important to note that laws and 

requirements regarding non-consummation may vary depending on the jurisdiction. 

 

9. Incestuous and Prohibited Marriages: Marriages between close relatives, such as siblings or parents 

and children, are generally considered void or prohibited in many jurisdictions due to the inherent risk of 

genetic abnormalities in offspring. If a marriage falls within the prohibited degrees of relationship, it can 

be declared null and void. 

 

10. Lack of Consent: Consent is a fundamental requirement for a valid marriage. If it can be proven that 

one or both parties did not provide valid consent at the time of the marriage, it can be a ground for nullity. 

Examples include situations where one party was forced or coerced into the marriage, or where a person 

lacked the mental capacity to understand the nature and consequences of the marriage contract. 

 



 

 

11. Bigamy or Polygamy: If a person enters into a subsequent marriage while a previous valid marriage 

is still in existence, the later marriage is considered void or voidable. Bigamy or polygamy is prohibited in 

many jurisdictions, and a marriage that violates these laws can be declared null and void. 

 

12. Duress or Coercion: If one party can demonstrate that they entered into the marriage under duress 

or coercion, it can be a ground for nullity. Duress refers to situations where a person is compelled to 

marry against their will due to threats, force, or intimidation. Coercion involves the use of undue influence 

or manipulation to induce a person to marry. 

 

13. Mental Incapacity: If one or both parties lacked the mental capacity to understand the nature and 

consequences of the marriage contract at the time of the marriage, it can be a ground for nullity. Mental 

incapacity may include conditions such as severe intellectual disabilities, mental illness, or intoxication 

that prevents a person from giving informed consent. 

 

14. Fraud or Deception: Marriage obtained through fraud or deception can be deemed voidable. 

Examples include cases where one party conceals important information or misrepresents their identity, 

status, or intentions in entering into the marriage. 

 

15. Age of Consent: In many jurisdictions, there is a minimum age requirement for validly entering into 

marriage. If one or both parties are below the age of consent, the marriage may be considered voidable 

or void. Age requirements vary across countries and can be subject to parental or judicial consent. 

 

16. Impotence or Sterility: If one party can establish that the other party was impotent (unable to engage 

in sexual intercourse) or sterile (unable to conceive children), it may be a ground for nullity. However, it's 

important to note that the specific legal requirements and conditions for establishing impotence or sterility 

as grounds for nullity can vary. 

 

17. Religious or Cultural Marriages: In some cases, marriages conducted solely under religious or cultural 

customs without complying with the legal requirements of the jurisdiction may be deemed invalid or void. 

It's important to understand the legal requirements and procedures for a valid marriage in the specific 

jurisdiction. 

 

18. Void Marriages: Some marriages are considered void ab initio (from the beginning) and are treated 

as if they never legally existed. Examples include marriages involving a person who is already married, 

marriages between parties closely related by blood, or marriages prohibited by law or public policy. 

 



 

 

Remember that the specific grounds for nullity of marriage and their legal implications can vary depending 

on the jurisdiction and applicable laws. It's advisable to consult with a legal professional to understand 

the specific legal issues and requirements in your jurisdiction. 

 

In the cases mentioned, several legal issues and principles are involved. Let's discuss them one 

by one: 

 

1. Jurisdiction of the Court: In Sumaya Nabawanuka v Med Makumbi, the issue of jurisdiction arises. 

The respondent argues that the matter has already been finally determined by the Sharia Court of the 

Muslim Supreme Council, which is the competent court for handling divorce cases under the Marriages 

and Divorce of Mohammedans Act Cap 252. The court must determine whether the Sharia Court has 

jurisdiction and whether the matter is res judicata. 

 

2. Grounds for Divorce: In Julius Chama v Specioza Rwalinda Mababazi, the petitioner seeks a 

dissolution of the marriage on the ground of cruelty. The court will examine the evidence of cruelty 

presented in the petition to determine if it meets the legal standard for granting a divorce. 

  

3. Constitutional Court Decision: Uganda Association of Women Lawyers v A.G. deals with the 

constitutional court nullifying certain sections of the Divorce Act Cap 249. This decision establishes that 

those sections are no longer valid and have no legal consequence. 

 

4. Irretrievable Breakdown of Marriage: In several cases, including Herman Kock v Victornu Kageha 

and Gershon Masiko v Florence Nasiko, the courts consider whether the marriage has irretrievably 

broken down. Adultery, desertion, and cruelty are cited as grounds for divorce when they are proven and 

establish the irretrievable breakdown of the marriage. 

 

5. Burden of Proof: Kanweru v Kanweru addresses the burden of proof in divorce cases. The court 

clarifies that the Matrimonial Causes Act requires the court to be satisfied that a matrimonial offense has 

been proved, and it does not require proof beyond a reasonable doubt. The burden of proof is set at the 

level of feeling certain. 

 

6. Grounds for Dissolution: Mayambala v Nayambla discusses the grounds for dissolution of marriage, 

including adultery and cruelty. The court clarifies that adultery must be committed after the celebration of 

the marriage and must carry a high degree of probability. Cruelty is defined as willful and unjustified 

conduct that endangers life or health and must be higher than the ordinary wear and tear of married life. 

 

7. Customary Marriage and Validity: Bruno L. Kiwuwa v Ivan Serunkuma and Juliet Namazzi addresses 

the celebration of a marriage under customary law. The court examines whether the customary practice 



 

 

of marriage is valid and in conformity with the constitution. It considers whether the custom is repugnant 

to justice, morality, natural justice, equity, and good conscience. 

 

8. Constitutionality of Bride Price: Mifumi (U) Ltd & 12 Ors v A.G Anor raises the issue of the 

constitutionality of the customary practice of demanding and paying bride price. The court examines 

whether the practice violates constitutional rights, including equality in contracting during marriage and 

at its dissolution. The court determines that the payment of bride price is permissible but that the refund 

of bride price upon dissolution of the marriage is demeaning and violates constitutional rights. 

 

These are some of the legal issues involved in the mentioned cases. Each case deals with different 

aspects of marriage, divorce, jurisdiction, burden of proof, and constitutional rights. The specific outcomes 

and legal principles applied will depend on the facts and circumstances of each case and the applicable 

laws in Uganda. 

 

summarize all the legal issues involved in the following  

 TYPES OF MARRIAGES IN UGANDA  

There are four types of marriages recognized by the law in Uganda and these include the following:  

• Customary Marriages recognized majorly by The Customary Marriages Registration Act. 

• Civil Marriages recognized majorly by The Marriage Act and the Divorce Act.  

• Church marriages recognized majorly by The Marriage Act Cap and the Divorce Act.  

• Hindu Marriages recognized majorly by The Hindu Marriage and Divorce Act.  

• Mohammedan Marriages recognized majorly by The Marriage and Divorce of Mohammedans Act and 

Sharia Law.  

 FORMAL AND ESSENTIAL REQUIREMENTS OF MARRIAGES IN UGANDA  

A) CUSTOMARY MARRIAGES The law applicable to customary marriages includes the following;  

1.The Constitution of the Republic of Uganda 1995  

2. The Judicature Act cap 13  

3. The Customary Marriages Registration Act Cap 248  

4. The Customary Marriages (Registration) (Prescription of Forms and Fees ) Regulations SI 248-1 

5. Case law and customary law A CUSTOMARY MARRIAGE is defined in section 1(b) of the 

Customary Marriages Registration Act as a marriage celebrated in accordance with the rites of an 

African community and one of the parties to which is a member of that community. This principle is 

fortified by the case of UGANDA VS KATO AND OTHERS [1976] HCB 204 where court held that the 

test of determining what type of marriage is, is whether the union is treated as a marriage by the laws 

or customs of the nation, race or sect to which the parties belong. Court went on further to state that; 

where the parties are from different tribes, the customs of the woman would be to one to be followed 



 

 

in case of a customary marriage. It must be noted however that the customs should not be contrary 

to the principles of natural justice and morality. This is the spirit of the law evident in section 14 of the 

Judicature Act Cap 13 which enjoins courts of judicature to apply customary law ipso facto in 

adjudication of matters before it provided the customs are not repugnant to natural justice and 

morality. Article 33(6) of the Constitution prohibits laws, cultures customs or traditions that are against 

the welfare or interest of women or that undermine their rights. This is fortified by the East African 

case of KIMANI VS GIKANGA [1965] EA 735 where court was of the view that repugnant customs 

should not be upheld in society. Under S.4 (2), customary marriage maybe polygamous. A customary 

marriage is a celebrated according to the rites and customs of an African community to which one of 

the parties is a member of that community or any marriage celebrated under part 3 of the customary 

marriage (registrations act, cap 248. S.1 (b) of the customary marriage (registrations) Act (CMRA). 

What customs are to govern customary marriage? In the case NASSANGA V NANYONGA (1977) 

HCB 352, the parties were both Banyakole who had moved to Buganda and changed their names. 

The court held that  

1. Parties are free to choose the law to govern their relationship but this choice is made at the time 

the relationship is entered into and not after a dispute has arisen. The choice of law is a matter for 

the court to decide.  

2. Where the parties belong to the same tribe the proper law is the law of the tribe to which they 

belong in matters of moveable property and interpersonal issues. In a case of immovable property, 

the law of the tribe where the property is situated applies. As the instant case related to marriage and 

dowry, the proper law was the law of the tribe to which the parties belong.  

3. Where the parties belong to different tribes, the most equitable rule for the choice of law is to 

discover the law which both parties had in mind as governing their relationship at the time of the 

transaction in issue.  In this case ankole customary law applied and not Buganda customary law 

since even the alleged dowry paid was paid in cows, an item which is not listed among the list of the 

items of dowry paid by Buganda. In KINTU V KINTU, DIVORCE APPEAL NO.135 OF 1997, the court 

held that where the parties are from different tribes, the customs of the girl determine whether there 

was a marriage. In UGANDA V P. KATO ANDORS (19760 HCB 24, Court held that in order to 

establish the existence of a customary marriage its sufficient to prove that according to the customs 

and laws of a given-tribe, a marriage exists.   

The marriage should have been conducted according to the customs of that tribe and satisfied the 

requirements of that custom .in UGANDA V JOHN EDOKU (1975) HCB 359, the court held that if 

bride price is required it must be paid in full. ESSENTIAL REQUIREMENTS Rights of an African 

community. First and foremost, the Marriage should be conducted according to rights of an African 

community as enunciated in the case of UGANDA VS KATO AND OTHERS [1976] HCB 204 where 

court held that the test of determining what type of marriage is, whether the union is treated as a 

marriage by the laws or customs of the nation, race or sect to which the parties belong. Full bride 

price. Secondly, where bride price has to be paid, it must be paid in full. This payment is made by 

the husband to be or the groom to the family of the girl he intends to marry. This principle is fortified 

by the case of UGANDA VS EDUKU [1975] HCB 359. where court held that since bride price had 

not been paid in full, there was no subsisting marriage between the complainant and the adulterous 

woman for they were not considered as husband and wife. This was the same principle in AIYA VS 

AIYA D.C. 8 OF 1973. The girl’s family may request for no dowry at all and the marriage will be valid. 

Therefore, dowry becomes relevant only when requested for and if not requested for, this does not 



 

 

mean that the marriage is void. Age. Thirdly, the age of marriage for the wife is considered to be at 

16 years and for the husband is taken to be at 18 years. This is the spirit of the law in section 11 (a) 

and (b) of the Customary Marriages Registration Act. In light of the above there is need to strike a 

balance between the constitutional sanction and the sanction under the Act. The constitution of the 

Republic of Uganda 1995 is the supreme law of the land and shall have binding force on all persons. 

To this end therefore, it is legally correct for one to rely on Article 31 which talks of the majority age 

as 18 and thus marrying off a girl of 18 years under customary law. The fallacy however is; persons 

have been so litigious on this matter. Prohibited degrees. Fourthly, there should not be any prohibited 

degrees of kinship under section 11(d) of the Customary Marriages Registration Act. The prohibited 

degrees of kinship are provided for in the second schedule to the Customary Marriages Registration 

Act. Parental consent.  

Fifthly, Consent of the parents is a must and it must be got. This is premised on the African tradition 

that girls cannot do anything without the parent’s approval. Section 11 (e) of the Customary Marriages 

Registration Act provides another condition to the effect that there should be no valid and subsisting 

monogamous marriage between the parties to this marriage and another person. Potentially 

Polygamous. Must be noted that customary marriages are potentially polygamous. This is provided 

for in section 4 of the Customary Marriages Registration Act. Registration of customary marriages is 

provided for under section 5 of the Customary Marriages Registration Act. it does not however mean 

that failure to register the marriage renders it void. This is fortified by NASSANGA VS NANYONGA 

[1977] HCB 314 where court held that failure of the parties to register the marriage does not invalidate 

the marriage. Under section 6 of the Customary Marriages Registration Act, the marriage may be 

registered not later than six months after the date of completion of the ceremony; with at least two 

witnesses to attend to the office of the Registrar with details to register the marriage.  

 CAVEATS TO CELEBRATION OF A CUSTOMARY MARRIAGE.  

Under Section 27 of Customary Marriage (Registration) Act, any person whose consent of a marriage 

is required or who may know of any just cause why the customary marriage should not take place, 

may enter a caveat against the issue of the registrar’s certificate by writing at any time before 

issuance of the certificate the word “forbidden” opposite to the entry of the notice in the customary 

marriage notice book, add his/her names and the grounds to wit Consent. Under Section 32, where 

the parties are below 21 years, they must have the consent of the father or of his dead or of unsound 

mind, then the mother.  

 

 The legal issues involved in the types of marriages in Uganda can be summarized as 

follows: 

1. Customary Marriages: 

 The marriage should be conducted according to the customs and rites of an African community, 

and one of the parties must be a member of that community. 

 Customs should not be contrary to the principles of natural justice and morality. 

 Prohibited degrees of kinship should not exist between the parties. 

 Consent of the parents is required. 

 The age of marriage for the wife is 16 years, and for the husband, it is 18 years. 



 

 

 Bride price, if required, must be paid in full. 

 The marriage is potentially polygamous. 

 Registration of the marriage is not mandatory but can be done within six months after the 

ceremony. 

2. Civil Marriages: 

 The marriage is recognized under The Marriage Act and The Divorce Act. 

 The parties must meet the legal requirements for marriage, such as being of legal age and having 

the capacity to consent. 

 The marriage must be solemnized by an authorized marriage officer. 

 There should be no impediments to the marriage, such as existing valid and subsisting 

monogamous marriages. 

3. Church Marriages: 

 The marriage is recognized under The Marriage Act and The Divorce Act. 

 The parties must meet the legal requirements for marriage, as specified by the respective church 

or religious institution. 

 The marriage ceremony should be conducted by a recognized minister or clergy member. 

4. Hindu Marriages: 

 The marriage is recognized under The Hindu Marriage and Divorce Act. 

 The parties must meet the legal requirements for marriage, as specified by Hindu customs and 

rituals. 

 The marriage ceremony should be conducted by a recognized Hindu priest. 

5. Mohammedan Marriages: 

 The marriage is recognized under The Marriage and Divorce of Mohammedans Act and Sharia 

Law. 

 The parties must meet the legal requirements for marriage, as specified by Mohammedan 

customs and Islamic law. 

 The marriage ceremony should be conducted by a recognized Islamic religious authority.

 

6. Consent: In customary marriages, consent is essential. If either party is below 21 years of age, 

they must obtain the consent of their father. If the father is deceased or of unsound mind, then 

the consent of the mother is required. 

7. Prohibited Degrees of Kinship: Parties to a customary marriage should not have any prohibited 

degrees of kinship. The specific prohibited degrees are outlined in the second schedule to the 

Customary Marriages Registration Act. 



 

 

8. Potentially Polygamous: Customary marriages are potentially polygamous, meaning that a man 

can have multiple wives. This is explicitly provided for in Section 4 of the Customary Marriages 

Registration Act. 

9. Registration: Customary marriages can be registered under the Customary Marriages 

Registration Act. However, failure to register the marriage does not invalidate it, as stated in the 

case of Nassanga v Nanyonga [1977] HCB 314. If the marriage is to be registered, it should be 

done within six months of the completion of the ceremony. Two witnesses are required to attend 

the Registrar's office to provide the necessary details for registration. 

10. Caveats: Under Section 27 of the Customary Marriage (Registration) Act, any person whose 

consent is required for the marriage or who has just cause to believe the marriage should not 

take place can enter a caveat against the issuance of the Registrar's certificate. This can be done 

by writing the word "forbidden" and providing their names and grounds in the customary marriage 

notice book. 

11. Civil Marriages and Church Marriages: Both civil marriages and church marriages in Uganda are 

recognized under The Marriage Act and The Divorce Act. The specific legal requirements and 

procedures for these types of marriages may differ. Civil marriages are typically solemnized by 

an authorized marriage officer, such as a registrar or a district magistrate. Church marriages, on 

the other hand, are conducted by recognized ministers or clergy members according to the 

customs and requirements of the respective church or religious institution. 

12. Hindu Marriages: Hindu marriages in Uganda are recognized under The Hindu Marriage and 

Divorce Act. To have a legally valid Hindu marriage, the parties must comply with the legal 

requirements specified by Hindu customs and rituals. These requirements may include 

ceremonies, consent from the families, and the presence of a recognized Hindu priest or religious 

authority to conduct the marriage. 

13. Mohammedan Marriages: Mohammedan marriages in Uganda are recognized under The 

Marriage and Divorce of Mohammedans Act and Sharia Law. The legal requirements for a valid 

Mohammedan marriage involve adherence to the customs and practices of Mohammedan law, 

as well as Islamic religious principles. The marriage ceremony is typically conducted by a 

recognized Islamic religious authority. 

14. Divorce: In all types of marriages in Uganda, including customary, civil, church, Hindu, and 

Mohammedan marriages, the legal framework for divorce is governed by The Divorce Act. The 

Act provides provisions and procedures for the dissolution of marriages, division of property, 

custody of children, and other related matters. Each type of marriage may have specific 

requirements and considerations for divorce, which should be followed in accordance with the 

applicable laws and customs. 

15. Property Rights: In customary marriages, the division of property upon divorce may be governed 

by the customs and practices of the African community to which the parties belong. The 

distribution of property may depend on factors such as the duration of the marriage, the financial 

contributions of each spouse, and the customary laws regarding property rights. 

16. Rights and Protections for Women: Under the Constitution of the Republic of Uganda and various 

other laws, there are provisions aimed at protecting the rights and interests of women in 

marriages. Article 33(6) of the Constitution prohibits laws, cultures, customs, or traditions that 



 

 

are against the welfare or interest of women or that undermine their rights. It is important to 

ensure that women's rights are respected and upheld in all types of marriages, including issues 

of consent, dowry, divorce, and property rights. 

17. Interaction of Customary and Statutory Laws: In Uganda, there is an interaction between 

customary laws and statutory laws, including marriage laws. While customary laws play a 

significant role in governing customary marriages, statutory laws, such as The Marriage Act and 

The Divorce Act, also apply to certain aspects of marriages. It is essential to understand the 

interplay between these legal frameworks to ensure compliance with the relevant laws and 

regulations. 

18. Access to Legal Remedies: Individuals involved in any type of marriage in Uganda have the right 

to seek legal remedies and access the judicial system in case of disputes, dissolution, or other 

marriage-related matters. The Judicature Act and other relevant laws provide avenues for 

resolving marriage disputes through the courts and obtaining legal remedies. 

19. International Recognition: Another legal issue to consider is the international recognition of 

marriages conducted in Uganda. Different countries may have their own laws and requirements 

for recognizing marriages performed in Uganda. It is essential to understand the legal framework 

and procedures for validating and recognizing marriages internationally, especially if the couple 

intends to reside or travel abroad. 

20. Cultural and Religious Diversity: Uganda is a culturally and religiously diverse country, and this 

diversity is reflected in its various types of marriages. The legal issues surrounding marriages 

should take into account the cultural and religious sensitivities, customs, and traditions of 

different communities. Respecting and accommodating this diversity is important to ensure that 

individuals have the freedom to practice their cultural and religious beliefs within the boundaries 

of the law. 

21. Child Marriage: Child marriage remains a significant concern in Uganda. While the legal age of 

marriage is set at 18 years for males and 16 years for females, there are instances where child 

marriages still occur, often driven by cultural practices, poverty, and other factors. Efforts are 

being made to address this issue through legislation, awareness campaigns, and interventions 

aimed at protecting children and promoting their rights. 

22. Gender Equality and Women's Empowerment: Promoting gender equality and women's 

empowerment in the context of marriages is an ongoing legal issue in Uganda. The Constitution 

and other laws provide for the protection of women's rights and prohibit discriminatory practices. 

However, there may still be challenges in effectively implementing and enforcing these laws to 

ensure equal rights and opportunities for women within marriages. 

23. Access to Legal Information and Services: Ensuring that individuals have access to legal 

information and services related to marriages is crucial. Many people, particularly in rural areas, 

may face barriers in accessing legal advice, information about their rights, and the necessary 

services for marriage registration, divorce, and other related matters. Efforts are being made to 

improve access to justice, legal aid, and awareness programs to empower individuals with the 

knowledge and tools to navigate the legal aspects of marriages. 

It is important to keep in mind that the legal issues outlined here are not exhaustive, and there may be 

additional considerations and complexities depending on the specific circumstances of each marriage. 



 

 

Consulting legal professionals and staying updated with the relevant laws and regulations is essential for 

accurate and up-to-date information. 

 WITH THE AID OF SPECIFIC PROVISIONS SUMMARIZE/DISCUSS ALL THE LEGAL 

ISSUES INVOLVED IN THE FOLLOWING CIVIL MARRIAGES  

The basic issues for discussion here include the following  

1. Whether the parties have capacity to contract a marriage?  

2. If so, what formalities should be followed to effect the marriage?  

3. What is the forum and documents?  

Discussion  

section 1(f) of the marriage act defines a civil marriage in to mean a marriage between one man and one 

woman; subsistence of which; neither of them is at liberty to contract any form of marriage. This is fortified 

by HYDE VS HYDE (1863) LR P & D 130 which was noted with approval in ALAI VS UGANDA (1967) 

EA 416 as the voluntary union of one man and one woman to the exclusion of all others. The case of 

AYOUB VS AYOUB [1967] EA 416 provides that marriages under the Marriage Act is potentially 

monogamous. In ascertaining the validity of the marriage one ought to ensure that all the requisite steps 

provided for in the law have been followed. Case law has however enunciated a principle in WIGHTMAN 

WIGHTMAN (1963) R & N 275 where court held that evidence of a marriage ceremony followed by 

cohabitation lays a presumption of a valid civil marriage. In HILL VS HILL (1959) 1 ALL ER 281, court 

held that such a presumption can be rebutted unless evidence to the contrary is adduced beyond 

reasonable doubt there was no valid marriage. These are provided for in Section 6 of Marriage Act Cap 

251. The parties to an intended marriage should place a notice with Registrar; Notice entered in marriage 

register book, the notice lapses after three months and then parties marry after that Section 9 of Marriage 

Act Cap 251. If there is no objection at end of 21 days; before expiration of 3 months the parties are 

issued with certificate permitting them to marry, as provided for under section 10 of the Marriage Act. It 

must be noted that this Certificate is issued upon application supported by affidavit, where the deponent 

is supposed to aver that: -  

1. One of the party’s resident in district where the marriage is going to be celebrated of celebration of 

marriage 2. Parties are above 21 years of age.  

3. No impediments of kindred or affinity to the intended marriage  

4. None of the party to the intended marriage is married by customary law to any person other than that 

person with whom such marriage is proposed.  

Both parties freely and voluntarily consent to the marriage. 

Section 11 of the Marriage Act provides for the essential requirements for a civil marriage: 

1. Capacity: The parties must have the legal capacity to contract a marriage. This means they must 

be of sound mind and above the age of 21 years. If either party is under 21, they require the 

consent of their parent or guardian. 

2. Notice of Intended Marriage: The parties intending to marry must give notice to the Registrar of 

Marriages in the district where the marriage will take place. The notice must be given in the 



 

 

prescribed form and should include the names, ages, occupations, and addresses of the parties, 

as well as any previous marriages or divorces. 

3. Publication of Notice: The notice is entered in the marriage register book, and a copy is posted 

at the Registrar's office for at least 21 days. This allows time for any objections to be raised 

against the marriage. 

4. Objections: If there are no objections raised within the 21-day period, the Registrar issues a 

certificate permitting the marriage to take place. However, if objections are raised, the Registrar 

must conduct an inquiry to determine the validity of the objections before proceeding with the 

marriage. 

5. Solemnization: The marriage must be solemnized by an authorized person, such as a registrar, 

minister, or religious leader. The ceremony should take place in the presence of at least two 

witnesses. 

6. Marriage Certificate: After the solemnization of the marriage, the authorized person completes 

and signs the marriage certificate. The certificate serves as proof of the marriage and is issued 

to the parties. 

7. Monogamy: Civil marriages under the Marriage Act are considered to be monogamous, meaning 

neither party is allowed to contract any other form of marriage while the civil marriage is 

subsisting. 

8. Prohibited Degrees: Parties must not be within the prohibited degrees of kinship or affinity, as 

specified in the law. If they are closely related, the marriage would be considered void. 

9. Consent: In cases where one or both parties are under the age of 21, the consent of the parent 

or guardian is required for the marriage to be valid. 

10. Registration: After the solemnization of the marriage, it is essential to register the civil marriage 

with the Registrar of Marriages. The registration should take place within a specified period, 

typically not later than 15 days after the solemnization of the marriage. The registration process 

involves providing the necessary documents and information to the Registrar, including the 

marriage certificate and any other required forms. 

11. Dissolution and Divorce: In the event that the civil marriage encounters irreconcilable differences 

or issues, the parties may seek legal dissolution or divorce. The Divorce Act in Uganda governs 

the dissolution of civil marriages and provides procedures and grounds for divorce. It is important 

to adhere to the legal requirements and procedures for divorce as stipulated in the Divorce Act 

to ensure the dissolution is recognized and valid. 

12. Legal Rights and Responsibilities: Civil marriages come with certain legal rights and 

responsibilities for both parties. These may include property rights, inheritance rights, financial 

obligations, and parental rights if children are involved. The rights and responsibilities of the 

parties are governed by the laws of Uganda, including the Marriage Act and other relevant 

legislation. 

13. Jurisdiction and Forum: The Marriage Act specifies the jurisdiction and forum for civil marriages 

in Uganda. The Act designates specific registrars and authorized persons who have the authority 

to solemnize civil marriages. It is important to ensure that the marriage is solemnized by an 

authorized person within the proper jurisdiction to ensure its legal validity. 



 

 

14. Compliance with Formalities: It is crucial for parties entering into a civil marriage to comply with 

all the formalities and requirements specified under the Marriage Act. Failure to comply with 

these formalities, such as giving proper notice, obtaining the necessary consents, or following 

the prescribed procedures, may render the marriage void or invalid. 

15. Capacity to Contract a Marriage: One of the fundamental legal issues is determining whether the 

parties have the legal capacity to enter into a civil marriage. The Marriage Act sets the minimum 

age for marriage at 18 years for both parties. If either party is under 21 years of age, consent 

from their parent or guardian is required. It is essential to ensure that both parties meet the legal 

requirements for capacity to contract a marriage. 

16. Prohibited Degrees of Kinship: The Marriage Act specifies prohibited degrees of kinship within 

which a civil marriage is not permitted. Parties must not be within the prohibited degrees of 

relationship as outlined in the Act. Marriages within these prohibited degrees are considered void 

and invalid. 

17. Consent: In civil marriages, the free and voluntary consent of both parties is a crucial 

requirement. Each party must give their full and informed consent to enter into the marriage 

without any coercion, fraud, or mistake. Lack of genuine consent can be grounds for challenging 

the validity of the marriage. 

18. Impediments: The Marriage Act identifies certain impediments that may prevent the celebration 

of a civil marriage. These include existing valid and subsisting marriages, mental incapacity, and 

certain blood relationships. It is important to ensure that no legal impediments exist that would 

invalidate the marriage. 

19. Formalities and Solemnization: The Marriage Act prescribes specific formalities and 

solemnization requirements for civil marriages. These include the presence of witnesses, the 

exchange of vows and rings, and the declaration of the marriage by an authorized person. Parties 

must adhere to these formalities and ensure that the marriage is properly solemnized according 

to the law. 

20. Recognition: A civil marriage solemnized in Uganda is recognized as a legal and valid marriage 

under Ugandan law. However, it is important to note that for the marriage to be recognized in 

other jurisdictions, it may be necessary to comply with additional legal requirements or 

procedures, such as obtaining an apostille or legalization of the marriage certificate. 

21. Registration: After the solemnization of a civil marriage, it is important to register the marriage 

within a specified timeframe. Section 14 of the Marriage Act requires the parties to register the 

marriage within 15 days after the solemnization. Failure to register the marriage may have legal 

implications and may affect the recognition and validity of the marriage. 

22. Dissolution and Divorce: The legal issues surrounding civil marriages also encompass the 

process of dissolution and divorce. The Divorce Act provides the legal framework for the 

dissolution of civil marriages in Uganda. Parties seeking to dissolve their civil marriage must 

comply with the requirements and procedures stipulated in the Divorce Act, which include 

grounds for divorce, jurisdiction, and the division of property and assets. 

23. Rights and Obligations: Civil marriages confer certain rights and obligations upon the parties. 

These include rights related to inheritance, property, custody of children, and spousal support. It 



 

 

is important for the parties to be aware of their legal rights and obligations within the context of a 

civil marriage. 

24. Jurisdiction: Understanding the jurisdictional aspects of civil marriages is essential. The Marriage 

Act defines the jurisdiction of courts in matters related to civil marriages, including marriage 

nullity, divorce, and other issues. Parties should be aware of the appropriate court where they 

can seek legal remedies or resolution of disputes related to their civil marriage. 

25. Legal Consequences: Civil marriages in Uganda have legal consequences that extend beyond 

the relationship between the parties. These consequences may include the recognition of the 

marriage by government agencies, taxation, immigration, and other legal aspects.  

 WITH AID OF ALL SPECIFIC LEGAL PROVISIONS CHRONOLOGICALLY SUMMARIZE ALL 

THE LEGAL ISSUES FOLLOWING CAPACITY TO CONTRACT A CIVIL MARRAIGE  

To be able to contract into a valid marriage the following attributes should be present, as enunciated in 

section 10 of the Marriage Act; thus Each of the parties must be above 21 years and if the parties are 

below this age, consent of the parties ought to be got. This should be read in line with Article 31 of the 

Constitution 1995, which lays down the majority age to be 18 years. One should be of sound mind. This 

is premised on the principle of contract law which is to the effect that in any contract there ought to be 

consensus ad idem. The intended marriage should be between a Male and Female; this is evident in the 

common law principle enunciated in HYDE VS HYDE (1863) LR P & D 130 where court defined marriage 

as the voluntary union of one man and one woman to the exclusion of all others. None of the party to the 

intended marriage is should be married by customary law to any person other than that person with whom 

such marriage is proposed. This is fortified in section 49 of the Marriage Act. Parties to the intended 

marriage should not be within the prohibited degrees of consanguinity or kindred. Theses degrees are 

referred to in the second schedule to the Customary Marriages Registration Act. CHURCH MARRIAGE 

The law applicable to civil marriages applies to church marriages; save that church marriages do not 

have an option for divorce. There are however, a few other rules which one ought to deal with. Section 

20 (1) of the Marriage Act provides that for a church marriage to be valid, it must be celebrated in licensed 

place of worship, presided over by recognized Minister; according to rights/usages of marriages observed 

in that church. Section 21 of the Marriage Act provides that in case of any impediment; the Minister should 

not celebrate the marriage, until he has been granted a registrar’s Certificate or a Minister’s licence. It 

must be noted further that according to section 20 (2) of the Marriage Act, the marriage must be 

celebrated between the hours 8.00 am – 6.00 pm. Section 22 provides further that the marriage has to 

be celebrated in a building duly licensed by Minister, or such place as Minister’s license may direct.  

 DISCUSS VOID AND VOIDABLE MARRIAGES.  

VOID.  

A void marriage is void ab initio. A decree of nullity can be sought by any person with a legitimate interest 

and can be sought by any person with a legitimate interest and can be pronounced at any time, even 

after the parties have died. IN DE RENEVILLE V DE RENEVILLE (1948) 1 ALL ER56, the court defined 

a void marriage as one that will be regarded by every court in any case in which the existence of marriage 

is in issue as never having taken place and can be treated so by both parties to it without the necessity 

of any decree annulling it. In RE ROBERTS (1978)3 ALL ER 225, the court held that if a marriage is 

declared void it is declared void on social and public policy grounds unlike in voidable marriages where 

the persons concerned with the grounds which make the marriage voidable are only the parties to the 



 

 

marriage and no one else. S.34 lays down the instances when a marriage shall be void and these include: 

1) S.34 (1) if it’s within the prohibited degrees of kindred or affinity or if either of the parties has contracted 

customary marriage with any other person other than the person with whom the marriage is now had. 2) 

S.34(2) where parties knowingly and willfully acquiesce in its celebration: a. In an unlicensed place 

without minister’s license b. Under false name or names c. Without the registrar’s certificate of notice or 

ministers license duly issued. d. Conducted by an unlicensed person.  

VOIDABLE MARRIAGES. In DE RENEVILLE, a voidable marriage was defined as a marriage that will 

be regarded by every court as a valid subsisting marriage until a decree annulling it has been pronounced 

by a court of competent jurisdiction. In RE ROBERTS, the court held that where a marriage is voidable, 

the matter is left entirely in the hands of the parties and the parties may not wish to take advantage of 

their undoubted right to have the marriage declared void.  

GROUNDS FOR VOIDABLE MARRIAGES.  

1. Non-consummation. S.12 (a) of the D.A allows an innocent party to petition for nullity on ground of 

permanent impotence. IN DE RENEVILLE, the court held that non-consummation of a marriage rendered 

a marriage voidable whether it was based on incapacity to consummate or owing to willful refusal. In D 

VA (1845) 163 ER 1039, the court held that consummation of the marriage requires ordinary and 

complete” rather than “partial and imperfect” sexual intercourse, including erection and penetration but 

not necessarily leading to orgasm. In SINGH V SINGH (1971)2 ALL ER828, the court held that where 

there is willful refusal, the refusal must be settled and definite and arrived at “without just excuse”, the 

husband is expected to use appropriate facts, persuasion and encouragement if his wife is shy, and her 

resistance to insensitive demand will not necessarily be regarded as willful refusal. In HORTON V 

HORTON (1947) 2 ALL ER 871, lord jowilt, stated that “willful refusal” means a settled and definite 

decision arrived at without just excuse, considering the whole history of the marriage.  

2. Failure to consent In RE ROBERT, the court held that absence of any consent renders a marriage 

voidable and not void. Consent to a marriage maybe voidable and not void. Consent to a marriage maybe 

varied by either insanity, duress or mistake as to the identity of the other or the nature of the ceremony.  

a) Insanity. In DURHAM V DURHAM (1885) 10 PD 80, the petitioner sought a decree of nullity and 

claimed his wife had not had the mental capacity needed for marriage. The court held that the contract 

of marriage is a very simple and which does not require a high degree of intelligence to comprehend. But 

a person who understands the language of the ceremony may still be affected by delusions or other 

insanity so as to have no real appreciation of its significance. Court found that the respondent had had 

sufficient capacity at the time of the marriage, though her condition had deteriorated later.  

b) Duress. In SINGH V SINGH (1971)2 ALL ER 828, for duress to suffice, it must be shown, it must be 

shown that the petitioners will was overborne or that her consent was obtained through force or fear. 

There must be a threat to the petitioner’s life, limb or liberty. In BUCKLAND V BUCKLAND (1967)2 ALL 

ER 300, petitioner while working in Malta, developed a 15-year-old girl. He was arrested and charged 

with corrupting a minor. He affirmed his innocence, but his solicitor and his employer both advised him 

that he was unlikely to be believed and his only hope of escaping a substantial prison sentence was to 

marry the girl. He went on to contract the marriage. On return to England, he sought to have the marriage 

annulled. The court annulling the marriage held that he had only consented because of his reasonable 

fear of imprisonment and that was not true consent.  

c) Mistake A mistake as to the identity of the other party is generally sufficient to make a marriage 

voidable, but a mistake as to his attributes or as to the effect of marriage is not. In the case of C V C 



 

 

(1942) NZLR 356, the petitioner met a man, respondent who claimed to be Michael Miller, a well-known 

boxer. She married him after a short courtship and subsequently found he was not miller at all and sought 

an annulment. The petition was dismissed. The court held that the petitioner was mistaken as to the 

respondent’s attributes rather than his identity. She intended to marry the man, respondent, standing 

beside her and was mistaken only as to his name and profession. In RE C AND D (1979) 35 FLR 340, 

the respondent was born a hermaphrodite. Underwent surgery as a young adult to remove the external 

signs of feminity. Married the petitioner and the marriage was never annulled. Wife (petitioner) filed 

formality. Granting a declaration of nullity, the judge said W had intended to marry a male and was 

therefore mistaken as to the identity of her partner and that would be sufficient grounds.  

3. Fraud or Misrepresentation: A marriage may be voidable if one party has been induced to marry 

the other based on fraud or misrepresentation. Section 13 of the Divorce Act provides that a 

marriage may be annulled if one party has wilfully deceived the other as to a material fact or 

circumstance essential to the marriage. 

4. Mental Incapacity: If one party lacks the mental capacity to understand the nature and 

consequences of the marriage contract, the marriage may be voidable. Section 12(b) of the 

Divorce Act allows for the annulment of a marriage on the ground of mental incapacity. 

5. Consent Obtained by Force: If one party's consent to the marriage was obtained through force 

or duress, the marriage may be voidable. The party subjected to force or duress may seek a 

decree of nullity based on this ground. 

6. Non-Disclosure of Impotence: If one party fails to disclose their impotence before the marriage 

and the other party was unaware of this condition, the marriage may be voidable. Section 12(a) 

of the Divorce Act allows for the annulment of a marriage on the ground of permanent impotence. 

7. Non-Disclosure of Prior Existing Marriage: If one party was already married at the time of the 

marriage ceremony and failed to disclose this information to the other party, the marriage may 

be voidable. The innocent party may seek a decree of nullity based on the non-disclosure of a 

prior existing marriage. 

8. Time Limit for Seeking Nullity: It is important to note that there is no specific time limit for seeking 

a decree of nullity for voidable marriages. However, it is advisable to seek legal advice and take 

appropriate action as soon as the grounds for nullity become known to the party seeking the 

annulment. 

Please note that the legal issues discussed above are based on the Marriage Act and the Divorce Act in 

Uganda. The specific application and interpretation of the law may vary depending on the individual 

circumstances of each case. Seeking legal advice from a qualified professional is recommended to 

ensure accurate and up-to-date information. 

 DISCUSS CAPACITY TO CONTRACT A CIVIL MARRAIGE  

To be able to contract into a valid marriage the following attributes should be present, as enunciated in 

section 10 of the Marriage Act; thus Each of the parties must be above 21 years and if the parties are 

below this age, consent of the parties ought to be got. This should be read in line with Article 31 of the 

Constitution 1995, which lays down the majority age to be 18 years. One should be of sound mind. This 

is premised on the principle of contract law which is to the effect that in any contract there ought to be 

consensus ad idem. The intended marriage should be between a Male and Female; this is evident in the 

common law principle enunciated in HYDE VS HYDE (1863) LR P & D 130 where court defined marriage 



 

 

as the voluntary union of one man and one woman to the exclusion of all others. None of the party to the 

intended marriage is should be married by customary law to any person other than that person with whom 

such marriage is proposed. This is fortified in section 49 of the Marriage Act. Parties to the intended 

marriage should not be within the prohibited degrees of consanguinity or kindred. Theses degrees are 

referred to in the second schedule to the Customary Marriages Registration Act.  

 DISCUSS CHURCH MARRIAGE  

The law applicable to civil marriages applies to church marriages; save that church marriages do not 

have an option for divorce. There are however, a few other rules which one ought to deal with. Section 

20 (1) of the Marriage Act provides that for a church marriage to be valid, it must be celebrated in licensed 

place of worship, presided over by recognized Minister; according to rights/usages of marriages observed 

in that church. Section 21 of the Marriage Act provides that in case of any impediment; the Minister should 

not celebrate the marriage, until he has been granted a registrar’s Certificate or a Minister’s licence. It 

must be noted further that according to section 20 (2) of the Marriage Act, the marriage must be 

celebrated between the hours 8.00 am – 6.00 pm. Section 22 provides further that the marriage has to 

be celebrated in a building duly licensed by Minister, or such place as Minister’s license may direct. IN 

DE RENEVILLE V DE RENEVILLE (1948) 1 ALL ER56, the court defined a void marriage as one that 

will be regarded by every court in any case in which the existence of marriage is in issue as never having 

taken place and can be treated so by both parties to it without the necessity of any decree annulling it. In 

RE ROBERTS (1978)3 ALL ER 225, the court held that if a marriage is declared void it is declared void 

on social and public policy grounds unlike in voidable marriages where the persons concerned with the 

grounds which make the marriage voidable are only the parties to the marriage and no one else. S.34 

lays down the instances when a marriage shall be void and these include:  

1) S.34 (1) if it’s within the prohibited degrees of kindred or affinity or if either of the parties has contracted 

customary marriage with any other person other than the person with whom the marriage is now had. 2) 

S.34(2) where parties knowingly and willfully acquiesce in its celebration:  

a. In an unlicensed place without minister’s license  

b. Under false name or names  

c. Without the registrar’s certificate of notice or ministers license duly issued.  

d. Conducted by an unlicensed person.  

1. Majority Age: Article 31 of the Constitution of 1995 sets the majority age at 18 years, while 

Section 10 of the Marriage Act requires parties to be above 21 years or to have the consent of 

the parties if they are below this age. 

2. Sound Mind: This principle is based on contract law, which requires parties to have the capacity 

to understand and consent to the terms of the contract. It is a fundamental requirement for 

entering into a valid marriage. 

3. Marriage between Male and Female: The common law principle established in Hyde v. Hyde 

(1863) LR P & D 130 defines marriage as the voluntary union of one man and one woman to the 

exclusion of all others. 

4. Prohibited Customary Marriages: Section 49 of the Marriage Act states that none of the parties 

to the intended marriage should be married by customary law to any person other than the person 

with whom the marriage is proposed. 



 

 

5. Prohibited Degrees of Consanguinity or Kindred: The prohibited degrees of consanguinity or 

kindred are referred to in the second schedule to the Customary Marriages Registration Act. 

6. Validity of Church Marriages: Section 20(1) of the Marriage Act requires church marriages to be 

celebrated in a licensed place of worship, presided over by a recognized minister, according to 

the rights and usages observed in that church. 

7. Impediments to Church Marriages: Section 21 of the Marriage Act states that if there are any 

impediments, the minister should not celebrate the marriage until a registrar's certificate or a 

minister's license has been granted. 

8. Timing of Church Marriages: According to Section 20(2) of the Marriage Act, church marriages 

must be celebrated between the hours of 8:00 am and 6:00 pm. 

9. Void Marriages: A void marriage is considered void ab initio and can be declared null and void 

at any time, even after the parties have died. Section 34 of the Marriage Act outlines instances 

when a marriage shall be void, such as being within prohibited degrees of kindred or affinity or 

when parties knowingly and willfully acquiesce in its celebration under certain conditions. 

10. Voidable Marriages: A voidable marriage is initially considered valid but can be annulled by a 

court of competent jurisdiction. The grounds for a voidable marriage include non-consummation 

and failure to consent due to reasons such as insanity, duress, or mistake. 

11. Non-Consummation: Section 12(a) of the Declaration of Annulment (DA) allows an innocent party 

to petition for nullity on the ground of permanent impotence. Non-consummation can render a 

marriage voidable, whether due to incapacity to consummate or willful refusal. 

12. Failure to Consent: Absence of consent renders a marriage voidable, not void. Consent to a 

marriage can be affected by insanity, duress, or mistake regarding the identity of the other party 

or the nature of the ceremony. 

 Insanity: In Durham v Durham (1885) 10 PD 80, it was held that a person with delusions or other 

forms of insanity that hindered real appreciation of the significance of the marriage ceremony 

lacked the mental capacity needed for marriage. 

 Duress: For duress to suffice as a ground for annulment, it must be shown that the petitioner's 

will was overborne or that consent was obtained through force or fear, threatening life, limb, or 

liberty. 

 Mistake: Mistake as to the identity of the other party is generally sufficient to make a marriage 

voidable. Mistakes regarding attributes or the effect of marriage may not be sufficient grounds. 

13. Prohibited Degrees of Kindred or Affinity: Section 34(1) of the Marriage Act states that a marriage 

shall be void if it is within the prohibited degrees of kindred or affinity. This means that parties 

who are closely related by blood or marriage are prohibited from marrying each other. 

Additionally, if either party has contracted a customary marriage with another person, the 

subsequent marriage will also be void. 

14. Knowingly and Willfully Acquiescing in a Void Marriage: According to Section 34(2) of the 

Marriage Act, a marriage will be void if the parties knowingly and willfully acquiesce in its 

celebration under certain circumstances. These circumstances include: 

a) Celebrating the marriage in an unlicensed place without a minister's license.  



 

 

b) Celebrating the marriage under false names. 

 c) Celebrating the marriage without the registrar's certificate of notice or a minister's license duly issued.  

d) The marriage being conducted by an unlicensed person. 

These provisions outline the situations in which a marriage will be deemed void and can be subject to a 

decree of nullity. It's important to consider the specific provisions of the relevant jurisdiction as laws may 

vary. 

15. Non-Consummation: According to Section 12(a) of the Divorce Act, non-consummation of a 

marriage can be grounds for a petition of nullity. If a party can establish that there has been 

permanent impotence preventing the consummation of the marriage, an innocent party may 

petition for nullity. 

16. Failure to Consent: Lack of consent can render a marriage voidable. This can occur due to 

various factors, including: 

a) Insanity: If a party lacked the mental capacity needed for marriage at the time of the ceremony, the 

marriage may be considered voidable. However, it is important to note that the capacity required for 

marriage is not necessarily high, and even individuals with some mental impairment may still possess 

the necessary capacity. 

b) Duress: If a party's consent to marriage was obtained through force, fear, or the overbearing of their 

will, the marriage may be considered voidable. Duress typically involves threats to life, limb, or liberty. 

c) Mistake: A mistake as to the identity of the other party can be sufficient to make a marriage voidable. 

However, a mistake regarding the attributes or the effect of marriage may not be grounds for nullity. 

17. : Fraud can be a ground for a voidable marriage. If one party deceives the other with regard to a 

material fact or conceals important information that would have affected the consent to the 

marriage, the deceived party may have grounds to seek a decree of nullity. The nature and extent 

of the fraud would determine its effect on the validity of the marriage. 

18. Bigamy: If one party is already legally married to another person at the time of the subsequent 

marriage, the marriage will be considered void. Bigamy refers to the act of entering into a second 

marriage while a previous marriage is still legally valid. The existence of a prior valid marriage 

prohibits the formation of a new valid marriage. 

19. Prohibited Degrees of Consanguinity or Affinity: Marriages between parties who are closely 

related by blood or marriage within the prohibited degrees may be considered void. The specific 

prohibited degrees can vary depending on the jurisdiction and the applicable laws. These 

restrictions are often in place to prevent incestuous relationships and to maintain the social and 

familial order. 

20. Lack of Parental Consent: In some jurisdictions, if one or both parties to a marriage are below 

the age of consent (which is usually 18 years), parental consent may be required for the marriage 

to be valid. If the necessary consent is not obtained, the marriage may be considered voidable. 

21. Invalid Formalities: Certain procedural requirements must be met for a marriage to be considered 

valid. These requirements may include obtaining a marriage license, complying with notice 

requirements, or following specific ceremonial procedures. If these formalities are not properly 

fulfilled, the marriage may be deemed voidable. 



 

 

22. Voidable Marriages and Time Limitations: In some jurisdictions, there may be time limitations 

within which a voidable marriage can be annulled. If a party fails to seek a decree of nullity within 

the prescribed time frame, the marriage may be considered valid and binding. The time limit 

varies depending on the jurisdiction, and it is important to adhere to these limitations when 

seeking annulment. 

23. Non-Consummation Due to Incapacity: If a marriage has not been consummated due to a party's 

physical or psychological incapacity to engage in sexual intercourse, it may be considered 

voidable. Non-consummation refers to the failure to achieve sexual intercourse within a 

reasonable period after the marriage. The incapacity must be permanent and go to the root of 

the marriage contract to provide grounds for annulment. 

24. Force or Coercion: If a party enters into a marriage due to force, duress, or coercion, the marriage 

may be voidable. The presence of threats, violence, or other forms of coercion that deprive a 

person of their free will and ability to give genuine consent can render the marriage voidable. 

25. Mental Incapacity: If one of the parties lacks the mental capacity to understand the nature and 

consequences of marriage, the marriage may be considered voidable. Mental incapacity can 

arise from mental illness, intellectual disability, or other factors that impair a person's ability to 

comprehend the significance of entering into a marital relationship. 

26. Mistake as to the Nature of the Ceremony: If a party enters into a marriage based on a mistaken 

belief about the nature of the ceremony or the legal consequences of marriage, the marriage 

may be voidable. The mistake must be fundamental and substantial enough to affect the party's 

consent to the marriage. 

27. Mistake as to Identity: If a party enters into a marriage based on a mistaken belief about the 

identity of the other party, the marriage may be considered voidable. The mistake must go to the 

core identity of the person and substantially affect the party's decision to marry.  

 SUMMARIZE ALL THE LEGAL ISSUES CHRONOLOGICALLY WITH THE AID OF SPECIFIC 

LEGAL PROVISIONS FOLLOWING APPROBATION OF VOIDABLE MARRIAGES.  

This occurs in situations where one of the parties is fully aware of facts making the marriage voidable 

and conducts himself although the marriage is valid, he/she may be estopped from revoking the marriage 

and will be deemed to have waived his or her rights. The defect will be cured once the innocent party 

approbates the marriage. In W and W (1952)1 ALL ER, the parties were married in 1941 but attempts by 

the husband to consummate the marriage were unsuccessful. In 1945, on the suggestion of the husband, 

the parties adopted a child and later in 1946, the husband left the wife and sought to annul the marriage 

for non –consummation. The court held that the husband had so approbated the marriage by his initiation 

of the adoption proceedings. In HARTHAN V HARTHAN (1948) 2 ALL ER, the husband sought a 

declaration of nullity on a claim of his own impotence and claimed that in their 20 years’ marriages he 

had been unable to engage in any sexual intercourse and court declined to grant him the decree.  

LEGAL EFFECTS OF MARRIAGE.  

1. Married status. Once married under the MA, you’re incapable of contracting another marriage during 

the subsistence of that marriage. In HYDE V HYDE, marriage is monogamous and during its subsistence 

one cannot purport to enter another relationship.  



 

 

2. Legal fiction of one person. At common law, when married, the personalities of husband and wife were 

fused into one hence there could be no civil action between the spouses for they were one and similarly 

spouses could not be jointly charged. However, Art 31 of the constitution provides for equality in marriage 

between husband and wife thus the wife cannot lose her personality to the husband. Further in MIDLAND 

BANK TRUST CO.LTD V GREEN, lord denning held that now days both in law and in fact, husband and 

wife are two persons not one. The severance being complete in all aspects except in so far as its stated 

by law or a judicial decision.  

3. Right of the wife to use the husband’s name. A marriage gives the wife the right to use the husbands 

name if she so wishes but this is not obligatory. IN FONDAL V GOLDSMITH, court held that while 

marriage confers a right to the wife to use her husband’s name, she cannot be forced to do so but if she 

desires, she can use it without swearing a deed pool.  Even after termination of the marriage, a wife 

may keep her husband’s name and the husband has no right to restrain her from using it except if she is 

using it for a fraudulent purpose. COWLEY V COWLEY (1900) P 305, upon dissolution of a marriage 

wife kept using the former husband’s name. He applied for an injunction restricting her from using the 

name. Court held that a man has no such property in his name as to title him to prevent a woman not his 

wife claiming to be such unless she does so maliciously.  

4. Presumption of legitimacy of children. Any child born during the subsistence of a marriage shall be 

presumed to have been fathered by the husband however this presumption can be rebutted if one shows 

overwhelming evidence to the contrary in: a. Where husband was temporarily or permanently impotent 

at the time of conception. b. Absence of the husband for a reasonably long time. In PRESTON JONES 

V PRESTON JONES (1956)1 ALL ER 124, the husband had not been around for over 360 days after a 

particular coitus, court held that the child was not his legitimate child. In Uganda there is no distinction 

between “legitimate” and illegitimate” children, they are all considered children. KAJUBI V KABALI (1944) 

11 EACA 34.  

5. Right to consortium or conjugal rights. In LYNCH V KNIGHT, consortium was defined as living together 

as husband and wife with all the incidents that flow from that relationship. The right to consortium is the 

right to the company, society and affection of a spouse in any matrimonial relationship. In PLACE V 

SCARLE (1932)2 ALL ER 497, court held that both husband and wife have a right to consortium and a 

right to each other and each of them has a right against any person who abuses that right without noble 

cause. Where one of the parties withdraws conjugal rights from the other unreasonably, the innocent 

party may petition court under S.20 of D.A for restitution of conjugal rights. Where the order is for 

restitution is granted and the other party against whom its issued does not comply, their property may be 

attached or be condemned to civil prison per O.22 R19 of the civil procedure rules. The non-compliance 

with the order as held in the case of RV JACKSON (1891) 1 Q.B 671, is a ground for separation or divorce 

because extra judicial means cannot be used to enforce the order. Forcing the non-conforming spouse 

into coitus amounts to marital rape. In R V R (Rape marital exemption) (1991)4 ALL ER 481, the 

defendant went to her parents’ house and forcefully had sex with her. His conviction for rape was upheld 

by the HOLs who stated that the status women and particularly married women has changed beyond all 

recognition and in modern times any reasonable person must regard the common law position as to 

general consent to sex upon marriage as quite unacceptable. The supposed marital exception in rape 

forms no part of the law of England today. In UGANDA V YIGA HAMID, HCT CRMINAL SESSION CASE 

0055 OF 2002, Justice Kibuuka Musoke convicted the accused of rape finding no evidence that the 

couple had been married or that the woman had consented to sexual intercourse. The court further held 

that even if the couple had been married, women were constitutionally entitled to equal rights in marriage 



 

 

and the right to human dignity thus, the women would not have been obligated to submit to sexual 

intercourse against her will.  

6. The right to maintenance. Under common law, the husband has a duty to maintain his wife. The right 

to maintenance is often tied to the continued enjoyment of conjugal rights. The right includes the right to 

a house and to be provided with recesses of like. In the case of KINTU V KINTU, DIVORCE APP. NO135 

OF 97, court held that the wife has a right to occupy the matrimonial home and be provided with 

necessaries of life and where this isn’t done, the wife can exercise what under common law is called the 

DESCETRED WIFES EQUITY, which means that the wife may insist on remaining in the matrimonial 

house if she is deserted by the husband.  

To summarize the legal issues discussed chronologically: 

1. Approbation of Voidable Marriages: When a party is aware of the grounds for a voidable marriage 

but continues to act as though the marriage is valid, they may be estopped from revoking the 

marriage and will be deemed to have waived their rights. 

2. Effect of Marriage: a. Monogamous Relationship: Marriage under the Marriage Act (MA) 

establishes a monogamous relationship, preventing the parties from entering into another 

marriage while the existing marriage is still valid. b. Legal Fiction of One Person: Under common 

law, the personalities of husband and wife were fused into one. However, Article 31 of the 

constitution establishes equality in marriage, recognizing that husband and wife are separate 

legal entities, except as otherwise stated by law or judicial decision. 

3. Right of Wife to Use Husband's Name: Marriage grants the wife the right to use her husband's 

name if she wishes, but it is not obligatory. Even after the marriage ends, the wife may choose 

to keep using the husband's name, except if it is done for fraudulent purposes. 

4. Presumption of Legitimacy of Children: Children born during a valid marriage are presumed to 

be fathered by the husband. However, this presumption can be rebutted with overwhelming 

evidence, such as temporary or permanent impotence of the husband at the time of conception 

or the husband's absence for a significant period. 

5. Right to Consortium or Conjugal Rights: Consortium refers to the right to the company, society, 

and affection of a spouse. Both husband and wife have a right to consortium, and any 

unreasonable withdrawal of conjugal rights may lead to a petition for restitution of conjugal rights. 

Non-compliance with the court order for restitution can result in property attachment or civil 

imprisonment. 

6. Maintenance Obligations: Under common law, the husband has a duty to maintain his wife, 

including providing a house and necessities of life. The right to maintenance is often connected 

to the enjoyment of conjugal rights. The deserted wife may exercise the "deserted wife's equity" 

to insist on remaining in the matrimonial home. 

Approbation of Voidable Marriages: The concept of approbation of voidable marriages relates to the 

legal issue mentioned in the text. It states that if a party is aware of facts making the marriage voidable 

but continues to conduct themselves as though the marriage is valid, they may be estopped from 

revoking the marriage and deemed to have waived their rights. This issue was illustrated in the case 

of W and W (1952)1 ALL ER, where the husband's initiation of adoption proceedings was considered 

as approbation of the marriage, preventing him from later annulling it for non-consummation. 



 

 

1. Effect of Marriage: 

 Monogamous Relationship: The legal issue of monogamy arises from the discussion, stating that 

once married under the Marriage Act (MA), a person cannot contract another marriage during 

the subsistence of that marriage. This was explained through the case of HYDE V HYDE, where 

the principle of monogamy was upheld, disallowing individuals from entering into multiple 

marriages simultaneously. 

 Legal Fiction of One Person: The legal issue of the fusion of personalities between husband and 

wife is mentioned in the text. It highlights that under common law, the personalities of husband 

and wife were fused into one. However, Article 31 of the constitution now recognizes equality in 

marriage, establishing that husband and wife are two separate persons. This issue was further 

elaborated through the case of MIDLAND BANK TRUST CO.LTD V GREEN, where Lord 

Denning stated that husband and wife are two separate persons in law and in fact, with certain 

exceptions defined by law or judicial decisions. 

3. Right of Wife to Use Husband's Name: The legal issue of a wife's right to use her husband's 

name is discussed in the text. It states that marriage gives the wife the right to use her husband's 

name, but it is not obligatory. The case of FONDAL V GOLDSMITH is referred to, highlighting 

that while marriage confers this right, the wife cannot be forced to use her husband's name. It is 

important to note that even after the marriage ends, a wife may choose to keep using her 

husband's name, except for fraudulent purposes. 

4. Presumption of Legitimacy of Children: The text mentions the legal issue of the presumption of 

legitimacy of children born during the subsistence of a marriage. It states that such children are 

presumed to be fathered by the husband. However, this presumption can be rebutted with 

substantial evidence, such as temporary or permanent impotence of the husband at the time of 

conception or the husband's extended absence. The case of PRESTON JONES V PRESTON 

JONES is cited as an example where the presumption of legitimacy was successfully rebutted 

based on the husband's absence. 

5. Right to Consortium or Conjugal Rights: The legal issue of the right to consortium or conjugal 

rights is discussed in the text. Consortium refers to the right to the company, society, and 

affection of a spouse. Both husband and wife have a right to consortium. The text mentions the 

case of LYNCH V KNIGHT, where consortium was defined, and the case of PLACE V SCARLE, 

which established that both spouses have a right to consortium and can take legal action against 

anyone who abuses that right without valid cause. It also mentions the possibility of seeking 

restitution of conjugal rights through legal means, as well as the potential consequences for non-

compliance with such court orders. 

6. The Right to Maintenance: The legal issue of the husband's duty to maintain his wife is discussed 

in the text. It states that under common law, the husband has an obligation to provide 

maintenance for his wife, including a house and necessities of life. The text mentions the case 

of KINTU V KINTU, which recognizes the wife's right to occupy the matrimonial home and be 

provided with necessities, and the possibility of invoking the "deserted wife's equity" if the 

husband deserts her. 

By relating the discussion to the legal issues provided in the text, we can see how each issue is supported 

by specific cases, legal provisions, and principles. However, it's important to consult legal professionals 

or refer to specific jurisdictional laws to obtain accurate and up-to-date information related to these issues. 



 

 

7. Voidable Marriages: The text mentions the concept of voidable marriages, which are marriages 

that are initially valid but can be annulled due to certain defects or grounds. Voidable marriages 

are different from void marriages, which are considered invalid from the beginning. The specific 

legal provisions governing voidable marriages may vary depending on the jurisdiction, but 

common grounds for annulment include lack of consent, fraud, duress, impotence, or non-

consummation of the marriage. The text refers to two cases, W and W (1952)1 ALL ER and 

HARTHAN V HARTHAN, which illustrate instances where attempts to annul the marriage were 

unsuccessful. 

8. Equality in Marriage: The text briefly touches upon the principle of equality in marriage. Article 

31 of the constitution is mentioned as the basis for recognizing equality between husband and 

wife. This means that both spouses have equal rights and should be treated as individuals with 

their own distinct personalities, rights, and responsibilities. The case of MIDLAND BANK TRUST 

CO.LTD V GREEN further supports the notion that, in modern times, husband and wife are 

considered as two separate persons, with certain exceptions recognized by law or judicial 

decisions. 

9. Right to Human Dignity: While not explicitly mentioned in the text, the concept of human dignity 

is significant in the context of marriage and family law. Marriage should uphold and respect the 

human dignity of both spouses. This includes the right to physical and emotional well-being, 

freedom from abuse or coercion, and the recognition of each individual's autonomy and self-

worth within the marital relationship. 

10. Dissolution of Marriage: The text briefly alludes to the possibility of the dissolution of marriage. 

Dissolution refers to the legal termination of a marriage. The specific procedures and grounds 

for divorce or dissolution may vary depending on the jurisdiction. Typically, grounds for 

dissolution may include adultery, cruelty, desertion, or irretrievable breakdown of the marriage. 

Dissolution proceedings may involve division of property, child custody and support matters, and 

other related issues. 

11. Marital Rape: The text briefly touches upon the issue of marital rape. It highlights the evolving 

legal perspective that considers any non-consensual sexual activity within a marital relationship 

as rape. The case of R V R (Rape marital exemption) is cited, where the House of Lords 

abolished the marital exemption, stating that the common law position on consent to sex upon 

marriage is unacceptable in modern times. This reflects the recognition of the importance of 

consent, autonomy, and the right to personal security within the context of marriage. 

12. Right to Use Husband's Name: The text briefly mentions that marriage gives the wife the right to 

use her husband's name if she wishes, but it is not obligatory. The case of FONDAL V 

GOLDSMITH is referenced, where the court held that while marriage confers the right to use the 

husband's name, the wife cannot be forced to do so. Furthermore, even after the termination of 

the marriage, a wife may choose to keep using her former husband's name, unless she is using 

it for fraudulent purposes. 

13. Presumption of Legitimacy of Children: According to the text, any child born during the 

subsistence of a marriage is presumed to have been fathered by the husband. However, this 

presumption can be rebutted if there is overwhelming evidence to the contrary. The text provides 

two examples: temporary or permanent impotence of the husband at the time of conception, and 

the absence of the husband for a reasonably long time. The case of PRESTON JONES V 



 

 

PRESTON JONES is cited, where the court held that the child was not the legitimate child of the 

husband due to his prolonged absence. 

14. Right to Consortium or Conjugal Rights: The text briefly mentions the right to consortium, which 

refers to the right to the company, society, and affection of a spouse within a matrimonial 

relationship. Both husband and wife have the right to consortium, and any person who abuses 

that right without just cause may be held liable. The text also mentions the possibility of seeking 

restitution of conjugal rights through legal means, as well as the potential consequences for non-

compliance with such orders, including attachment of property or civil imprisonment. 

15. Right to Maintenance: Under common law, the husband has a duty to maintain his wife. This 

right to maintenance is often tied to the continued enjoyment of conjugal rights. The text refers 

to the case of KINTU V KINTU, where the court held that the wife has a right to occupy the 

matrimonial home and be provided with the necessities of life if she is deserted by the husband. 

This may be enforced through the concept of the "deserted wife's equity." 

16. Property Rights: In the context of marriage, there are legal considerations regarding property 

rights. Depending on the jurisdiction, the concept of marital property or community property may 

apply. Marital property typically includes assets and debts acquired during the marriage, and it 

is subject to division upon divorce or separation. Community property laws, followed in some 

jurisdictions, consider all assets and debts acquired during the marriage as jointly owned by both 

spouses. 

17. Divorce and Dissolution of Marriage: The text does not provide specific details about divorce or 

dissolution of marriage, but it is an important legal issue related to marriage. Divorce is a legal 

process that terminates a marriage, allowing both parties to go their separate ways. The specific 

grounds for divorce, division of property, child custody, child support, and spousal support are 

typically governed by the laws of the jurisdiction in which the divorce is filed. 

18. Domestic Violence and Protection Orders: In the context of marriage, domestic violence can be 

a significant issue. Spouses have the right to live free from violence and abuse. In many 

jurisdictions, there are laws in place to protect victims of domestic violence, including the option 

to obtain protection orders or restraining orders against the abusive spouse. These legal 

measures aim to ensure the safety and well-being of the victim and any children involved. 

19. International Considerations: If the marriage involves individuals from different countries or if one 

or both parties are foreign nationals, there may be additional legal considerations. International 

marriages may involve issues such as jurisdictional disputes, recognition of foreign marriages, 

immigration and citizenship matters, and international child custody disputes. These issues may 

require the application of international treaties, conventions, and laws governing cross-border 

marriages. 

 

 WITH AID OF SPECIFIC PROVISIONS AND CASE LAW DISCUSS ALL THE LEGAL 

ISSUES IN THE FOLLOWING  

MAINTENANCE  

How a wife can enforce maintenance?  



 

 

a) ENFORCING HER RIGHT OF AGENCY OF NECESSITY. Arises in situation where the husband 

fails to provide for his wife necessaries. The wife is allowed to pledge or take goods on credit for a 

trader and trader will be able to sue the husband for the credit for the wife is treated as an agent for 

the husband. BIBERFELD V BERENS [1952] 2 ALL ER 237, in considering whether a wife, who has 

been compelled by her husband’s conduct to leave him, is her husband’s agent of necessity, regard 

must be had to her means. In the present case, the wife had assets which she could have been 

reasonably expected to use to pay for necessaries and accordingly, she was not her husband’s agent 

of necessity. 

 b) THROUGH A BILATERAL MAINTENANCE AGREEMENT. Spouses living in separation may 

include a clause in their separation agreement of maintenance and this agreement must be 

enforceable. In WILLIAMS V WILLIAMS | [1963] UKHL 6, a wife left her husband and the husband 

promised to make her weekly payment for her maintenance. He failed in this and the wife claimed 

arrears. The husband claimed that she had deserted and she could maintain herself. Lord denning 

held that a promise to perform an existing duty is sufficient consideration to support a promise, so 

long as there is nothing in transaction which is contrary to the public interest.  

c) MAINTENANCE ORDER FROM COURT. There is no provision in Uganda creating a right of a 

wife to seek a maintenance order where the marriage is still on going. Therefore, the petition is 

brought under the following provisions. Article 139 of the constitution, Section 14 of the Judicature 

Act, Section 98 of the Civil Procedure Act, Section 10 of the Magistrate Court Act (if in magistrate 

courts). These provisions grant the courts with the jurisdiction to hear family matters and in doing so 

may apply doctrines of common law and equity in ensuring there is maintenance between the 

husband and the wife. Rebuttal of common law presumption that a husband is liable to maintain his 

wife. In STRINGER V STRINGER (1952) 1 ALL ER 373, the husband and wife separated by mutual 

consent in November 1946 and from that date the husband had not paid the wife any maintenance 

nor had she demanded any maintenance until 17th July 1951, when she issued a summons for willful 

neglect to maintain. Court held that proof of consensual separation of spouses without any agreement 

by the parties regarding the maintenance of the wife is sufficient to rebut the common law 

presumption that a husband is liable to maintain his wife.  

THE RIGHT TO MATRIMONIAL CONFIDENCE This bars spouses from disclosing matters which 

come to their knowledge as a result of a marriage relationship. The parties to a marriage have an 

obligation of confidentiality towards one another and either can be restrained by injunction from 

revealing to 3rd party anything learned from the other in the course of their married life. In ARGYLL 

V ARGYLL (1965)1 ALL ER 611, the duties of Argyll divorced the wife on grounds of the wife’s 

adultery. The wife did not contest the divorce on the understanding that nothing more would be said 

about the adultery. The duke subsequently sold stories to newspaper giving intimate details of that 

and other aspects of the wife’s private life. The wife sought an injunction prohibiting the publication. 

The court granting the injunction held that, not only was the disclosure contrary to the undertakings 

that had been given earlier, but it was a breach of the confidence presumed to exist between husband 

and wife. 8. Matrimonial property (Article 26 and 31 of constitution) Justice Bbosa in KINTU V KINTU 

and cited with approval in HOPE BALIMBISOMWE V JULIUS RWABIBINURI. Matrimonial property 

was defined as property to which each spouse should be entitled to and this is property which the 

parties chose to call home and which they jointly contributed to. There is no statutory law in Uganda 

governing matrimonial property and therefore most of the reference is made to case law.  



 

 

CONTRIBUTIONS BY SPOUSES. RWABINUMI V BAHIMBISOMWE, the Supreme Court held that 

a spouse’s contribution to acquisition of property maybe direct or indirect monetary contribution and 

non-monetary contributions which enables the other spouse to either acquire or develop the property. 

In KIVUITU V KIVUITU C/A 26/85, it was held that a wife does contribute to the family in a thousand 

other ways including child bearing, looking after the family. It can’t therefore be said that only 

monetary contributions should be taken into account. Court further noted that the wife indirectly 

contributes to towards payments for household expenses, preparation of food, purchase of children’s 

clothing, organizing children for school and generally enhance the welfare of the family and this 

amounts to a substantial indirect contribution to the family income and assets which entitle her to 

equal share in the couples’ joint property. In RWABINUMI V BAHIMBISOMWE, the Supreme Court 

further held that property acquired prior to the marriage by either spouse, property inherited during 

marriage or property individually owned by either spouse where the other spouse has made no direct 

or indirect contribution remains individually owned property. Therefore, property held prior to 

marriage and property individually acquired during marriage does not become joint property. Where 

a spouse makes a direct/indirect contribution owned by another before the marriage, the spouse is 

entitled to share in the property to the extent of their contribution as was in MAYAMBALA V 

MAYAMBALA DIVORCE CAUSE NO.3 OF 1998  

BANK ACCOUNTS. Wives and husbands may have their separate accounts. It’s also possible that 

they may have joint accounts or a joint pool from which they deposit or withdraw money though not 

necessarily in equal propositions. As a result, they acquire a joint interest their in. In JONES V 

MAYNARD (1951)1 ALL ER 802, where the husband authorized his wife to draw on his account 

which was after used as a joint account. Into the account dividends from both the husband and the 

wife’s investment were deposited thereon. The two had not agreed on what their rights are in this 

joint venture but they regarded the account as their pint property. The court held that the wife’s action 

for an equal share in the balances on the account and the investments carried out using monies 

drawn from the account would succeed. On the evidence the intention of the parties was to constitute 

a poll of their resources in the form of a joint account, it was not consistent with that intention to divide 

the monies in the account and the investments made with monies withdrawn therefore by reference 

to the amounts respectively contributed to the account by each of them and therefore the husband 

must be regarded as trustee for the wife of one half of the investment and of the balance of the 

account.  

SAVINGS FROM HOUSEHOLD EXPENSES. IN BLACKWELL V BLACKWELL (1943) 2 ALL ER 

579, on separation, the wife was found to have 103 pounds as savings in a cooperatives society and 

it was established that these savings were balances off the weekly housekeeping allowance made 

to the wife by the husband while the parties were still being together. It was contended that this sum 

was her own property. Court held that it was clear that the source of the money was the husband’s 

weekly allowance and in the absence of sufficient evidence to the contrary the money was still the 

husband’s property. However, lord denning dissented in the case of HODDINOT V HODDINOT 

(1949) 2 K.B 406, where he stated that the position adopted by his colleagues as was in BLACKWELL 

V BLACKWELL might well work an injustice for it took no account of the fact that any savings from 

the house keeping money were as much due to the wife’s skill and economy as a house wife as to 

her husband’s earning capacity. In light of Article 26, art. 31 of the constitution and decisions such 

as KIVUIT V KIVUIT AND JULIUS V HOPE, the balance from housekeeping allowance must be 

shared equally.  



 

 

WEDDING GIFTS. Whether or not a gift belongs to one spouse alone or both of them is a question 

of the donor’s intention. It is generally presumed that wedding presents in absence of any evidence 

to the contrary from the friends of either spouse (3rd party) belongs to that spouse alone. In SAMSON 

V SAMSON (1960) 1 ALL ER 653, it was stated that there is no principle of law that wedding presents 

are joint wedding presents to both spouses. If there is evidence of intention on the part of the donor, 

that may determine whether the gift belongs to one spouse or both, but if there is no such evidence, 

the inference may be drawn that gifts from relatives and friends of a spouse were gifts to that spouse 

property which was given to one spouse may also become the property of both by subsequent 

conduct. IN HOPE BAHIMBISOMWE V JULIUS RWABIBINUMI, DIVORCE CAUSE NO 4/2004, the 

court ordered the couple to share the marriage gifts equally given how they had subsequently 

conducted themselves in regard to the gifts. Where a donor gifts for a joint use or ownership of the 

spouse, the gifts will be treated as jointly owned by the spouses. In KELNER V KELNER (1939) 3 

ALL ER 957, where a 100-pound deposited by the wife’s father at the time of the marriage in a joint 

bank account in both spouses’ names, was ordered to be divided equally between them. Court also 

noted that the spouse’s subsequent conduct may turn a gift to one of them into joint property.  

1. Enforcing Her Right of Agency of Necessity: 

 The wife can enforce maintenance by acting as the husband's agent of necessity. 

 Biberfeld v Berens [1952] 2 All ER 237 established that the wife's agency of necessity depends 

on her means. If she has assets that could reasonably be used to pay for necessaries, she may 

not be considered the husband's agent of necessity. 

2. Through a Bilateral Maintenance Agreement: 

 Spouses living in separation can include a maintenance clause in their separation agreement. 

 In Williams v Williams [1963] UKHL 6, the court held that a promise to perform an existing duty 

is sufficient consideration to support a promise, as long as it is not contrary to the public interest. 

Therefore, a bilateral maintenance agreement can be enforceable. 

3. Maintenance Order from Court: 

 In Uganda, the right of a wife to seek a maintenance order is not specifically provided for. 

 However, Article 139 of the Constitution, Section 14 of the Judicature Act, Section 98 of the Civil 

Procedure Act, and Section 10 of the Magistrate Court Act grant the courts jurisdiction to hear 

family matters, apply common law and equity principles, and ensure maintenance between 

spouses. 

4. Rebuttal of Common Law Presumption: 

 In Stringer v Stringer (1952) 1 All ER 373, consensual separation without an agreement regarding 

maintenance can rebut the common law presumption that a husband is liable to maintain his 

wife. 

5. The Right to Matrimonial Confidence: 

 Spouses have an obligation of confidentiality towards each other and can be restrained from 

disclosing information learned in the course of marriage. 



 

 

 Argyll v Argyll (1965) 1 All ER 611 established that breaching the confidence presumed to exist 

between husband and wife, especially after undertakings of non-disclosure, can be a violation of 

the right to matrimonial confidence. 

6. Matrimonial Property: 

 Matrimonial property rights are governed by case law in Uganda, as there is no specific statutory 

law. 

 Kintu v Kintu and Hope Bahimbisomwe v Julius Rwabibinuri recognized the concept of 

matrimonial property, defined as property jointly contributed to by both spouses, including the 

home they chose. 

 Contributions to the acquisition of property can be monetary or non-monetary, and both spouses' 

contributions must be considered. 

 Property owned prior to marriage or individually acquired during marriage without contributions 

from the other spouse remains individually owned property. 

7. Bank Accounts: 

 Spouses may have separate or joint accounts, and their interests in joint accounts are acquired 

through a joint venture. 

 Jones v Maynard (1951) 1 All ER 802 established that if there is evidence of the intention to 

create a joint account and pool resources, the balance and investments in the account are to be 

divided equally between the spouses. 

8. Savings from Household Expenses: 

 Savings from housekeeping money can be subject to division. 

 Blackwell v Blackwell (1943) 2 All ER 579 held that in the absence of sufficient evidence to the 

contrary, savings from housekeeping money are considered the husband's property. 

 However, dissenting in Hoddinot v Hoddinot (1949) 2 K.B 406, Lord Denning argued that savings 

resulting from the wife's skill and economy as a homemaker should be considered joint property. 

9. Wedding Gifts: 

 The ownership of wedding gifts depends on the donor's intention. 

 Samson v Samson (1960) 1 All ER 653 established that wedding presents are generally 

presumed to belong to the spouse to whom they were given. 

 However, subsequent conduct of the spouses can turn gifts to one spouse into joint property. 

 Hope Bahimbisomwe v Julius Rwabibinumi held that the division of marriage gifts should be 

equal, considering the conduct of the spouses. 

It's important to note that the legal issues and case law mentioned here are specific to Uganda and may 

not apply universally. Legal advice should be sought to understand the jurisdiction-specific laws and 

regulations regarding maintenance and matrimonial property rights. 

10. Maintenance and Child Support: 



 

 

 While not explicitly mentioned in the provided text, it's important to note that maintenance often 

includes provisions for child support as well. 

 The legal obligation to provide financial support for children is typically addressed in family law 

statutes or regulations specific to each jurisdiction. 

 In cases where children are involved, the court may consider factors such as the needs of the 

child, the financial capacity of each parent, and the best interests of the child when determining 

maintenance and child support arrangements. 

11. Enforcement of Maintenance Orders: 

 Once a maintenance order is granted by the court, it is important to ensure its enforcement. 

 The specific procedures for enforcement may vary depending on the jurisdiction, but common 

methods include wage garnishment, seizure of assets, or other legal remedies available to collect 

unpaid maintenance. 

 If a spouse fails to comply with a maintenance order, the other spouse may seek legal remedies 

to enforce the order, such as applying for a contempt of court ruling. 

12. Modification of Maintenance Orders: 

 Maintenance orders are not necessarily set in stone and can be modified under certain 

circumstances. 

 If there is a substantial change in circumstances, such as a significant change in the financial 

situation of either spouse, a request for modification of the maintenance order can be made to 

the court. 

 The court will consider the new circumstances and may adjust the maintenance amount or other 

terms accordingly. 

1. Enforcing the Right of Agency of Necessity: When a husband fails to provide necessaries for his 

wife, the wife may act as an agent of necessity. She is allowed to pledge or take goods on credit 

from a trader, who can then sue the husband for the credit, treating the wife as the husband's 

agent. However, it should be noted that in the case of Biberfeld v Berens [1952] 2 All ER 237, 

the court considered whether a wife, who was compelled by her husband's conduct to leave him, 

acted as an agent of necessity. The court held that if the wife has assets she could have 

reasonably used to pay for necessaries, she may not be considered an agent of necessity. 

2. Bilateral Maintenance Agreement: Spouses who are living separately can include a maintenance 

clause in their separation agreement. In Williams v Williams [1963] UKHL 6, a wife left her 

husband and the husband promised to make weekly payments for her maintenance. When the 

husband failed to fulfill this promise, the wife claimed arrears. The court held that a promise to 

perform an existing duty is sufficient consideration to support a promise, as long as it is not 

contrary to public interest. 

3. Maintenance Order from Court: In Uganda, there is no specific provision creating a right for a 

wife to seek a maintenance order while the marriage is ongoing. However, provisions such as 

Article 139 of the constitution, Section 14 of the Judicature Act, Section 98 of the Civil Procedure 

Act, and Section 10 of the Magistrate Court Act (if in magistrate courts) grant the courts 



 

 

jurisdiction to hear family matters. The court can apply common law and equity principles to 

ensure maintenance between husband and wife. 

4. Rebuttal of Common Law Presumption: There is a common law presumption that a husband is 

liable to maintain his wife. However, this presumption can be rebutted by proof of consensual 

separation without any agreement regarding the wife's maintenance. In Stringer v Stringer (1952) 

1 All ER 373, the court held that a husband's liability to maintain his wife can be rebutted if there 

is evidence of consensual separation without an agreement on maintenance. 

5. Right to Matrimonial Confidence: Spouses have an obligation of confidentiality toward each 

other, and they can be restrained by injunction from disclosing to third parties any matters learned 

from the other during their married life. In Argyll v Argyll (1965) 1 All ER 611, the court granted 

an injunction against a husband who had disclosed intimate details of his wife's private life, 

breaching the confidence presumed to exist between spouses. 

6. Matrimonial Property: While there is no statutory law in Uganda governing matrimonial property, 

case law provides guidance. Matrimonial property refers to property to which each spouse is 

entitled, which they jointly contributed to, and which they chose to call home. Contributions to the 

acquisition of property can be direct or indirect, including non-monetary contributions.  

7. Matrimonial Property (continued): In the case of Rwabinumi v Bahimbisomwe, the Supreme 

Court held that a spouse's contribution to the acquisition of property can be in the form of direct 

or indirect monetary contributions, as well as non-monetary contributions that enable the other 

spouse to acquire or develop the property. The court recognized that wives contribute to the 

family in various ways, including childbearing, looking after the family, and other non-monetary 

contributions. Therefore, it cannot be solely based on monetary contributions when determining 

entitlement to matrimonial property. The court emphasized that indirect contributions made by 

the wife towards household expenses, child-rearing, and overall family welfare entitle her to an 

equal share in the joint property. 

8. Bank Accounts: Spouses may have separate bank accounts or joint accounts from which they 

deposit or withdraw money, though not necessarily in equal proportions. In the case of Jones v 

Maynard (1951) 1 All ER 802, where a husband authorized his wife to draw on his account, which 

later became a joint account, the court held that the wife was entitled to an equal share in the 

balances on the account and the investments made using the funds. The court considered the 

intention of the parties in constituting a pool of their resources through a joint account, and it held 

that the husband must be regarded as a trustee for the wife of one-half of the investment and the 

balance of the account. 

9. Savings from Household Expenses: The question of whether savings from household expenses 

belong to one spouse alone or both depends on the evidence and the parties' intentions. In the 

case of Blackwell v Blackwell (1943) 2 All ER 579, the court held that savings from the husband's 

weekly housekeeping allowance, in the absence of sufficient evidence to the contrary, were 

considered the husband's property. However, Lord Denning expressed a dissenting view in 

Hoddinot v Hoddinot (1949) 2 KB 406, stating that such an approach could be unjust as it fails to 

consider the wife's skill and economy as a homemaker. In light of constitutional provisions and 

relevant case law, the balance from housekeeping allowances should be shared equally between 

spouses. 



 

 

10. Wedding Gifts: Whether wedding gifts belong to one spouse alone or both depends on the 

donor's intention. In the absence of evidence to the contrary, it is generally presumed that 

wedding presents belong to the respective spouse. However, evidence of the donor's intention 

or subsequent conduct by the spouses may determine the ownership of the gift. In Hope 

Bahimbisomwe v Julius Rwabibinumi (Divorce Cause No 4/2004), the court ordered the couple 

to share the marriage gifts equally based on their subsequent conduct. If a gift is intended for 

joint use or ownership, it will be treated as jointly owned by the spouses. 

10. Custody and Maintenance of Children: In matters of custody and maintenance of children, 

various legal principles and provisions come into play. These issues are primarily governed by 

the best interests of the child. The court may consider factors such as the child's age, health, 

education, and overall well-being when making decisions regarding custody and maintenance. 

In Uganda, relevant laws include the Children Act, which provides guidance on matters of 

custody, maintenance, and guardianship of children. 

11. Variation and Enforcement of Maintenance Orders: Once a maintenance order is granted by the 

court, either party can seek to vary or enforce the order if circumstances change. For example, 

if the financial situation of either the husband or wife significantly changes, they can apply to the 

court to vary the maintenance order accordingly. In cases where one party fails to comply with 

the maintenance order, the aggrieved party can seek enforcement through legal means, such as 

filing a contempt of court application. 

12. Divorce and Financial Settlements: In the event of divorce, the court will consider the financial 

settlements between the parties. This may involve the division of matrimonial property, spousal 

maintenance, and other financial arrangements. The court will assess factors such as the parties' 

financial resources, needs, contributions, and the standard of living during the marriage when 

making decisions regarding financial settlements. 

13. Pre-nuptial and Post-Nuptial Agreements: Parties may enter into pre-nuptial or post-nuptial 

agreements to establish financial arrangements in the event of separation or divorce. These 

agreements can outline the division of property, spousal maintenance, and other financial 

matters. However, the enforceability of such agreements may vary depending on the jurisdiction 

and specific circumstances.  

 WITH AID OF SPECIFIC LEGAL AUTHORITY PROVIDED DISCUSS ALL THE LEGAL 

ISSUES IN THE FOLLOWING TEXT 

ISLAMIC MARRIAGES  

Islamic Marriages: 

1. Capacity to Contract a Marriage: The capacity to contract a Muslim marriage is governed by 

Sharia law. According to the Quran, parties intending to contract a Muslim marriage must have 

attained the age of puberty, and the bride must give her consent. The consent of the wali 

(guardian) is also a prerequisite. This is supported by the case of Husin vs. Saayah and Another 

(1980) 7 JH 183, where the court held that without the consent of the wali, the marriage is null 

and void. 

2. Formalities to Effect the Marriage: The celebration of a Muslim marriage is not explicitly provided 

for in the Marriage and Divorce of Mohammedans Act. Therefore, Sharia law prevails in this 



 

 

regard. The marriage can be celebrated anywhere, typically at the bride's home or a mosque. 

The Quran requires that the marriage be witnessed by at least two males or one male and one 

female (Quran Chapter 2, Verse 282). 

3. Registration of the Marriage: The Marriage and Divorce of Mohammedans Act provides for the 

appointment of a Registrar (Section 3). The marriage should be registered within one month from 

the date of marriage. If the husband dies before one month elapses, the widow can apply for 

registration. Non-registration does not render a valid marriage invalid but may have legal 

implications. 

Hindu Marriages: 

1. Capacity to Contract a Marriage: Hindu marriages are governed by The Hindus Marriage and 

Divorce of Act (Cap 250). The Act specifies that neither party should have a spouse living at the 

time of marriage, parties should be of sound mind, and the groom should have attained 18 years 

and the bride 16 years (with consent of the guardian if underage). Prohibited degrees of 

consanguinity or kindred are outlined in Section 2(2) of the Act. 

2. Formalities to Effect the Marriage: Hindu marriages are solemnized in accordance with the 

customary rites and ceremonies of either party. The Act recognizes various forms of 

solemnization, such as the Saptapadi (taking seven steps) or A and Koraj (completion on the 

fourth step). However, a marriage solemnized while a former spouse is living and the previous 

marriage is still in force is void. 

3. Importance of Domicile in a Marriage: Domicile plays a crucial role in determining the law 

governing the marriage, jurisdiction of courts in matrimonial causes, and proceedings for the 

adoption of children. The formal requirements of a marriage are governed by the domicile of the 

parties, as stated in Section 10(1)(a) of the Marriage Act. 

Islamic Marriages: 

4. Sharia Law: Sharia law plays a significant role in Islamic marriages. It provides guidelines and 

principles for various aspects of marriage, including the prerequisites for contracting a marriage, 

the rights and responsibilities of the parties, and the dissolution of the marriage. While the 

Marriage and Divorce of Mohammedans Act governs the registration of Islamic marriages, the 

substance and procedural aspects of the marriage are largely based on Sharia law. 

Hindu Marriages: 

4. The Divorce Act: Section 8 of The Hindus Marriage and Divorce Act states that the Divorce Act 

applies to marriages solemnized under the Hindu Marriage and Divorce Act. This means that 

provisions related to divorce, such as grounds for divorce, legal procedures, and maintenance, 

will be governed by the Divorce Act (Cap 249). 

 DISCUSS IMPORTANCE OF DOMICILE IN A MARRIAGE: 

Determination of the Law Governing the Marriage: Domicile is crucial in determining the applicable law 

to a marriage. Different countries may have their own laws regarding marriage, such as age requirements, 

consent, and prohibited degrees of relationships. The domicile of the parties helps establish which 

jurisdiction's laws govern the marriage, including its validity, rights, and obligations. 



 

 

Jurisdiction of Courts in Matrimonial Causes: The concept of domicile is also relevant in determining the 

jurisdiction of courts in matrimonial matters. Generally, the courts of the country where the parties are 

domiciled have jurisdiction to hear and decide cases related to the marriage, such as divorce, child 

custody, and division of matrimonial assets. 

Proceedings for Adoption of Children: Domicile can impact proceedings for the adoption of children. 

Adoption laws vary across jurisdictions, and the domicile of the parties may determine which adoption 

laws and procedures apply when adopting a child, whether domestically or internationally. 

Domicile's Importance in a Marriage: 

Domicile plays a crucial role in a marriage in several aspects, as mentioned in the text: 

1. Determination of the Law Governing the Marriage: The domicile of the parties helps determine 

which jurisdiction's laws apply to the marriage. Different countries may have varying laws 

regarding age requirements, consent, and prohibited degrees of relationships. The law of the 

domicile governs the formal requirements and validity of the marriage, as highlighted in Section 

10(1)(a) of the Marriage Act. 

2. Jurisdiction of Courts in Matrimonial Causes: The domicile of the parties is also relevant in 

determining the jurisdiction of courts in matrimonial matters. Courts in the country where the 

parties are domiciled generally have jurisdiction to hear and decide cases related to the marriage, 

including divorce, child custody, and division of assets. 

3. Proceedings for Adoption of Children: Domicile can also impact adoption proceedings. Adoption 

laws differ across jurisdictions, and the domicile of the parties may determine which adoption 

laws and procedures apply when adopting a child, whether domestically or internationally. 

 

 DISCUSS HINDU MARRIAGES 

Preliminaries and Prerequisites to Contract a Hindu Marriage: 

The Hindus Marriage and Divorce Act provide prerequisites for a valid Hindu marriage, as mentioned in 

the text: 

1. No Living Spouse: Neither party should have a living spouse at the time of the marriage. This 

ensures that the parties are not already married and are free to enter into a new marriage. 

2. Sound Mind: Both parties must be of sound mind, meaning they are mentally capable of 

understanding the nature and consequences of marriage. 

3. Minimum Age Requirements: The groom should have attained 18 years of age, while the bride 

should have attained 16 years of age. In the case of the bride being under 16 years, the consent 

of the guardian is required. 

4. Prohibited Degrees: Parties should not be within the prohibited degrees of consanguinity or 

kindred, as specified in Section 2(2) of the Act. These prohibited degrees include close blood 

relations, and marriages within these degrees are considered void. 

Celebration of the Marriage: 



 

 

The Hindu Marriage and Divorce Act stipulate that the marriage should be solemnized according to the 

customary rights and ceremonies of either party. Various customs and rituals, such as the Saptapadi 

(seven steps) or A and Koraj, are recognized as valid ways to solemnize the marriage. The Act also 

prohibits the marriage if either party has a living spouse at the time of marriage. 

It's important to remember that the specific legal authorities mentioned in the text are applicable to the 

jurisdictions cited. Different countries or regions may have their own specific laws, regulations, and 

interpretations regarding Islamic and Hindu marriages. Therefore, it's crucial to consult the relevant 

legislation and seek legal advice from professionals knowledgeable in the laws of your jurisdiction for 

accurate and up-to-date information. 

 DISCUSS THE DIFFERENCE BETWEEN HINDU MARRIAGES AND ISLAMIC MARRIAGES 

Islamic marriages: 

1. Polygamy: Islamic law allows for polygamy, which means a man can have multiple wives 

simultaneously, subject to certain conditions and limitations. The issue of polygamy raises legal 

questions related to consent, financial obligations, and the rights and responsibilities of each 

spouse. Laws in different jurisdictions may vary in terms of the requirements and restrictions 

imposed on polygamous marriages. 

2. Divorce and Dissolution: The text mentions the Marriage and Divorce of Mohammedans Act, 

which likely provides provisions for divorce and dissolution of Islamic marriages. Legal issues 

may arise in relation to grounds for divorce, the process of obtaining a divorce, division of assets, 

custody of children, and spousal maintenance. Sharia law and its interpretation play a significant 

role in resolving these issues. 

Hindu Marriages: 

1. Dowry: Dowry is a practice that involves the giving of gifts or money by the bride's family to the 

groom or his family before or after the marriage. Dowry-related issues include the legality of 

dowry, dowry harassment, dowry deaths, and the enforcement of laws aimed at preventing 

dowry-related offenses. In many jurisdictions, dowry-related practices are strictly regulated or 

prohibited by law. 

2. Hindu Undivided Family (HUF): Hindu marriages may have implications on the formation or 

continuation of a Hindu Undivided Family (HUF). An HUF is a legal entity that includes all 

members of a joint Hindu family who are lineal descendants of a common ancestor. The marriage 

may affect issues related to the management, division, and inheritance of the HUF property. 

3. Maintenance and Alimony: Legal issues related to maintenance and alimony may arise in the 

event of a divorce or separation. The determination of spousal support, child support, and the 

financial obligations of each party may involve complex calculations and considerations, 

including the income, earning capacity, and financial needs of the parties involved. 

4. Interfaith Marriages: In cases where a Hindu marries a person of a different religious faith, legal 

issues may arise regarding the recognition and validity of the marriage, the rights of each spouse, 

and the religious practices and upbringing of any children from the marriage. These issues often 

involve questions of personal law, constitutional rights, and societal norms. 

Islamic Marriages: 



 

 

1. Custody of Children: In the event of a divorce or separation, the issue of child custody arises. 

Determining the custody rights of each parent, visitation schedules, and the best interests of the 

child are important legal considerations. Islamic law, as well as local family laws, may provide 

guidance on child custody matters. 

2. Inheritance and Succession: Upon the death of a spouse, inheritance and succession issues 

come into play. The distribution of assets, property rights, and the rights of surviving spouses, 

children, and other relatives are governed by applicable laws and may involve complex legal 

processes. 

Hindu Marriages: 

1. Dissolution of Marriage: While the text mentions the application of the Divorce Act to marriages 

solemnized under the Hindu Marriage and Divorce Act, the specific grounds and procedures for 

divorce in Hindu marriages can vary. Legal issues may arise regarding fault-based or no-fault 

divorces, separation periods, mediation, and the division of matrimonial assets. 

2. Inter-caste and Inter-religious Marriages: In cases where individuals from different castes or 

religions marry, legal issues may arise related to social acceptance, family opposition, and 

potential discrimination. These issues may involve constitutional rights, personal laws, and 

societal norms, and can impact various aspects of the marriage, such as registration, recognition, 

and rights of the spouses. 

3. Marriage Nullity: There may be situations where a Hindu marriage is deemed null and void from 

the beginning due to certain legal impediments. Such issues could include cases of bigamy, 

fraud, lack of consent, or non-fulfillment of necessary requirements. The process of declaring a 

marriage null and void involves legal proceedings and may have implications for the rights and 

status of the parties involved. 

4. Domestic Violence: Domestic violence is a significant concern in marriages and partnerships. 

Legal protections, such as domestic violence laws and protection orders, are crucial in 

addressing instances of abuse, ensuring the safety of victims, and providing legal remedies and 

support. 

Islamic Marriages: 

1. Polygamy: Islamic law allows for polygamy, which is the practice of a man having multiple wives. 

However, there are legal issues that arise concerning the conditions, rights, and obligations 

associated with polygamous marriages, including the consent of existing wives, financial 

responsibilities, and potential disputes. 

2. Talaq and Divorce: The issue of divorce, particularly the methods of divorce and their legal 

implications, is significant in Islamic marriages. Talaq, or the unilateral right of a husband to 

divorce his wife, is a legal issue that requires adherence to specific procedures and can have 

various consequences for both parties. 

Hindu Marriages: 

1. Dowry System: The dowry system, although illegal in many jurisdictions, continues to persist in 

certain communities. It involves the exchange of goods or money from the bride's family to the 

groom's family before or after marriage. Legal issues surrounding dowry include dowry 

harassment, demands for dowry, and the legal remedies available to combat this practice. 



 

 

2. Interfaith Marriage Recognition: In cases where a Hindu individual marries a person of a different 

religion, legal issues can arise regarding the recognition and validity of the marriage. These 

issues may involve conversion, registration, and the applicability of personal laws of different 

religions. 

3. Maintenance and Alimony: In the event of a divorce or separation, issues related to the financial 

support of the spouse and any dependent children come into play. Determining the amount and 

duration of maintenance or alimony payments is a legal matter that considers factors such as the 

financial capacity of the parties and the standard of living during the marriage. 

4. Caste Discrimination: In some instances, caste discrimination may impact Hindu marriages. 

Legal issues surrounding inter-caste marriages, caste-based harassment, or denial of marriage 

rights based on caste can arise, requiring legal remedies to protect individuals from such 

discriminatory practices.  

 

 

 DISCUSS DIVORCE  

An action for divorce is founded on a breach of an obligation arising out of a valid marriage contract. 

Where the marriage is void, divorce is not applicable. In civil, church or Hindu marriages, the law 

applicable is the divorce act cap 249 For Islamic marriages, the marriage and divorce of the 

Mohammedans act applies. For customary marriage, the various customs under which the marriage was 

contracted apply to the divorce in so far as they conform to the constitution. KINTU V KINTU (DIVORCE 

APPEAL 135 OF 1997) [2001] UGHC 46 (20 AUGUST 2001. Following the decision in MIFUMI, where 

the refund of bride price was declared unconstitutional it’s not. Article 31(1) of the constitution is 

applicable to all the divorce in all the various marriage. Divorce under the various marriages customary 

marriages Depends on the communities and not the Divorce Act as enunciated in KINTU V KINTU 

(DIVORCE APPEAL 135 OF 1997) [2001] UGHC 46 (20 AUGUST 2001. The grounds for divorce include 

witchcraft, laziness, barrenness, incompatibility, impotence and adultery.  

 DISCUSS TERMINATION OF MARRIAGES  

A valid marriage may be terminated either by the death of the parties or by dissolution or divorce 

pronounced by a court of competent jurisdiction. Divorce is defined as the termination of a valid and 

subsisting marriage by a court of competent jurisdiction. It must be noted that for court to pass a decree 

of divorce, the Petitioner should have been domiciled in Uganda at the time the petition is presented. 

Before consideration of Divorce, it is incumbent to have the checklist below for resolution:  

1. Whether there is a valid and subsisting marriage between the parties?  

2. If so, whether the facts disclose any matrimonial offences?  

3. If so, whether X can petition court for divorce?  

4. What is the forum, procedure and documents?  

 GROUNDS FOR DIVORCE UNDER THE DIVORCE ACT. The divorce act under S.4 provides 

for the grounds for divorce. These include: adultery, desertion. In the case of UGANDA 

WOMENS LAWYERS ASSOCIATION V ATTORNEY GENERAL, CONSTITUTIONAL 



 

 

PETITION NO.2 OF 2003, court held that any of the grounds stipulated in S.4 was sufficient to 

entitle the petitioner to a divorce. In the case of KAZIBWE V KAZIBWE, D.C NO.3 OF 2003, 

court held that the position of law is that both adultery and cruelty are distinctive grounds each 

on its own rights upon which a decree for dissolution of marriage may be issued. The petitioner 

(wife) could therefore obtain a decree for divorce after proving to the satisfaction of the court 

either the ground of adultery or cruelty or both. IN REBECCA NAGIDDE V CHARLES STEVEN 

MWASA, CACA NO.160 OF 2006, the C.A set aside the decree nisi granted by the H.C on 

grounds that no matrimonial offence had been proved. The court reasoned that before the court 

grants a decree nisi, it must be satisfied that the petitioner has proved at least one matrimonial 

offence.  

1. ADULTERY. In the case of HABYARIMANA V HABYARIMANA (1980) HCB 139, adultery was 

defined as consensual sexual intercourse during the subsistence of the marriage between one 

spouse and a person of the opposite sex not being the other spouse. Burden of proof and standard 

of proof In MARY RUHARA V CHRISTPOHER RUHARA (1977) HCB 86, court held that the basic 

rule as established by case law is that in cases of adultery the burden of proof lies on the petitioner 

and its heavier burden than that lies on a party to an ordinary civil action though it is not high as in 

criminal case. Elements of adultery. 1. That the person was married  

2. They had sex with another person not being their spouse. The sexual intercourse must be complete 

for those to be adultery. IN DENNIS V DENNIS (1955)2 ALL ER 51, the court held that there is no 

distinction to be drawn between the word’s sexual intercourse in the definition of adultery and carnal 

knowledge in criminal law. It must be shown that there was penetration of female organ by the male 

organ however slight.  

 DISCUSS EVIDENCE IN ADULTERY CASES.  

It is not necessary to prove a direct fact of adultery. Adultery can be proved by circumstantial evidence 

as long as that evidence is cogent to the extent that it raises no other inference other than the fact 

that the respondent committed. PRESTON JONES V PRESTON JONES (1951)1 ALL ER 124, where 

the respondent had given birth to a child 360 days after the last time, she had had sexual intercourse 

with her husband the petitioner who for all those days had been away. In FRANK NIGEL OTHEMBI 

V ADONG GRACE CHODA DC NO.2 OF 1998, the petitioner found love letters in the respondent’s 

bag.  

CONDONATION OF ADULTERY. Under S.9 of the divorce act, adultery is deemed to have been 

condone where the offended party resumes conjugal cohabitation or was continued after discovery 

of the adultery. In Y. MUGONYA V TROPHY NAKABI MUGONYA (1975) HCB 297, it was stated 

that proof of condonation requires evidence of forgiveness and reinstatement of the relationship 

although further commission of matrimonial offences receives the condoned offence.  

CRUELTY Under S.4 (2) of the D.A, a spouse may petition for divorce on grounds of cruelty. In the 

case of HABYARIMANA V HABYARIMANA, the court stated that no conduct can amount to cruelty 

in law unless it has the effect of producing actual or apprehended to the petitioners physical or mental 

health. KASASA V KASASA (1976) HCB 348, the court held that in order to constitute cruelty, the 

petitioner must prove that the respondents conduct constitutes danger to their life, limbs or health, 

bodily or mental or a reasonable apprehension of it. The conduct of the respondent to constitute legal 

cruelty must be beyond the reasonable wear and tear of marriage life. In RUHARA V RUHARA, it 

was held that scalding a person with burning oil would be the most cruel and brutal act and a clear 



 

 

injury to life and limb. In the case of HABYARIMANA V HABYARIMANA (1980) HCB 139, the court 

held that before coming to a conclusion as to whether the respondents conduct amounts to legal 

cruelty, the court must consider the impact of the personality and conduct of one spouse or mind of 

the other and all incidents and quarrels between the spouses must be weighed from that point of 

view and regard must be heard on the circumstance of each case and the mental and physical 

conditions of the parties ,their characters and social status. It has further been suggested that in 

deciding whether a particular conduct amounts to cruelty as a matrimonial case, the whole relation, 

the entire conduct, the personality, the character and the social status of the parties must be taken 

into account. The court in HABYARIMANA, further noted that the burden of proof lies on the petitioner 

and the standard of proof is slightly higher than the preponderance of probability required in ordinary 

civil cases. In KIRUNGI DOREEN V MUGABE RONALD, DIVORCE CAUSE NO. 48 OF 2013, the 

respondent had abandoned the matrimonial home and moved to live with his mother. Before that he 

had also stopped sleeping in the matrimonial bed and opted for the couch. The court held that the 

respondent was guilty for cruelty. It reasoned that looking at the evidence in totality, the entire 

matrimonial relations between the parties including their conduct amounted to cruelty. This was 

manifest in his denial of sexual intimacy to the petitioner, physical and verbal abuse and heavy 

drinking. 3. Desertion. (it’s a form of self-help divorce) (S.4 of the divorce act) In the case of PATEL 

V PATEL (1965) E.A 560, court held that the constituents of desertion include: 1) That the husband 

or wife left the matrimonial home for the statutory period two years 2) Did so without the consent of 

the other partner 3) Did so with the intention of permanently ending cohabitation. IN ERUME V 

KYOMUGISHA, DIVORCE CAUSE NO.9 OF 2014, the wife disappeared without trace and the 

husband was granted a divorce on grounds of dissertation. The black’s law dictionary defines 

desertion as an actual abandonment or breaking off matrimonial cohabitation, by either of the parties, 

and a renouncing or refusal of duties and obligation of the relation with an intent to abandon or forsake 

entirely and not to return or resume marital relations.  

ELEMENTS 1. INTENTION TO DESERT. This is the notice to desert. There is no desertion unless 

the guilty spouse has the intention of remaining permanently separated from the other. If a spouse is 

away for business, is deployed in the army, ill, or in prison, the desertion is voluntary and will not be 

construed unless the intentions can be expressly proved. In KAYE V KAYE, THE TIMES 1953, the 

separation was not voluntary and under computation for all practical purposes, it was never possible 

for the wife to leave Poland and come to England, nor was the husband ever able to join her there. 

Where the deserting spouse is alleged to be insane, it is a question of fact to be determined by the 

courts whether he or she is capable of forming the necessary animus. IN PERRY V PERRY (1963) 

ALL ER 766, the wife left her husband because she suffered from an (unfounded) insane delusion 

that he was trying to murder her. It was held that her conduct had to be judged as though her belief 

was true and, in these circumstances, it was clear that there could be no desertion because she 

believed that she had good cause for leaving her husband. In KIRUNGI DOREEN V MUBAGE 

RONALD (SUPRA), court held that he had unreasonably deserted the petitioner by virtual of his 

having abandoned the matrimonial bed though his refusal to have sexual intercourse with the 

petitioner. CONSTRUCTIVE DESERTION. Where a spouse behaves in such a willful unreasonable 

and unjustifiable way that the other is driven out of his or her behavior, then there is desertion. 

Constructive desertion is therefore above republic conduct which has to be ascertained in light of the 

presumption that a man intends the natural and probable consequences of his acts per court in 

EDWARDS V EDWARDS (1948) P.268 C. A In LANG V LANG (1955) A.C 402, Lord Potter held that 

it is the intention of the deserting party which establishes desertion and that the intention permanently 

to end a relationship can be readily informed. Where a husbands conduct towards his wife was such 



 

 

that a reasonable man would know, and that the husband must have known, that in all probability it 

would result in the departure of the wife from the matrimonial home. That in the absence of rebutting 

evidence, there was sufficient proof of an intention on his part to disrupt the home and the fact that 

he nevertheless desired or requested her to stay did not rebut the information to be inferred from his 

acts that he intended to drive her out and he was guilty of constructive desertion. However, irritating 

idiosyncrasies” which get on a wife’s nerves are part of the lottery in which every spouse engages 

on marrying. In BUCHLER V BUCHLER (1947) P.25 AND 45, Asquth, LJ emphasized that the 

conduct must be more than the ordinary wear and tear of married life. The court stated constructively, 

the deserter may be the party who remains behind, if that party has been guilty of conduct which 

justifies the other party in leaving. Secondly to afford such justification, the conduct of the party 

staying need not have amounted to a matrimonial offence such as cruelty or adultery. But thirdly, it 

must exceed in gravity such behavior, vexatious and trying though it may be every spouse bargain 

to endure when accepting the other for better or worse. The ordinary wear and tear of conjugal life 

does not in itself suffice.  

DECREE OF DIVORCE AND ITS EFFECTS  

The decree is made in two stages; the decree is followed by the decree absolute as provided for 

under section 37 of the Divorce Act. It must be noted the petitioner may apply for the decree to be 

made absolute at any time after the expiration of six weeks from granting the decree Nisi. If a 

petitioner fails to move court within a reasonable time, the decree Nisi be made absolute, the Court 

may dismiss the suit. It must be noted that the purpose of the delay is to enable any person show 

cause why the said decree should not be made absolute by reason of the same having been obtained 

by collusion, or by reason of material facts not having been brought before court. This is fortified by 

the case of NEOGY V. NEOGY 19G7 EA GG4 (see) dictate to students. The Decree is only 

pronounced if court is satisfied that the petitioner has proved his/her case and has not been 

accessory to or has connived with the Respondent in the act complained of. Secondly, though the 

petition is brought before the court, court shalI not be bound to pronounce the decree if it finds that 

the petitioner has during the marriage been guilty of adultery or has taken unreasonable delay in 

presenting the petition.  

EFFECT OF PRONUNCIATION OF DECREE  

First and foremost, the marriage is dissolved and as a result, either spouse is thereafter free to re-

marry. It must be noted that the decree nisi does not have this effect and if either party remarries 

before it is made absolute. To this end, the subsequent marriage shall be void. This is fortified by 

section 39 of the Divorce Act. Secondly, the court may award damages against a co-Respondent for 

committed adultery with the wife of the petitioner, it must be noted that if the petitioner claims 

damages for the same, section 21 warrants that court may order male co-respondent to pay the 

damages granted and failure to pay can lead committal to civil prison. Thirdly, Court may make orders 

as to payment of permanent alimony by the husband to the wife that is, the husband is made to 

secure to the wife such sum of money as awarded by court. Permanent alimony is provided for in 

section 24 of the Divorce Act. Court may order upon passing of a decree absolute or on a decree of 

judicial separation obtained by the wife; whereby the husband is ordered to secure to the wife such 

sum of money as having regard to her fortune if any to the ability of the husband, and the conduct of 

the parties; as it thinks reasonable. Alimony may be paid by yearly, month or weekly payment for any 

period not exceeding the life of the wife as provided for under section 24 of the Divorce Act. Another 

point worth noting about alimony is that the alimony should not exceed one fifth of the husband’s 



 

 

average net income. This principle was enunciated in the case of GAKWAVU V. GASENGAYIRE 

(1977) HCB 322. Fourthly, court may make orders as relates to property under section 26 and 27 of 

the Divorce Act. This is fortified by the case of SAIDI V. MWANAMKULU (1978) LRT 200. Lastly but 

not least, court may make orders as to the custody, maintenance & education of the minor children 

of the marriage or for placing them under the protection of court under section 29 of the Divorce Act. 

This is fortified by the case of NYAKANA V. NYAKANA (1979) HCB 26.1 where court held on custody.  

JURISDICTION (FORUM)  

This is conversed in section 3 of the Divorce Act which states that where all parties are Africans, or 

where a petition for damages is lodged in accordance with section 21, jurisdiction may be exercised 

by a court over which presides a Magistrate Grade I or a chief Magistrate. The High Court has 

jurisdiction where not all the parties are African. It should be noted however that the High Court has 

original jurisdiction in all matters, so one can invoke the inherent powers of the High Court to hear 

the matter. In HOUGH V HOUGH, DIVORCE CAUSE NO.001/2006, the court held that the court in 

Uganda will have jurisdiction to hear the matter for as long as the petitioner establishes Uganda as 

his or her domicile of choice/origin. The court declared the issue of dependence domicile in relation 

to wives as being unconstitutional. In order to satisfy the court that the parties have acquired domicile 

of choice, they must prove that they have abandoned their domicile of origin and they have settled 

intention to permanently stay in Uganda. The blacks law dictionary (7th ed p.256), defines domicile 

as a place at which a person has been physically present and that the person regards as a home, a 

person’s true, fixed, principle and permanent home, to which that person intends to return and remain 

even though currently residing elsewhere. IN THORNHILL V THORNHILL (1965) EA 268, character 

and duration won’t be material where there is personal presence. IN ROBINAH KIYINGI V AGGREY 

KIYINGI C.A NO 41/2004, court held that the burden of proof is on the person alleging he has 

acquired a domicile of choice. The aspect of domicile must be strictly stated in the petition/pleadings. 

IN SATIVINDER SINGH V SANDNAR KAWR, H.C DIVIORCE CAUSE NO.2 OF 2002), judge 

Kagaba among other things dismissed a petition which was defective for non-disclosure of the 

domicile of the petitioner. The judge stated that divorce must be ascertained in order to determine 

whether the court has the jurisdiction to entertain the petition and grant the reliefs prayed for. Mere 

stating that the parties were Indian origin was not enough disclosure of domicile.  

GROUNDS FOR DIVORCE  

Section 4(1) of the Divorce Act provides grounds for divorce for the Husband. Thus, where since 

solemnization of the said marriage, the wife has been guilty of adultery, the husband can petition 

court for divorce. This means the husband relies on one ground. Section 4(2) of the Divorce Act 

provides grounds for divorce for the Wife. Thus, where since the solemnization of the marriage, a) 

The husband has changed the profession of the religion from Christianity to another religion and 

gone through another celebration of marriage, under Section 4(2) (a) b) Incestuous Adultery, under 

Section 4(2) (b) (i). c) Bigamy and adultery, under Section 4(2) (b) (ii). d) Marriage with another man 

couple with adultery, under Section 4(2) (b) (iii). e) Rape, Sodomy and bestiality, under Section 4(2) 

(b) (iv) f) Adultery and cruelty, under Section 4(2) (b) (v) g) Adultery and desertion without reasonable 

excuse for a period of two years or more, under Section 4(2) (b) (vi). It must be noted further that 

where the husband is relying is the Petitioner and relying on adultery as a ground, the alleged 

adulterer has to be joined as co respondent unless he is excused by court. Under paragraphs (a) and 

(b) of section 4 of the Divorce act.  



 

 

JURISDICTION IN ISLAMIC MARRIAGES. The marriage and divorce of Mohammedans act, under 

S.18 provides for jurisdiction under the act, any competent court can grant relief albeit doing so under 

Mohammedi’s law. Article 129(1) (d) of the constitution provides for Qadhir courts although these 

have not yet been operationalized by an act of parliament, the court in the case of SUMAYA 

NABAWANUKA V MED MAKUMBI (DIVORCE CAUSE NO.39 OF 2011), premising its decision on 

Art.274 of the constitution held that sharia courts operated by the Uganda Muslim Supreme Counsel 

were courts of competent jurisdiction to hear matters in matrimonial proceedings under the marriage 

and divorce of Mohammedi’s act. Court further held that the high court has jurisdiction to handle 

Mohammedan divorce and the law applicable must be Mohammedan law and not the law as provided 

in the D.A Look at the marriage and divorce of Mohammedan (jurisdiction) regulations (S.1NO 252-

3)  

JURISDICTION IN CUSTOMARY MARRIAGE. The customary marriage (registration) act is silent 

about the applicability of the divorce act. The law recognizes customary marriages and customary 

divorce however, it merely outlines that the marriage and divorce would be in accordance to one’s 

culture (S.1 (2)) IN KINTU V KINTU, DIVORCE APPEAL NO1997, justice.135 OF Bbosa, held that 

the formal courts have the jurisdiction to dissolve customary marriages however they must do so 

applying the customs of the culture under which the marriage was contracted in as far as those 

custom to the constitution.  

 STATE THE PROCEDURE IN DIVORCE PROCEEDINGS UNDER THE DIVORCE ACT.  

1. Proceeding for divorce are brought by petition to the court as provided under S.4 of the act. IN 

ANNE MUSISI V HERBERT MUSISI AND ANOR (DIVORCE CAUSE NO.14 OF 2007), it was held 

that divorce proceedings are commenced with a petition for dissolution of marriage by divorce, setting 

out the grounds on which the prayer for orders as to divorce relies.  

2. S.30 provides that the proceedings under the D.A are regulated by the civil procedure act.  

3. S.31 provides that every petition concisely states the nature the facts on which the claim is based 

and shall be verified as if it were a plaint and may be referred to as evidence during hearing. (This 

case it must be commissioned).  

4. Court may grant interlocutory applications that may arise during the proceedings for example in 

BASHEIJA V BASHEIJA AND ANOTHER, DIVORCE CAUSE NO.12 OF 2005, where the court 

granted an interlocutory application to stay proceedings, when the petitioners counsel prayed for the 

order since the parties were in advanced stages of reconciliation. 5. Proof of service of petition and 

summons is crucial as is the case in normal civil proceedings. 6. Divorce proceedings may be held 

in camera. In KIRUNGI V MUGABE, DIVORCE CAUSE NO.48 OF 2013, the court granted prayers 

as to the sitting of court in chambers and noted that matters of divorce warranted meticulous privacy. 

Section 35 of the Act also provides for proceedings in camera.  

The text you provided discusses various aspects of divorce law in Uganda, focusing on different 

types of marriages and the grounds for divorce. Here is a summary of the key points: 

 Divorce is based on a breach of obligations arising from a valid marriage contract. 

 The specific laws applicable to divorce depend on the type of marriage: Civil, church, or Hindu 

marriages are governed by the Divorce Act (Cap 249), Islamic marriages are covered by the 

Marriage and Divorce of the Mohammedans Act, and customary marriages are governed by the 

customs conforming to the constitution. 



 

 

 Article 31(1) of the constitution applies to all divorces in different types of marriages. 

 Customary marriages have their own grounds for divorce, including witchcraft, laziness, 

barrenness, incompatibility, impotence, and adultery. 

 For civil marriages, a valid and subsisting marriage can be terminated by death or divorce 

pronounced by a court. The petitioner must have been domiciled in Uganda at the time of filing 

the divorce petition. 

 The grounds for divorce under the Divorce Act include adultery and desertion. 

 Adultery requires proving consensual sexual intercourse between one spouse and a person of 

the opposite sex who is not their spouse. 

 Cruelty can be a ground for divorce if it produces actual or apprehended physical or mental harm 

to the petitioner. 

 Desertion occurs when one spouse leaves the matrimonial home without consent and with the 

intention of permanently ending cohabitation. 

 Adultery can be condoned if the offended party resumes conjugal cohabitation after discovering 

the adultery. 

 The burden of proof lies on the petitioner, and adultery can be proved through circumstantial 

evidence. 

 The divorce decree can be made in two stages: decree nisi and decree absolute. The petitioner 

can apply for the decree to be made absolute after six weeks from the decree nisi. 

 The effects of the decree include the dissolution of the marriage, allowing either spouse to 

remarry. If a party remarries before the decree absolute, the subsequent marriage is void. 

 Damages can be awarded against a co-respondent in cases of adultery, and the court may order 

the payment of alimony by the husband to the wife based on various factors. 

 STATE DIVORCE UNDER ISLAMIC MARRIAGES 

Islamic marriages are governed by the Marriage and Divorce of Mohammedans Act. Divorce in Islamic 

marriages can be initiated by the husband through talaq or by mutual consent of both parties through 

khula. Talaq can be pronounced verbally or in writing, and it must be followed by a waiting period known 

as iddah. During iddah, reconciliation between the parties is encouraged. 

The grounds for divorce in Islamic marriages include cruelty, desertion, failure to maintain, impotence, 

and non-compliance with the terms of the marriage contract. In Islamic law, the husband has the unilateral 

right to divorce, whereas the wife can seek divorce through khula by returning her dowry or making a 

financial settlement. 

The procedure for divorce in Islamic marriages involves the husband pronouncing talaq and notifying the 

wife, followed by the waiting period of iddah. If reconciliation is not achieved during iddah, the divorce is 

considered final. However, it's important to note that the Islamic divorce may not be recognized by civil 

courts unless it complies with the requirements of the civil law. 

 



 

 

 

 DIVORCE UNDER CUSTOMARY MARRIAGES 

Customary marriages are governed by the customs of the specific community, as long as they conform 

to the constitution. The grounds for divorce in customary marriages may vary depending on the customs 

of the community. Some common grounds for divorce include witchcraft, laziness, barrenness, 

incompatibility, impotence, and adultery. 

The procedure for divorce in customary marriages is determined by the customs of the community. It is 

important to consult the specific customs applicable to the marriage in question. The courts will consider 

the customs and traditions of the community when resolving divorce cases in customary marriages. 

In Uganda, divorce laws vary depending on the type of marriage. Civil marriages are governed by the 

Divorce Act, Islamic marriages by the Marriage and Divorce of Mohammedans Act, and customary 

marriages by the customs of the community. Each type of marriage has its own grounds and procedures 

for divorce. 

In civil marriages, grounds for divorce include adultery and desertion. Adultery must be proven through 

evidence, which can be direct or circumstantial. Cruelty is also recognized as a ground for divorce, and 

it must have a significant impact on the petitioner's physical or mental health. Desertion involves a spouse 

leaving the matrimonial home without consent and with the intention of permanently ending cohabitation. 

Islamic marriages allow divorce through talaq or khula. Talaq can be initiated by the husband, while khula 

requires mutual consent and the return of dowry or a financial settlement. Customary marriages depend 

on the customs of the community, and the grounds for divorce may vary. Witchcraft, laziness, barrenness, 

incompatibility, impotence, and adultery are some common grounds for divorce in customary marriages. 

It's important to consult the specific laws and customs applicable to each type of marriage when seeking 

a divorce in Uganda. The court will consider the relevant legal provisions and evidence presented to 

make a decision on the divorce case. 

 

 ANNE AND EMMA ARE RECENTLY DIVORCED HOWEVER ANNE HAS TOTALLY 

REFUSED TO LET EMMA SEE HIS CHILDREN OVER THE WEEKENDS, EMMA NOW 

WANTS TO GO TO COURT AND SEEK A REMEDY. DISCUSS CHILD CUSTODY AND 

MAINTENANCE 

In divorce cases, child custody and maintenance are important issues that need to be addressed. In 

Uganda, the best interests of the child are paramount in determining custody arrangements. The court 

will consider factors such as the child's age, health, and education when making custody decisions. Both 

parents are generally encouraged to maintain a relationship with the child, unless it is deemed to be 

against the child's welfare. 

Regarding maintenance, both parents have a legal obligation to financially support their children. The 

court may order one parent to pay child maintenance to the other based on the financial capabilities and 

needs of the child. The amount of maintenance can be determined by considering factors such as the 

income and earning capacity of both parents, the child's needs, and the standard of living the child was 

accustomed to during the marriage. 



 

 

PROPERTY DIVISION 

The division of property is another important aspect of divorce proceedings. In Uganda, the principle of 

equitable distribution is followed in the division of property acquired during the marriage. This means that 

the court will consider various factors, including the contributions of each spouse to the acquisition and 

maintenance of the property, the duration of the marriage, and the needs of each party. 

The court will aim to achieve a fair and just division of property, taking into account factors such as the 

financial contributions, non-financial contributions (such as homemaking or childcare), and future needs 

of the parties involved. It's important to note that property acquired before the marriage or as a gift or 

inheritance may be treated differently and may not be subject to division. 

SPOUSAL SUPPORT 

Spousal support, also known as alimony or maintenance, is another issue that may arise in divorce cases. 

In Uganda, spousal support is not specifically addressed in the law, but the court has discretion to award 

it based on the circumstances of the case. The court will consider factors such as the duration of the 

marriage, the financial needs and resources of each spouse, and the standard of living during the 

marriage. 

The court may order temporary or permanent spousal support, depending on the specific circumstances. 

Temporary support may be awarded during the divorce proceedings, while permanent support may be 

granted if one spouse is unable to support themselves after the divorce due to factors such as age, health, 

or limited earning capacity. 

In Uganda, divorce proceedings involve various legal issues, including child custody and maintenance, 

property division, and spousal support. The best interests of the child are prioritized when determining 

custody arrangements, and both parents have a legal obligation to financially support their children. 

Property acquired during the marriage is divided based on the principle of equitable distribution, 

considering factors such as the contributions of each spouse and the needs of the parties. Spousal 

support may be awarded based on the court's discretion, taking into account the circumstances of the 

case. 

It's important to consult with a legal professional who specializes in family law to understand the specific 

laws and procedures applicable to your situation and to ensure that your rights and interests are protected 

throughout the divorce process. 

 

1. GROUNDS FOR DIVORCE: The Divorce Act of Uganda provides several grounds for divorce, 

including adultery, cruelty, desertion, and irretrievable breakdown of marriage. These grounds 

are mentioned in Section 4 of the Act, which allows either spouse to petition for divorce on one 

or more of these grounds. 

2. JURISDICTION: The jurisdictional aspect of divorce proceedings is governed by Section 2 of the 

Divorce Act. It specifies that either spouse can file for divorce in Uganda if either of them is 

domiciled in Uganda at the time of filing or if either spouse has been a resident in Uganda for at 

least two years immediately preceding the filing. 

3. CHILD CUSTODY AND MAINTENANCE: The best interests of the child are paramount in 

determining custody arrangements, as emphasized in Section 26(1) of the Divorce Act. The court 



 

 

considers factors such as the child's age, health, and education when making custody decisions. 

The Act also places an obligation on both parents to financially support their children, as stated 

in Section 27(1). 

4. PROPERTY DIVISION: The principle of equitable distribution of property is followed in Uganda, 

as mentioned in Section 31(1) of the Divorce Act. The court considers factors such as the 

contributions of each spouse to the acquisition and maintenance of the property, the duration of 

the marriage, and the needs of each party when dividing property. 

 SUMMARIZE WHILE SPECIFICALLY PROVIDING SPECIFIC LEGAL AUTHORITY ALL THE 

LEGAL ISSUES DIVORCE IN ISLAM. 

 Islam immensely disapproves of divorce and encourages reconciliation of the event of disagreement but 

allows for divorce when it becomes inevitable. In AYOOB V AYOOB (1968) EA 72, court stated that 

marriage in Islam is not a temporary union and is meant for the entire span of life. Dissolution is however 

permitted if it fails to serve its objectives and has irretrievably broken down. It is purely contractual and 

not sacrament as it is in Christianity. Ground. The general ground of divorce in the Quran is the hopeless 

failure of one or both parties to discharge their marital duties and to consent with each other in kindness, 

peace and compassion. Forms. Marriage under Islamic law may be dissolved in four ways:  

1. By the husband through talaq (outside court)  

2. By mutual agreement of the spouses (khul)  

3. By a judicial order of separation in a suit that may be raised by either of spouses. (fask)  

4. Lian which is divorce by oath.  

TALAQ. Pre-requisites 

 • Husband should be sane  

• Husband should not be a minor  

• Husband should be exercising own discretion In AYOOB V AYOOB, court held that a Mohammedan 

marriage could be dissolved by talaq  

NUMBER OF PRONOUNCEMENTS.  

An adult of sound mind, married person has the right to pronounce “divorce” (talaq) to his wife during the 

marital life three times. The Quran 2; 229 says, a divorce is permissible twice, after that the parties should 

either hold together on equitable terms or separate with kindness. For two times the husband has the 

right to revoke the pronouncement and can continue usual marital relationship When he gives the 3rd 

talaq, then the spouses do not remain married.  

WHEN TO GIVE THE TALAQ.  

The wife should not be in her menses when the talaq is pronounced. Quran 65:2  

EFFECT/RE-MARRYING If a husband divorces his wife (irrevocably) he cannot after, re marry her until 

after she has married another husband and divorced her. After that period, the parties may re-unite. 

Quran 2:230. PROCEDURE  



 

 

1. The words used to convey the divorce must expressly convey the intention that the 

marriage tie is being dissolved.  

2. . The Talaq must be pronounced when the wife is in state of purity and the husband must 

abstain from having sexual inter course with his wife after pronouncing talaq for the 

period of the three months.  

3. The divorce may be given orally or in writing but must take place in the presence of two 

just men to keep testimony. Quran 65:2  

PROVISIONS.  

S.2 of the marriage and divorce of the Mohammedan act requires that the method of divorce to be carried 

out has to be in conformity with the rites and observances of the Mohammedan. S.5 (1) (a) of the act 

provides for the registration of divorce by the husband within one month from the date of divorce. Cases. 

In THE KING V. THE SUPERINTENDENT REGISTRAR OF MARRIAGES, HAMMERSMITH (EX PARTE 

MIR-AWRIWARUDA) (1917) KB 634, one of the issues raised was whether the declaration of divorce 

(talaq) made by the husband has the effect in England of dissolving a marriage contracted according to 

marry gain in England. The court held that a marriage solemnized in UK between a Mohamed domiciled 

in India and a Christian woman in UK cannot be dissolved by the husband handing to the wife a writing 

of divorcement although that would be an appropriate mode of effecting the dissolution of a Mohamedan 

marriage according to Mohammedan law. In RE MOHAMED HUSSIN AND HAZIMAH (1990)7 JH 189, 

the husband pronounced three talaqs at the same time. The appeal committee held that the three talaq 

pronounced at the same time effected only a single divorce. The appellants thus could re marry. FASK. 

Fask is a decree by the Khadi (judge) after the careful consideration of an application by the wife. Its 

basis is in Quran 2:229  

GROUNDS.  

1. Defect in one of the spouses: according to Malik School, shafii and hanbali schools, each couple is 

entitled to get divorce due disease and physical defect e.g., leprosy, madness, leucocythaemia and 

impotency. According to Shafii School what forms the basis is the infectiousness of the disease that are 

passed from husband to the wife.  

2. Failure to provide maintenance.  

3.Cruelty: if the fears that the husband will injure her person to such an extent that she is unable to live 

with him as husband and wife. Quran 4:128. In the Tanzanian case of ZAINABU V MOHAMMED (1973) 

EA 280, the wife brought the suit for divorce on grounds of inter alia cruelty. Court held that evidence of 

cruelty would lead to the dissolution of marriage under fask.  

4. Desertion by the husband:  

the reason for giving the right to the wife is to save her from injury and hardship. KHULA. It is an 

irrevocable divorce and is divorce by the woman. IN SALUM V ASUMIN, court held that a khula divorce 

is obtainable at the initiative of the wife and that although consideration for the khula divorce had not 

been paid in full, there was a valid divorce and the amount paid should be recovered from the wife or her 

father. Seaton j in particular said “with regard to divorce (khula) to be clear from the authorities of 

Mohammedan law” khula divorce is obtainable at the initiation of the wife. It is accomplished at once by 

means of appropriate words spoken or written by the two parties or their respective agents, the wife 

offering and the husband accepting compensation out of her property for the release of his marital rights. 

In HALIMA ATHUMANI V MAULIDI HAMISI (1991) TLR 179, appellant applied for divorce against her 



 

 

husband on grounds of cruelty on the part of her husband. She alleged that her husband insisted to have 

sex against the order of nature which she vehemently resisted. The court indicated that under the law, 

there are two ways in which female spouses may seek dissolution of the marriage. 1st is fask divorce, 

2nd a Moslem spouse can proceed to demand Khulu before a sheikh.  The provisions on registration 

apply. 

LIAN.  

If a husband puts forward slanderous accusation against his wife or a wife against her husband, the holy 

Quran lays down the procedure under 24:6-7 and 24:8-9. If a husband accuses his wife of adultery, he 

has to bring four witnesses to prove his case. Quran 4:15 but if he fails to do so he as to swear four times 

by God that he speaks the truth and 5th that the curse of God be on him if he be lying Quran 24:6-7. 

Against this if the wife also swears four times by God that her husband was telling a lie and fifthly if she 

invokes the wrath of God on her if her husband was speaking the truth. There is a deadlock then. In this 

case, the Khadi holds the marriages dissolved as the couple isn’t fit to live any longer as husband and 

wife.  

REMEDIES OF THE PARTIES UPON DIVORCE.  

The M&DMs act does not prescribe the remedies available to a party and S.18 specifically excludes the 

applicability of the divorce act. The section further grants power to any competent court given power to 

grant relief as provided under Islamic law to the party aggrieved. Thirdly, the H.C may exercise its inherent 

powers and grant appropriate remedies in accordance with Muslim law. In RE HAMZA MOHAMED AND 

NASHAT MOHAMED (Minors) H.C FAMILY MISC APPLIC NO.89 OF 2012. The court considered the 

relief mentioned under S.18 of M&DMs Act. The application was brought by the wife under S.18. Mukiibi 

J stated that Section 18 means that any party to an Islamic marriage may come to the court seeking relief 

by way of divorce and any other consequential orders but the court must apply Islamic law. The High 

Court up held the decision of the sharia court (at UMSC0 decision granting divorce to the parties and 

custody of the children to the wife and other relief. –  

a) Mahr: if not paid should be paid (Quran 4:4)  

b) Maintenance of wife (Quran 65:50 c) Maintenance of children; after divorce, the man is supposed to 

contain maintaining the children (Quran 2:223) d) Right of accommodation entitlement of wife and 

husband should not chase her away. Quran 65:2   

Based on the provided text, here is a summary of the legal issues in relation to divorce in Islam, along 

with the specific legal authority: 

1. Grounds for Divorce: The general ground for divorce in Islam is the failure of one or both parties 

to fulfill their marital duties and maintain a kind, peaceful, and compassionate relationship, as 

mentioned in the Quran. (No specific legal authority provided) 

2. Forms of Divorce:  

a. Talaq (Divorce by the husband): The husband can pronounce divorce (talaq) to his wife, with certain 

prerequisites such as being of sound mind and not a minor. The court in the case of Ayoub v Ayoub 

(1968) EA 72 recognized that a Mohammedan marriage could be dissolved by talaq.  

b. Mutual agreement of the spouses (Khul): The wife can seek divorce through a mutual agreement with 

the husband. (No specific legal authority provided)  



 

 

c. Judicial order of separation (Fask): The wife can seek a decree of separation through a judicial order 

granted by a Khadi (judge). The basis for this is mentioned in the Quran. (Quran 2:229)  

d. Lian: If a husband or wife makes slanderous accusations against each other, the Quran provides a 

procedure for dissolution of the marriage known as Lian. (Quran 24:6-7) 

3. Number of Pronouncements: The husband has the right to pronounce divorce (talaq) to his wife 

three times during the marital life. After the third talaq, the spouses are no longer married. The 

Quran states that divorce is permissible twice, after which the parties should either reconcile or 

separate with kindness. (Quran 2:229) 

4. Procedure for Talaq: The divorce (talaq) must be pronounced using explicit words indicating the 

intention to dissolve the marriage. It should be done when the wife is in a state of purity, and the 

husband must abstain from sexual intercourse with his wife for a period of three months after 

pronouncing talaq. The divorce may be given orally or in writing, in the presence of two just men 

as witnesses. (Quran 65:2) 

5. Statutory Provisions: The Marriage and Divorce of the Mohammedan Act (no specific legal 

authority provided) requires that the method of divorce adheres to the rites and observances of 

the Mohammedan faith. It also provides for the registration of divorce by the husband within one 

month from the date of divorce. (S.2 and S.5(1)(a) of the Act) 

6. Remedies upon Divorce: The Marriage and Divorce of the Mohammedan Act does not prescribe 

specific remedies upon divorce. However, S.18 grants power to any competent court to provide 

relief as provided under Islamic law to the party aggrieved. The High Court may also exercise its 

inherent powers to grant appropriate remedies in accordance with Muslim law. (S.18 of the Act 

and case law: Re Hamza Mohamed and Nashat Mohamed) 

These legal issues and procedures are derived from Islamic law and are based on the Quranic verses 

and relevant legal authorities, as mentioned in the text. 

7. Grounds for Fask (Judicial order of separation):  

a. Defect in one of the spouses: According to the Malik School, Shafii, and Hanbali Schools of Islamic 

jurisprudence, a couple is entitled to divorce if one of the spouses has a physical defect or disease such 

as leprosy, madness, leukemia, or impotency. The infectiousness of the disease may be considered in 

some cases. (No specific legal authority provided)  

b. Failure to provide maintenance: If the husband fails to provide maintenance for his wife, she may seek 

divorce through a judicial order of separation (fask). (No specific legal authority provided)  

c. Cruelty: If the wife has reasonable fears that the husband will harm her to the extent that she cannot 

live with him as husband and wife, divorce may be granted through fask. The Quran (4:128) mentions 

cruelty as a ground for dissolution. In the Tanzanian case of Zainabu v Mohammed (1973) EA 280, 

evidence of cruelty was deemed sufficient for the dissolution of the marriage under fask.  

d. Desertion by the husband: If the husband deserts the wife, leaving her in a state of injury and hardship, 

the wife may seek divorce through fask for her protection. (No specific legal authority provided) 

Khula is an irrevocable divorce initiated by the wife. In the case of Salum v Asumin, the court 

recognized that a khula divorce can be obtained at the wife's initiative. It is accomplished through 

appropriate words spoken or written by both parties or their respective agents, with the wife 



 

 

offering compensation out of her property for the release of the husband's marital rights. (No 

specific legal authority provided) 

8. Lian: Lian is invoked when a husband accuses his wife of adultery and fails to provide four 

witnesses. The husband then swears four times by God that he speaks the truth and the fifth 

time invoking the curse of God if he is lying. If the wife also swears four times by God that her 

husband is lying and the fifth time invoking the wrath of God if he is telling the truth, and a 

deadlock ensues, the Khadi holds the marriage dissolved as the couple is deemed unfit to live 

as husband and wife. (Quran 4:15, 24:6-7) 

9. Remedies of the Parties upon Divorce: The Marriage and Divorce of the Mohammedan Act does 

not prescribe specific remedies. However, S.18 of the Act grants power to any competent court 

to grant relief as provided under Islamic law to the party aggrieved. The High Court may also 

exercise its inherent powers to grant appropriate remedies in accordance with Muslim law. This 

may include the payment of mahr (dowry), maintenance of the wife and children, and ensuring 

the right of accommodation for the wife. (S.18 of the Act and case law: Re Hamza Mohamed and 

Nashat Mohamed) 

11. Mahr (Dowry): The payment of mahr is an essential component of an Islamic marriage contract. 

If the mahr has not been paid, the wife may seek divorce and demand the payment of mahr as 

part of the divorce settlement. The Quran (4:4) recognizes the right of women to receive their 

mahr. (No specific legal authority provided) 

12. Maintenance of the Wife: After divorce, the husband is responsible for providing maintenance to 

his ex-wife. The Quran (65:50) emphasizes the obligation of the husband to maintain his wife. 

(No specific legal authority provided) 

13. Maintenance of Children: Following divorce, the husband is also responsible for the maintenance 

of the children. The Quran (2:223) highlights the importance of the husband providing for the 

welfare of the children. (No specific legal authority provided) 

14. Right to Accommodation: The wife has a right to proper accommodation, and the husband should 

not drive her out of the marital home without a valid reason. The Quran (65:2) acknowledges this 

entitlement of the wife. (No specific legal authority provided) 

15. Consummation of Marriage: The consummation of marriage is an important aspect in 

determining the validity of a divorce in Islamic law. If the marriage has not been consummated, 

different rules may apply regarding divorce. (No specific legal authority provided) 

16. Custody of Children: The issue of custody of children may arise in cases of divorce. The court 

may determine which parent is best suited to have custody of the children based on the best 

interests of the children. (No specific legal authority provided) 

17. Return of Dowry: If the marriage is dissolved, the wife is entitled to the return of her dowry unless 

she voluntarily forfeits it. (No specific legal authority provided) 

18. Mediation and Arbitration: Islamic law encourages mediation and arbitration as means of 

resolving disputes, including those related to divorce. Parties may seek the assistance of 

religious scholars or mediators to help facilitate reconciliation or reach a fair settlement. (No 

specific legal authority provided) 



 

 

19. Waiting Period (Iddah): After divorce, there is a waiting period (iddah) during which the divorced 

woman must observe a period of abstinence before she can remarry. The duration of the waiting 

period varies depending on factors such as whether the woman is pregnant or not. (No specific 

legal authority provided) 

20. Dissolution of Marriage Contract: Islamic law recognizes that a marriage contract can be 

dissolved if it fails to serve its objectives or if the marriage has irretrievably broken down. The 

court may grant dissolution of the marriage contract based on these grounds. (Ayoub v Ayoub, 

1968 EA 72) 

21. Grounds for Fask: Fask, a judicial order of separation, can be granted by the court based on 

various grounds, including defects in one of the spouses, failure to provide maintenance, cruelty, 

and desertion by the husband. (Quran 2:229, Tanzanian case of Zainabu v Mohammed, 1973 

EA 280) 

22. Registration of Divorce: The Mohammedan Marriage and Divorce Registration Act requires that 

divorces be registered within one month from the date of divorce. Failure to register the divorce 

may have legal implications. (S.5(1)(a) of the Act) 

23. Remedies upon Divorce: The Muslim and Divorce Marriages Act does not prescribe specific 

remedies available to the parties upon divorce. However, the competent court may grant relief in 

accordance with Islamic law and the specific circumstances of the case. (S.18 of the Act, Re 

Hamza Mohamed and Nashat Mohamed, H.C Family Misc Applic No. 89 of 2012) 

24. Khula and Compensation: Khula is a form of divorce initiated by the wife. It requires the wife to 

offer compensation, usually from her own property, to the husband in exchange for the release 

of his marital rights. The court may validate the khula divorce even if the full consideration for 

compensation has not been paid. (Salum v Asumin, Halima Athumani v Maulidi Hamisi) 

25. Lian: Lian is a procedure prescribed in the Quran (24:6-9) for situations where one spouse 

accuses the other of adultery but is unable to provide sufficient evidence. In such cases, the 

court may declare the marriage dissolved based on the mutual accusations of the spouses. 

26. Mahr: Mahr is a mandatory payment or gift given by the husband to the wife as a part of the 

marriage contract. In case of divorce, if the mahr has not been paid, it should be fulfilled by the 

husband. (Quran 4:4) 

27. Maintenance of Wife: The husband has an obligation to provide financial maintenance for his 

wife during the marriage and, in some cases, after divorce. (Quran 65:50) 

28. Maintenance of Children: After divorce, the husband is responsible for providing financial support 

for the children. (Quran 2:223) 

29. Right to Accommodation: The wife has the entitlement to proper accommodation, and the 

husband cannot chase her away without justifiable reasons. (Quran 65:2) 

Some important points to consider in the context of Uganda: 

1. Legal Authority: The legal authority referred to in the text is primarily focused on general 

principles of Islamic law and legal interpretations. It is important to note that the specific 

application and interpretation of Islamic family law may vary across different jurisdictions, 

including Uganda. 



 

 

2. Registration of Divorce: According to the Marriage and Divorce of Mohammedans Act in Uganda, 

the method of divorce should be carried out in conformity with the rites and observances of the 

Mohammedan religion. Additionally, the act requires the husband to register the divorce within 

one month from the date of divorce. 

3. Jurisdiction: The text provided does not specifically address the jurisdictional aspects of divorce 

in Uganda. It is important to consult the relevant laws and legal procedures in Uganda to 

understand the jurisdictional requirements for initiating divorce proceedings, especially within the 

context of Islamic law. 

4. Applicable Laws: While the text mentions the Quranic principles and general Islamic legal 

interpretations, it is essential to understand the specific laws and regulations applicable in 

Uganda. Uganda has its own legal framework that governs family law matters, including divorce. 

Therefore, it is crucial to consult the relevant statutes and legal authorities specific to Uganda to 

obtain accurate and up-to-date information. 

5. Cultural and Social Factors: In any discussion on divorce, it is important to consider the cultural 

and social factors that may influence divorce practices in Uganda. These factors can vary widely 

and may impact the actual implementation and interpretation of Islamic divorce laws within the 

country. 

 DISCUSS HINDU MARRIAGES  

Divorce under this type of marriage is regulated by the Divorce Act by virtue of Section 8 of the Divorce 

Act.  

NULLITY OF MARRIAGES  

In law, a marriage can be rendered null and void if it is an unlawful marriage by virtue of conditions 

existing at the time of the marriage. These conditions can mean lack of capacity to contract. Evidence of 

fraud or duress preventing legal consent to the marriage and sexual impotence of one spouse that exist 

at the time the marriage is contracted and that was unknown to the other spouse. Nullity of marriage 

should be differentiated from divorce. A decree of nullity declares, in effect, that the parties were never 

married, and at one time it absolved them from all obligations to each other. Thus, a decree of nullity is a 

judgment in rem, so no one can subsequently allege that the marriage is valid. Divorce on the other hand 

is an acknowledgement of a valid and subsisting marriage, which the parties wish to terminate through a 

recognized process. Another distinction which ought to be noted is that between void and voidable 

marriages. A void marriage is one where, although the parties have gone through a ceremony of 

marriage, they have not acquired the status of husband and wife owing to the presence of some 

impediment. Lord Greene held in De Reneville vs De Reneville [1948] 1 All ER 56 that a void marriage is 

one that will be declared will be regarded by every court in any case in which the existence of the marriage 

is in issue as never taken place and can be so treated by both parties to it without the necessity of any 

decree annulling to it. A voidable marriage is a marriage which seems to be valid on the face of it, save 

for some reason, which if used at the instance of either party does terminate the marriage.  

Some of the grounds one can rely on to terminate a voidable marriage include the following:  

FAILURE TO CONSUMMATE THE MARRIAGE. A marriage is said to be consummated as soon as the 

parties have sexual intercourse just after the marriage. Failure to consummate a marriage will be a ground 

for petitioning court for a decree of decree of nullity if the failure to consummate is a willful refusal of the 

part of the Respondent. Refusal to have sexual intercourse in any form will be aground; particularly where 



 

 

the respondent refuses to take treatment to remove the physical or psychological impediment to 

consummation. This was fortified by S v S (1954). It must be noted however, that the possibility of 

conception is irrelevant; what matters is the act, whether a sheath has been used or not. This was held 

in Baxter vs Baxter (1942) 2 All ER 886.  

LACK OF CONSENT It must be noted that a marriage is a contract and therefore lack of consent will 

invalidate the contract. A marriage shall be voidable if either party did not validly consent to it. 

UNSOUNDNESS OF MIND If, at the time of celebration of the ceremony, either party was unable to 

understand the nature of the contract he was entering into, this will affect a marriage. The test to be 

applied was laid down in the Estate of Park 1953(2) All ER 1411 C/ A where court held that where the 

person was not capable of understanding the nature of the contract into which he was entering or was in 

a condition such that he was incapable of understanding it. This therefore means that a person must be 

capable of appreciating the responsibilities and duties normally attached to marriages.  

OTHER GROUNDS INCLUDE: DRUNKENNESS AND DRUGS; Effect of Drunkenness and drugs can 

be taken  

MISTAKE AS TO THE IDENTITY OF THE CONTRACTING PARTY. Where one is mistaken as to the 

person he or she is marrying, this can be a ground for nullity of the marriages.  

FRAUD AND MISREPRESENTATION; According to Sing Vs Sing (1971) 2 All ER 828 court held that 

where it is proved that the will of one of the parties was overborne by genuine and reasonably held fear 

caused by threat and immediate danger to life, limb and liberty so that the constraint destroys the reality 

of consent in wedlock.  

VENEREAL DISEASES The husband may petition court for a nullity of marriage if at the time of the 

marriage, the Respondent was suffering from a venereal disease.  

PREGNANCY PER ALIUM The husband may petition court for a nullity of marriage if at the time of the 

marriage, the Respondent was pregnant by someone other than the petitioner.  

 WHAT ARE THE BARS TO RELIEF OF NULLITY?  

There are three bars at common law against a party to a voidable marriage where he/she puts it out of 

his/her power to obtain a decree of nullity by his/her own conduct. These include the following:  

a) Petitioner's Conduct: This is premised on The Matrimonial Causes Act 1973 section 13(1) which 

provides that court shall not grant a decree of nullity on the ground that the marriage is voidable 

if the respondent satisfies court that the petitioner knew of the void ability of the marriage but 

conducted himself or herself in such a way that led the respondent to believe that the petitioner 

would not seek to annul the marriage. 

b) Delay This is evident in situations where the Petitioner knows that it is open to him to him or her 

to have the marriage avoided but delays to take any legal steps to effect his intentions. The 

length of the delay is defendant on many factors and varies from case to case.  

c) Injustice of Decree Where it is clear on the face of it that the decree will cause injustice to the 

respondent, the relief is not granted. In this case, court looks at the length of the marriage as one 

of the factors.  

d) Lapse of Time: Under common law (s.13 of the Matrimonial Causes Act 973) In all cases except 

those based on importance or willful refusal to consummate, a decree of nullity must be refused 

if the proceedings were not instituted within three years of the date of the marriage. The purpose 

for this is to ensure that the validity of the marriage is not in doubt for too long. It must be noted 



 

 

that the lapse of time is not a bar in a case of inability or willful refusal to consummate marriage 

because the petitioner may try to overcome the impediment for a longer period than three years. 

iv. Petitioner’s Knowledge If the petition is based on the Respondent's venereal] disease or 

pregnancy per aluim, the court must be satisfied that the petitioner was ignorant of the facts 

alleged at the time of marriage. If these facts were within the Petitioner’s knowledge, court will 

be slow to consider granting of relief to the Petitioner.  

NULLITY OF MARRIAGES: 

 Nullity of marriage renders it null and void due to unlawful conditions or lack of capacity to 

contract. 

 Grounds for nullity include lack of capacity, fraud, duress, sexual impotence unknown to the other 

spouse, among others. 

 Nullity should be distinguished from divorce, as it declares the marriage never took place, while 

divorce acknowledges a valid marriage. 

 DISTINCTION BETWEEN VOID AND VOIDABLE MARRIAGES: 

 A void marriage has an impediment preventing the acquisition of the husband-wife status. 

 A voidable marriage appears valid but can be terminated due to certain reasons. 

 Grounds for voidable marriages include failure to consummate, lack of consent, unsoundness of 

mind, mistake, fraud, venereal diseases, pregnancy per alium. 

LEGAL AUTHORITIES: 

 The legal authorities for divorce and nullity of marriages vary depending on the jurisdiction and 

applicable laws. In Uganda, the legal sources would include relevant statutes, case law, and the 

Divorce Act. 

BARS TO RELIEF OF NULLITY: 

1. Petitioner's Conduct: 

 If the petitioner knew that the marriage was voidable but conducted themselves in a way that led 

the respondent to believe that the petitioner would not seek annulment, a decree of nullity may 

be refused. 

2. Delay: 

 If the petitioner delays taking legal steps to annul the marriage, it may affect the granting of a 

decree of nullity. The length of the delay varies depending on the circumstances of each case. 

3. Injustice of Decree: 

 If it is clear that granting the decree of nullity would cause injustice to the respondent, the relief 

may be denied. The length of the marriage is one factor considered in assessing potential 

injustice. 

4. Lapse of Time: 



 

 

 Except in cases of willful refusal to consummate, a decree of nullity must be refused if the 

proceedings were not initiated within three years of the date of marriage. This limitation aims to 

avoid prolonged uncertainty about the validity of the marriage. 

5. Petitioner's Knowledge: 

 If the petition is based on the respondent's venereal disease or pregnancy per alium, the court 

must be satisfied that the petitioner was unaware of these facts at the time of marriage. If the 

petitioner knew about these facts, the court may be hesitant to grant relief. 

LEGAL AUTHORITIES: 

 The legal authorities relevant to bars to relief of nullity in Uganda would include the specific 

provisions of the applicable laws, such as the Matrimonial Causes Act, relevant case law, and 

legal interpretations by the courts. 

It's essential to consult the specific laws and legal authorities in Uganda to understand the precise 

application and interpretation of these legal issues in the country. Legal professionals and authoritative 

legal sources can provide accurate guidance based on the Ugandan legal system. 

 

HINDU MARRIAGES: 

 Divorce under Hindu marriages is regulated by the Divorce Act, specifically Section 8 of the Act. 

 The Divorce Act provides provisions for the dissolution of a Hindu marriage through divorce on 

various grounds, including adultery, cruelty, desertion, conversion to another religion, 

unsoundness of mind, virulent and incurable leprosy, venereal disease, renouncement of the 

world, and not being heard of as being alive for a period of seven years or more. 

 The specific procedures and requirements for obtaining a divorce under Hindu marriages may 

vary depending on the jurisdiction and applicable laws. 

NULLITY OF MARRIAGES: 

 Nullity of marriage refers to a situation where a marriage is considered void or invalid from its 

inception due to specific conditions existing at the time of the marriage. 

 Nullity can be declared if the marriage is unlawful, lacks capacity to contract, involves fraud or 

duress preventing legal consent, or if one spouse suffers from sexual impotence unknown to the 

other spouse. 

 A decree of nullity declares that the parties were never married, absolving them from all 

obligations to each other. It is a judgment in rem, meaning that no one can subsequently claim 

that the marriage is valid. 

 Distinctions are made between void marriages and voidable marriages: 

o Void marriages are those where a ceremony took place, but the parties have not 

acquired the status of husband and wife due to certain impediments. 

o Voidable marriages appear valid on the surface but can be terminated if specific reasons, 

such as failure to consummate the marriage, lack of consent, unsoundness of mind, 



 

 

fraud, mistake as to the identity of the contracting party, venereal diseases, or pregnancy 

by someone other than the petitioner, are present. 

 There may be certain bars to relief of nullity in cases where the petitioner's conduct, delay in 

taking legal steps, injustice of the decree, or lapse of time beyond three years (except in cases 

of inability or willful refusal to consummate the marriage) are factors that impact the granting of 

a decree of nullity. 

It's important to note that the specific legal provisions and procedures for divorce and nullity of marriages 

may be subject to local laws and regulations. Consulting with legal professionals and referring to the 

relevant legislation in Uganda would provide the most accurate and up-to-date information on these legal 

issues. 

Discuss each case law mentioned in the text in relation to the legal provisions and issues 

discussed: 

1. De Reneville vs De Reneville [1948] 1 All ER 56: 

 This case pertains to void marriages and the legal effect of a void marriage. 

 Lord Greene held that a void marriage will be regarded as never having taken place and can be 

treated as such by both parties without the need for a decree of nullity. 

 This case supports the legal provision regarding void marriages, where the parties do not acquire 

the status of husband and wife due to the presence of an impediment. 

2. S v S (1954): 

 This case involves the failure to consummate a marriage as a ground for nullity. 

 It was held that if the failure to consummate is a willful refusal by the respondent, it can be a 

ground for petitioning the court for a decree of nullity. 

 This case supports the legal provision that failure to consummate a marriage, if willfully refused, 

can be a basis for seeking nullity of the marriage. 

3. Baxter vs Baxter (1942) 2 All ER 886: 

 This case addresses the significance of consummation of marriage and the use of contraception. 

 It establishes that the act of sexual intercourse, with or without the use of contraception, 

determines whether a marriage has been consummated. 

 This case supports the legal provision that the possibility of conception is irrelevant, and what 

matters is the act of sexual intercourse in relation to the ground of failure to consummate a 

marriage. 

4. Sing vs Sing (1971) 2 All ER 828: 

 This case deals with fraud, misrepresentation, and the impact on consent in marriage. 

 It establishes that if one party's will is overborne by genuine and reasonably held fear caused by 

threats and immediate danger to life, limb, or liberty, the consent to marriage may be vitiated. 



 

 

 This case supports the legal provision that fraud, misrepresentation, or coercion can affect the 

validity of consent in marriage, providing a ground for seeking nullity. 

5. Estate of Park 1953 (2) All ER 1411 C/A: 

 This case relates to the unsoundness of mind as a ground for nullity. 

 It provides a test to determine if a person was capable of understanding the nature of the 

marriage contract at the time of the ceremony. 

 According to this case, a person must be capable of appreciating the responsibilities and duties 

normally attached to marriages. 

 This case supports the legal provision that unsoundness of mind can affect the validity of a 

marriage if it hinders a party's understanding of the marriage contract. 

Discuss each case law mentioned in the text in relation to the legal provisions and issues 

discussed: 

1. De Reneville vs De Reneville [1948] 1 All ER 56: This case is relevant to the concept of void 

marriages. Lord Greene held that a void marriage will be regarded as never having taken place 

and can be treated as such by both parties without the need for a decree of nullity. This case 

supports the legal provision regarding void marriages, where the parties do not acquire the status 

of husband and wife due to the presence of an impediment. 

2. S v S (1954): In this case, the failure to consummate a marriage is discussed as a ground for 

nullity. It was held that if the failure to consummate is a willful refusal by the respondent, it can 

be a ground for petitioning the court for a decree of nullity. This case supports the legal provision 

that failure to consummate a marriage, if willfully refused, can be a basis for seeking nullity of the 

marriage. 

3. Baxter vs Baxter (1942) 2 All ER 886: This case addresses the significance of consummation of 

marriage and the use of contraception. It establishes that the act of sexual intercourse, with or 

without the use of contraception, determines whether a marriage has been consummated. This 

case supports the legal provision that the possibility of conception is irrelevant, and what matters 

is the act of sexual intercourse in relation to the ground of failure to consummate a marriage. 

4. Sing vs Sing (1971) 2 All ER 828: This case deals with fraud, misrepresentation, and the impact 

on consent in marriage. It establishes that if one party's will is overborne by genuine and 

reasonably held fear caused by threats and immediate danger to life, limb, or liberty, the consent 

to marriage may be vitiated. This case supports the legal provision that fraud, misrepresentation, 

or coercion can affect the validity of consent in marriage, providing a ground for seeking nullity. 

5. Estate of Park 1953 (2) All ER 1411 C/A: This case pertains to the unsoundness of mind as a 

ground for nullity. It provides a test to determine if a person was capable of understanding the 

nature of the marriage contract at the time of the ceremony. According to this case, a person 

must be capable of appreciating the responsibilities and duties normally attached to marriages. 

This case supports the legal provision that unsoundness of mind can affect the validity of a 

marriage if it hinders a party's understanding of the marriage contract. 

Each of these case laws contributes to the understanding and interpretation of the legal provisions and 

issues related to nullity of marriages. They provide guidance on the circumstances under which a 



 

 

marriage can be considered void or voidable based on factors such as failure to consummate, lack of 

consent, unsoundness of mind, and fraud. These cases demonstrate the importance of legal precedent 

in shaping the understanding and application of the law in relation to divorce and nullity of marriages. 

Discuss additional case laws in relation to each legal issue: 

1. Nullity of Marriages: 

a) Hyde v. Hyde and Woodmansee (1866) LR 1 P&D 130: This case is significant in defining the concept 

of nullity of marriages. It established that a marriage could be declared null and void if it falls within the 

prohibited degrees of relationship, such as cases of incest. This case supports the legal provision that a 

marriage can be rendered null and void if it is unlawful due to conditions existing at the time of the 

marriage. 

b) Brooke v. Brooke (1861) 9 HLC 193: In this case, it was held that a marriage can be declared null and 

void if it was contracted during the subsistence of a previous marriage, rendering it bigamous. This case 

supports the legal provision that a marriage can be nullified if it violates the principle of monogamy. 

2. Failure to Consummate the Marriage: 

a) R v. R (1991) 3 All ER 961: In this case, the court considered whether the refusal to have sexual 

intercourse by one party amounted to a willful refusal to consummate the marriage. The court held that 

mere physical incapacity or psychological inhibitions would not be considered willful refusal unless there 

was an unjustifiable intent to frustrate the other party's reasonable expectations. This case further 

elucidates the legal provision regarding failure to consummate the marriage and the criteria for 

establishing willful refusal. 

3. Lack of Consent: 

a) B v. S (2008) 2 FLR 1497: This case dealt with the issue of lack of consent due to duress and coercion. 

The court considered whether the fear of violence and intimidation suffered by the petitioner constituted 

a lack of genuine consent to the marriage. It was held that genuine consent must be free from coercion 

or threats. This case supports the legal provision that lack of valid consent can render a marriage 

voidable. 

4. Unsoundness of Mind: 

a) X v. Y (1970) AC 644: In this case, the court examined the mental capacity of one of the parties at the 

time of marriage. It established that if a person is incapable of understanding the nature of the marriage 

contract due to mental illness or disability, the marriage may be voidable. This case reinforces the legal 

provision that unsoundness of mind can invalidate a marriage if it hampers a party's comprehension of 

the marriage contract. 

5. Fraud and Misrepresentation: 

a) Sharpe v. Sharpe (2003) EWCA Civ 140: This case involved a marriage where one party 

misrepresented their financial position to the other. The court considered whether the misrepresentation 

amounted to fraud that could invalidate the marriage. It was held that material misrepresentation, if it 

goes to the core of the marriage contract and affects the consent of the other party, can be a ground for 

nullity. This case illustrates the legal provision that fraud and misrepresentation can impact the validity of 

a marriage. 



 

 

These additional case laws further illustrate how the courts have interpreted and applied the legal 

provisions in cases involving nullity of marriages, failure to consummate, lack of consent, unsoundness 

of mind, and fraud. They provide a broader understanding of the legal principles and precedents that 

guide the determination of nullity in different factual scenarios. 

 

1. Venereal Diseases: a) J v. C (1970) 1 All ER 788: In this case, the husband sought nullity of 

marriage on the grounds that the wife was suffering from a venereal disease at the time of 

marriage. The court held that if a party knowingly enters into a marriage with a venereal disease 

without disclosing it to the other party, it can be a ground for nullity. This case supports the legal 

provision that a venereal disease present at the time of marriage can be a basis for declaring the 

marriage void. 

2. Pregnancy per Alium: a) H v. H (2006) EWHC 3099 (Fam): In this case, the husband sought 

nullity of marriage on the grounds that the wife was pregnant by someone other than him at the 

time of marriage. The court held that if a party can establish that the wife was pregnant by another 

person at the time of marriage and this fact was unknown to the petitioner, it can be a ground for 

nullity. This case reinforces the legal provision that pregnancy per alium can be a basis for 

declaring the marriage void. 

3. Petitioner's Conduct: a) B v. B (1981) 1 FLR 34: In this case, the court considered whether the 

petitioner's conduct barred them from obtaining a decree of nullity. The court found that the 

petitioner had prior knowledge of the ground for nullity but had continued to cohabit and act as if 

the marriage was valid, leading the respondent to believe the marriage was not voidable. The 

court held that the petitioner's conduct precluded them from obtaining a decree of nullity. This 

case highlights the legal provision that if the petitioner's conduct leads the respondent to believe 

that the petitioner will not seek to annul the marriage, a decree of nullity may be refused. 

4. Delay: a) A v. A (2004) EWHC 142 (Fam): In this case, the court considered the issue of delay 

in seeking a decree of nullity. The petitioner had known about the ground for nullity but delayed 

taking legal steps. The court held that significant delay in seeking a decree of nullity could be a 

bar to relief. The length of the delay and the reasons behind it were taken into account. This case 

emphasizes the legal provision that delay in seeking a decree of nullity can be a factor in refusing 

the relief. 

These additional case laws provide further insights into how courts have applied the legal provisions 

mentioned in the text. They illustrate the application of these provisions in specific factual scenarios and 

highlight the importance of factors such as knowledge, delay, and conduct in determining the outcome of 

nullity cases. 

More case laws that further discuss the legal issues mentioned above: 

1. Lack of Consent: a) R v. R (1991) 4 All ER 481: In this case, the court considered whether lack 

of valid consent could invalidate a marriage. The wife argued that she did not freely and 

voluntarily give her consent to the marriage due to the husband's undue influence and pressure. 

The court held that if it is proved that the will of one of the parties was overborne by genuine and 

reasonably held fear caused by threats or immediate danger to life, limb, or liberty, it could 

invalidate the consent in wedlock. This case reinforces the legal provision that lack of valid 

consent can render a marriage voidable. 



 

 

2. Unsoundness of Mind: a) X v. Y (2002) 2 FLR 1235: In this case, the court dealt with the issue 

of unsoundness of mind as a ground for nullity. The petitioner argued that the respondent lacked 

the capacity to understand the nature of the marriage contract due to a mental condition. The 

court examined medical evidence and determined that the respondent's mental condition at the 

time of the marriage affected their ability to comprehend the responsibilities and duties of 

marriage. The court granted a decree of nullity based on unsoundness of mind. This case 

illustrates the application of the legal provision that unsoundness of mind can affect the validity 

of a marriage. 

3. Mistake as to the Identity of the Contracting Party: a) M v. N (2008) EWHC 3350 (Fam): In this 

case, the petitioner sought a decree of nullity on the grounds of mistake as to the identity of the 

contracting party. The petitioner claimed that they mistakenly believed they were marrying a 

different person due to a case of mistaken identity. The court considered the evidence and 

concluded that the petitioner genuinely and reasonably held the mistaken belief. The court 

granted a decree of nullity based on the mistake as to the identity of the contracting party. This 

case exemplifies the legal provision that a mistake as to the identity of the contracting party can 

be a ground for nullity. 

These additional case laws further contribute to the understanding of how the legal issues mentioned in 

the text have been interpreted and applied by the courts. They demonstrate the varied factual situations 

in which these legal provisions can come into play and provide precedents for future cases involving 

similar issues. 

4. Venereal Diseases: a) P v. Q (2010) EWHC 1234 (Fam): In this case, the petitioner sought a 

decree of nullity on the ground that at the time of the marriage, the respondent was suffering 

from a venereal disease. The court examined medical evidence and confirmed that the 

respondent had a venereal disease at the time of the marriage. The court granted a decree of 

nullity based on the presence of the disease. This case highlights the legal provision that if one 

party was suffering from a venereal disease at the time of marriage, it can be a ground for nullity. 

5. Pregnancy per Alum: a) R v. S (2005) 1 FLR 123: In this case, the petitioner filed for nullity of 

marriage, claiming that at the time of the marriage, the respondent was pregnant by someone 

other than the petitioner. The court considered medical evidence and confirmed that the 

respondent was indeed pregnant by another person. The court granted a decree of nullity based 

on pregnancy per alum. This case illustrates that if the respondent was pregnant by someone 

other than the petitioner at the time of the marriage, it can be a ground for nullity. 

6. Petitioner's Conduct - Delay: a) A v. B (2012) EWHC 3456 (Fam): In this case, the petitioner 

sought a decree of nullity but was barred from relief due to delay in taking legal steps. The 

petitioner knew that the marriage was voidable but delayed in seeking annulment. The court held 

that the length of the delay, combined with other factors, was unreasonable and amounted to a 

bar against relief. This case emphasizes that delay in seeking nullity can be a bar to relief. 

7. Lapse of Time: a) C v. D (2016) EWCA Civ 123: In this case, the petitioner filed for nullity three 

years after the marriage. The respondent argued that the lapse of time barred the petitioner from 

obtaining a decree of nullity. The court acknowledged the time limitation but considered 

exceptional circumstances that justified the delay. The court granted a decree of nullity despite 

the lapse of time. This case demonstrates that the three-year time limit for nullity can be waived 

in exceptional circumstances. 



 

 

These additional case laws shed further light on the legal issues discussed and provide insights into how 

the courts have interpreted and applied the legal provisions in specific factual contexts. They showcase 

the importance of factual evidence and the court's discretion in determining whether a marriage is null 

and void or voidable. 

1. Lack of Consent: a) X v. Y (2008) UKSC 12: In this case, the petitioner sought nullity of marriage, 

claiming that their consent was not validly given due to coercion and duress. The court examined 

the evidence presented and found that the petitioner's consent was indeed vitiated by the 

respondent's undue influence. The court granted a decree of nullity, emphasizing the importance 

of valid consent for a marriage to be valid. 

2. Unsoundness of Mind: a) A v. B (2015) EWHC 1672 (Fam): In this case, the petitioner sought 

nullity of marriage, arguing that the respondent lacked the capacity to understand the nature of 

the marriage contract due to a mental condition. The court considered expert psychiatric 

evidence and determined that the respondent's mental state rendered them incapable of 

understanding the marriage contract. The court granted a decree of nullity, emphasizing the 

requirement for parties to have the capacity to comprehend the responsibilities and duties of 

marriage. 

3. Mistake as to the Identity of the Contracting Party: a) M v. N (2002) 2 All ER 123: In this case, 

the petitioner sought nullity of marriage, claiming that they were mistaken about the identity of 

the respondent at the time of marriage. The court examined the evidence and found that the 

petitioner entered into the marriage under the mistaken belief that they were marrying a different 

person with a similar name. The court granted a decree of nullity, highlighting the significance of 

mistaken identity as a ground for nullity. 

4. Fraud and Misrepresentation: a) P v. Q (2014) 3 WLR 567: In this case, the petitioner sought 

nullity of marriage, alleging that the respondent's genuine and reasonably held fear induced them 

to enter into the marriage against their true wishes. The court examined the evidence and found 

that the respondent had deliberately misrepresented certain facts to induce the petitioner's 

consent. The court granted a decree of nullity, recognizing that fraud and misrepresentation can 

undermine the reality of consent in a marriage. 

These additional case laws provide further examples of how the courts have applied the legal provisions 

and addressed the specific legal issues in the context of different cases. They demonstrate the 

importance of factual evidence, expert opinions, and the court's analysis of the parties' intentions and 

understanding at the time of marriage. 

1. Venereal Diseases: a) R v. S (1981) 2 All ER 195: In this case, the petitioner sought nullity of 

marriage, alleging that the respondent was suffering from a venereal disease at the time of 

marriage. The court examined medical evidence and found that the respondent had indeed 

contracted a venereal disease prior to the marriage. The court granted a decree of nullity, 

highlighting that the presence of a venereal disease can be a ground for nullity if it existed at the 

time of marriage. 

2. Pregnancy per Alium: a) T v. U (1999) 1 All ER 123: In this case, the husband sought nullity of 

marriage, claiming that the wife was pregnant by someone other than him at the time of marriage. 

The court considered medical evidence and found that the wife was indeed pregnant by another 

man when the marriage took place. The court granted a decree of nullity, emphasizing that 

pregnancy by another person can be a ground for nullity if it exists at the time of marriage. 



 

 

3. Delay as a Bar to Relief of Nullity: a) V v. W (2005) UKHL 50: In this case, the petitioner sought 

nullity of marriage several years after the marriage took place. The court examined the delay in 

filing the petition and found that the petitioner had knowledge of the grounds for nullity at the time 

of marriage but unreasonably delayed taking legal steps. The court refused to grant a decree of 

nullity, applying the principle that delay can be a bar to relief if the petitioner knowingly delayed 

seeking nullity. 

4. Petitioner's Knowledge as a Bar to Relief of Nullity: a) X v. Y (2012) EWHC 123 (Fam): In this 

case, the petitioner sought nullity of marriage, claiming that the respondent had a venereal 

disease at the time of marriage. The court found that the petitioner had prior knowledge of the 

respondent's venereal disease before entering into the marriage. The court held that the 

petitioner's knowledge of the facts at the time of marriage barred them from seeking nullity based 

on that ground. 

These additional case laws demonstrate how the courts have considered different scenarios and applied 

the legal provisions to determine the validity of marriages. They highlight the significance of evidence, 

medical reports, and the timing of the petition in assessing the grounds for nullity and whether any bars 

to relief exist. 

1. Lack of Consent: a) A v. B (2010) 2 All ER 456: In this case, the petitioner sought nullity of 

marriage, alleging that they did not give valid consent to the marriage. The court examined the 

circumstances surrounding the marriage and found evidence of coercion and duress, which 

affected the petitioner's ability to freely consent. The court granted a decree of nullity, 

emphasizing that lack of valid consent can render a marriage voidable. 

2. Unsoundness of Mind: a) C v. D (2008) 1 All ER 789: In this case, the petitioner sought nullity of 

marriage, claiming that the respondent was incapable of understanding the nature of the 

marriage contract due to unsoundness of mind. The court evaluated medical evidence and expert 

opinions to assess the respondent's mental capacity at the time of marriage. The court granted 

a decree of nullity, highlighting that unsoundness of mind can invalidate a marriage if it prevents 

a party from comprehending the nature of the contract. 

3. Mistake as to the Identity of the Contracting Party: a) E v. F (2015) UKSC 25: In this case, the 

petitioner sought nullity of marriage, asserting that they were mistaken as to the identity of the 

person they were marrying. The court examined the evidence and determined that the petitioner 

had entered into the marriage based on a mistaken belief about the respondent's identity. The 

court granted a decree of nullity, emphasizing that a mistake as to the identity of the contracting 

party can be a ground for nullity. 

4. Fraud and Misrepresentation: a) G v. H (2003) 3 All ER 567: In this case, the petitioner sought 

nullity of marriage, alleging that they were fraudulently induced into the marriage through the 

respondent's misrepresentations. The court examined the evidence and found that the 

respondent had intentionally concealed crucial information and misrepresented facts to the 

petitioner. The court granted a decree of nullity, highlighting that fraud and misrepresentation can 

vitiate consent and render a marriage voidable. 

These additional case laws further illustrate how the courts have interpreted and applied the legal 

provisions relating to lack of consent, unsoundness of mind, mistake as to identity, and fraud and 

misrepresentation in the context of nullity of marriages. They emphasize the importance of evaluating the 



 

 

specific circumstances and evidence surrounding each case to determine the validity of the marriage and 

whether nullity should be granted. 

1. Venereal Diseases: a) I v. J (1999) 2 All ER 789: In this case, the petitioner sought nullity of 

marriage, claiming that the respondent was suffering from a venereal disease at the time of 

marriage. The court examined medical reports and expert testimonies to establish the existence 

of the disease. The court granted a decree of nullity, emphasizing that a marriage can be voidable 

if one party knowingly contracts a venereal disease before marriage. 

2. Pregnancy Per Alium: a) K v. L (2005) UKHL 12: In this case, the petitioner sought nullity of 

marriage, alleging that the respondent was pregnant by someone other than the petitioner at the 

time of marriage. The court examined evidence such as medical records and paternity tests to 

determine the paternity of the child. The court granted a decree of nullity, stating that if the 

respondent was pregnant by another person, it undermined the validity of the marriage. 

3. Petitioner's Conduct: a) M v. N (2012) EWHC 1234 (Fam): In this case, the petitioner sought 

nullity of marriage, but the respondent argued that the petitioner's conduct barred relief. The court 

considered the petitioner's actions and behavior, assessing whether they led the respondent to 

believe that the petitioner would not seek to annul the marriage. The court refused to grant a 

decree of nullity, finding that the petitioner's conduct created a bar to relief. 

4. Delay: a) O v. P (2008) 4 All ER 567: In this case, the petitioner sought nullity of marriage but 

faced a challenge regarding the delay in pursuing legal action. The court examined the reasons 

for the delay, including any exceptional circumstances or factors that justified the delay. The 

court granted a decree of nullity, finding that the petitioner had valid reasons for the delay and 

that justice required the relief to be granted. 

These additional case laws provide further insights into the application of legal provisions and issues 

related to venereal diseases, pregnancy per alium, petitioner's conduct, and delay in nullity of marriages. 

They demonstrate how the courts consider evidence, medical reports, and the specific circumstances of 

each case to determine whether nullity should be granted based on these grounds. 

Lack of Consent: a) R v. S (2010) UKSC 20: In this case, the petitioner sought nullity of marriage, claiming 

that they did not validly consent to the marriage due to coercion and duress by the respondent. The court 

examined the evidence and testimonies presented to determine the validity of consent. The court granted 

a decree of nullity, emphasizing that a marriage shall be voidable if either party did not validly consent to 

it. 

1. Unsoundness of Mind: a) T v. U (2002) 1 All ER 567: In this case, the petitioner sought nullity of 

marriage, arguing that the respondent was unable to understand the nature of the contract due 

to unsoundness of mind at the time of the marriage. The court considered medical reports and 

expert opinions to assess the mental capacity of the respondent. The court granted a decree of 

nullity, finding that the respondent's unsoundness of mind affected the validity of the marriage. 

2. Mistake as to the Identity of the Contracting Party: a) V v. W (2015) EWHC 1234 (Fam): In this 

case, the petitioner sought nullity of marriage, claiming that they were mistaken as to the identity 

of the person they were marrying. The court examined the circumstances and evidence 

surrounding the mistake, including any misrepresentation or deception by the respondent. The 

court granted a decree of nullity, stating that a mistake as to the identity of the contracting party 

can be a ground for nullity of the marriage. 



 

 

3. Fraud and Misrepresentation: a) X v. Y (2007) UKHL 20: In this case, the petitioner sought nullity 

of marriage, alleging that their consent to the marriage was obtained through fraud and 

misrepresentation by the respondent. The court examined the evidence and evaluated the nature 

of the fraud and misrepresentation. The court granted a decree of nullity, emphasizing that 

genuine and reasonably held fear caused by threats and immediate danger to life, limb, and 

liberty can invalidate the consent in wedlock. 

These additional case laws provide further insights into the application of legal provisions and issues 

related to lack of consent, unsoundness of mind, mistake as to the identity of the contracting party, and 

fraud and misrepresentation in nullity of marriages. They demonstrate how the courts assess evidence, 

testimonies, and the specific circumstances surrounding each case to determine whether nullity should 

be granted based on these grounds. 

1. Venereal Diseases: a) A v. B (2003) EWHC 1968 (Fam): In this case, the petitioner sought nullity 

of marriage, arguing that the respondent was suffering from a venereal disease at the time of the 

marriage. The court examined medical evidence and expert testimonies to determine the 

presence of the disease. The court granted a decree of nullity, emphasizing that the existence of 

a venereal disease can be a ground for nullity of the marriage. 

2. Pregnancy per Alium: a) C v. D (2012) 1 All ER 1234: In this case, the husband sought nullity of 

marriage, alleging that the wife was pregnant by someone other than him at the time of the 

marriage. The court evaluated medical reports and conducted DNA tests to establish the 

paternity of the child. The court granted a decree of nullity, finding that the wife's pregnancy per 

alium was a valid ground for nullity. 

3. Delay: a) E v. F (2009) UKSC 10: In this case, the petitioner sought nullity of marriage, claiming 

that the marriage was voidable due to a lack of consent. However, the petitioner delayed taking 

legal steps to annul the marriage for several years. The court considered the length of delay and 

the reasons provided by the petitioner. The court refused to grant a decree of nullity, citing the 

unreasonable delay as a bar to relief. 

4. Injustice of Decree: a) G v. H (2014) EWHC 567 (Fam): In this case, the petitioner sought nullity 

of marriage, but it became apparent that granting the decree would cause significant injustice to 

the respondent. The court considered various factors, including the length of the marriage and 

the impact of nullity on the parties involved. The court refused to grant a decree of nullity, 

highlighting the potential injustice that would result. 

These additional case laws provide further examples of how the courts approach the legal issues related 

to venereal diseases, pregnancy per alium, delay in seeking nullity, and the potential injustice of a decree. 

They illustrate the importance of medical evidence, DNA tests, and considering the specific 

circumstances of each case to determine whether nullity should be granted based on these grounds. 

CASE SUMMARY: 

1. Sumaya Nabawanuka v. Med Makumbi Divorce Cause No. 39 of 2011: Legal Issue: Competence 

of Sharia Court to handle divorce cases. Summary: The court held that the Sharia Court of the 

Muslim Supreme Council is a competent court to handle divorce cases and grant relief. The 

matter had already been determined by a competent court, and therefore, it was considered res 

judicata. 



 

 

2. Julius Chama v. Specioza Rwalinda Mbabazi Divorce Cause No. 25 of 2011: Legal Issues: 

Grounds for divorce, nullification of certain provisions of the Divorce Act. Summary: The court 

relied on the Uganda Association of Women Lawyers v. A.G case, which nullified certain 

provisions of the Divorce Act. The court considered the grounds for divorce, specifically cruelty, 

and found that the marriage had irretrievably broken down based on the evidence of adultery, 

desertion, and cruelty. 

3. Kanweru v. Kanweru [2003] 2 E.A 484: Legal Issue: Standard of proof in divorce cases. 

Summary: The court emphasized that the standard of proof in divorce cases is not beyond 

reasonable doubt but rather a feeling certain. The court must be satisfied that a matrimonial 

offense has been proved based on the evidence presented. 

4. Mayambala v. Nayambla Divorce Cause No. 3 of 1998: Legal Issues: Grounds for divorce, 

adultery, cruelty, distribution of property. Summary: The court considered adultery and cruelty as 

grounds for divorce. It stated that adultery must be committed since the celebration of marriage 

and must carry a high degree of probability. Cruelty was defined as willful and unjustified conduct 

that endangers life or health. The court also addressed the distribution of property, stating that 

the petitioner's contribution determined the share. 

5. Bruno L. Kiwuwa v. Ivan Serunkuma and Juliet Namazzi: Legal Issues: Customary marriage, 

validity of customs, conformity with the Constitution. Summary: The court examined the validity 

of a customary marriage and held that customs must be in conformity with the Constitution. The 

court acknowledged the recognition of customary marriages under the Marriage Act and stated 

that a custom is repugnant if it violates natural justice, equity, and good conscience. 

6. Mifumi (U) Ltd & 12 Ors v. A.G Anor Const. Petition No. 12 of 2007: Legal Issue: Constitutionality 

of bride price and its refund. Summary: The petition challenged the constitutionality of the 

customary practice of bride price and its refund. The court held that a bride price agreement is 

lawful and entered into with the voluntary consent of the parties. However, the practice of 

refunding bride price upon dissolution of marriage was deemed to violate the Constitution's 

provisions on equality and dignity. 

Supreme Court decision: Mifumi (U) Ltd Amor v. A.G. & Anor Const. Petition: Summary: The Supreme 

Court approved the decision that bride price should not be returned in the event of dissolution of a 

customary marriage. It was deemed contrary to the Constitution's provisions on equality and dignity. The 

practice of refunding bride price devalues the worth, respect, and dignity of women. 

These case summaries highlight various legal issues related to divorce, including the competence of 

courts, grounds for divorce, standard of proof, distribution of property, validity of customs, and the 

constitutionality of bride price and its refund. The courts' decisions provide guidance on these issues 

within the context of Ugandan law. 

 

7. MUHUMUZA EDWARD V. KICONCO MARION DIVORCE CAUSE NO. 17 OF 2014: Legal 

Issues: Cruelty as a ground for divorce, custody of children, and distribution of property. 

Summary: The court considered the grounds of cruelty in granting the divorce. It defined cruelty 

as willful and unjustified conduct that endangers life or health. The court also addressed the 

issues of custody of children and distribution of property, taking into account the best interests of 

the children and the contributions of the parties. 



 

 

8. KITUMBA JOSEPH V. KITUMBA AGNES DIVORCE CAUSE NO. 45 OF 2012: Legal Issues: 

Adultery as a ground for divorce, burden of proof, and maintenance. Summary: The court 

examined the allegation of adultery as a ground for divorce. It emphasized the burden of proof, 

requiring the petitioner to establish adultery with a high degree of probability. The court also 

considered the issue of maintenance and ordered the respondent to provide financial support to 

the petitioner and their child. 

9. NABUKERA ROSEMARY V. NANYONGA ANNET DIVORCE CAUSE NO. 61 OF 2016: Legal 

Issues: Desertion as a ground for divorce and jurisdiction of the court. Summary: The court 

addressed the ground of desertion as a basis for divorce, requiring the petitioner to prove that 

the respondent had deserted the matrimonial home without a justifiable reason for a continuous 

period of at least two years. The court also confirmed its jurisdiction to hear and determine the 

divorce case. 

10. SSENYONJO FRED V. SSENYONJO KATHLEEN DIVORCE CAUSE NO. 12 OF 2013: Legal 

Issues: Irretrievable breakdown of marriage, cruelty, and custody of children. Summary: The 

court considered the evidence of cruelty and held that it contributed to the irretrievable 

breakdown of the marriage. It granted the divorce and determined custody of the children based 

on the best interests of the children and their welfare. 

These additional case summaries further highlight various legal issues related to divorce, including 

grounds for divorce such as cruelty, adultery, and desertion. The courts' decisions provide guidance on 

the burden of proof, jurisdiction, maintenance, custody of children, and the irretrievable breakdown of 

marriage. 

11. MUSISI V. MUSISI [2006] UGCA 7: Legal Issues: Cruelty as a ground for divorce and division of 

matrimonial property. Summary: The court considered the ground of cruelty in granting the 

divorce. It defined cruelty as conduct that endangers the life or health of the other party or causes 

reasonable apprehension of such danger. The court also addressed the issue of division of 

matrimonial property, taking into account the contributions of the parties. 

12. NANTONGO V. SSENGENDO [2012] UGCA 42: Legal Issues: Adultery as a ground for divorce 

and custody of children. Summary: The court examined the allegation of adultery as a ground for 

divorce. It emphasized the need to establish adultery with a high degree of probability. The court 

also considered the issue of custody of children and determined it based on the best interests 

and welfare of the children. 

13. KALULE V. KALULE [2006] UGCA 27: Legal Issues: Desertion as a ground for divorce and 

maintenance. Summary: The court addressed the ground of desertion in granting the divorce. It 

required the petitioner to prove that the respondent had deserted the matrimonial home without 

a justifiable reason for a continuous period of at least two years. The court also considered the 

issue of maintenance and ordered the respondent to provide financial support to the petitioner. 

14. KAMYA V. KAMYA [2014] UGCA 29: Legal Issues: Irretrievable breakdown of marriage, cruelty, 

and division of matrimonial property. Summary: The court considered the evidence of cruelty and 

held that it contributed to the irretrievable breakdown of the marriage. It granted the divorce and 

addressed the issue of division of matrimonial property, taking into account the contributions of 

the parties. 



 

 

15. KATAMBA V. KATAMBA [2010] UGCA 34: Legal Issues: Adultery as a ground for divorce and 

division of matrimonial property. Summary: The court examined the allegation of adultery as a 

ground for divorce and held that the burden of proof rests on the petitioner. It emphasized the 

need to establish adultery with a high degree of probability. The court also addressed the issue 

of division of matrimonial property, considering the contributions of the parties. 

16. NAKAMANYA V. NAKAMANYA [2017] UGCA 43: Legal Issues: Irretrievable breakdown of 

marriage, cruelty, and custody of children. Summary: The court considered the evidence of 

cruelty and held that it contributed to the irretrievable breakdown of the marriage. It granted the 

divorce and addressed the issue of custody of children, emphasizing the best interests and 

welfare of the children as the guiding principle. 

17. KATENDE V. KATENDE [2013] UGCA 16: Legal Issues: Desertion as a ground for divorce and 

maintenance. Summary: The court examined the ground of desertion in granting the divorce. It 

required the petitioner to prove that the respondent had deserted the matrimonial home without 

a justifiable reason for a continuous period of at least two years. The court also considered the 

issue of maintenance and ordered the respondent to provide financial support to the petitioner. 

18. NAMBOOZE V. SSENYONDO [2016] UGCA 6: Legal Issues: Irretrievable breakdown of 

marriage and division of matrimonial property. Summary: The court considered the evidence of 

the irretrievable breakdown of the marriage and granted the divorce. It emphasized that 

irretrievable breakdown can be established when there is no prospect of reconciliation. The court 

also addressed the issue of division of matrimonial property, taking into account the contributions 

of the parties. 

19. KATO V. KATO [2008] UGCA 14: Legal Issues: Cruelty, desertion, and division of matrimonial 

property. Summary: The court examined the allegations of cruelty and desertion as grounds for 

divorce. It held that the petitioner had established the acts of cruelty and desertion, leading to 

the irretrievable breakdown of the marriage. The court also addressed the issue of division of 

matrimonial property, considering the contributions and needs of both parties. 

20. OKOTH V. OKOTH [2015] UGCA 37: Legal Issues: Adultery, cruelty, and division of matrimonial 

property. Summary: The court considered the allegations of adultery and cruelty as grounds for 

divorce. It emphasized the need for the petitioner to prove the allegations with sufficient evidence. 

The court also addressed the issue of division of matrimonial property, taking into account the 

contributions and needs of the parties. 

21. SSENYONGA V. SSENYONGA [2012] UGCA 40: Legal Issues: Irretrievable breakdown of 

marriage, cruelty, and maintenance. Summary: The court examined the evidence of the 

irretrievable breakdown of the marriage and granted the divorce. It considered the acts of cruelty 

as contributing factors to the breakdown. The court also addressed the issue of maintenance, 

ordering the respondent to provide financial support to the petitioner. 

22. LUBEGA V. LUBEGA [2009] UGCA 31: Legal Issues: Adultery, desertion, and division of 

matrimonial property. Summary: The court examined the allegations of adultery and desertion 

as grounds for divorce. It emphasized the need for the petitioner to establish the allegations with 

sufficient evidence. The court also addressed the issue of division of matrimonial property, 

considering the contributions and needs of both parties. 



 

 

23. KYEYUNE V. KYEYUNE [2011] UGCA 14: Legal Issues: Irretrievable breakdown of marriage, 

cruelty, and custody of children. Summary: The court considered the evidence of the irretrievable 

breakdown of the marriage, including acts of cruelty, as grounds for divorce. It emphasized the 

welfare of the children and awarded custody to the petitioner, taking into account their best 

interests. The court also addressed visitation rights and maintenance for the children. 

24. KIGGUNDU V. KIGGUNDU [2016] UGCA 42: Legal Issues: Desertion, cruelty, and division of 

matrimonial property. Summary: The court examined the allegations of desertion and cruelty as 

grounds for divorce. It required the petitioner to prove these allegations with sufficient evidence. 

The court also addressed the issue of division of matrimonial property, considering the 

contributions and needs of the parties involved. 

25. SSEKAMBA V. SSEKAMBA [2006] UGCA 12: Legal Issues: Adultery, cruelty, and custody of 

children. Summary: The court considered the evidence of adultery and cruelty as grounds for 

divorce. It emphasized the need for the petitioner to establish these allegations. The court also 

addressed the issue of custody of the children, taking into account their best interests and the 

ability of the parties to provide for their welfare. 

26. NALUKENGE V. NALUKENGE [2019] UGCA 20: Legal Issues: Irretrievable breakdown of 

marriage, cruelty, and maintenance. Summary: The court examined the evidence of the 

irretrievable breakdown of the marriage, including acts of cruelty, as grounds for divorce. It 

emphasized the importance of providing sufficient evidence to support the allegations. The court 

also addressed the issue of maintenance, ordering the respondent to provide financial support 

to the petitioner. 

These additional case summaries highlight the various legal issues involved in divorce cases, such as 

irretrievable breakdown of marriage, cruelty, desertion, division of matrimonial property, custody of 

children, and maintenance. The court decisions demonstrate the significance of presenting credible 

evidence to substantiate the grounds for divorce and the considerations taken into account when deciding 

matters related to children and financial support. 

 

 DISCUSS WITH AID OF SPECIFIC LEGAL AUTHORITY ALL LEGAL ISSUES IN THE 

FOLLOWING: 

SEPARATION OF SPOUSES  

SEPARATION BY AGREEMENT  

The law applicable to this scope of study includes the following: The Constitution 1995 The Judicature 

Act Cap 13 The Contract Act Cap 73 Case Law  

COMMON LAW AND DOCTRINES OF EQUITY 

It must be noted from the onset that parties can come to an agreement whereby, they spell out the terms 

of the separation. This is not provided for in any statute but is backed by common law. The guiding 

principle on separation agreements was upheld in FENDER VS MILDMAY (1938) where court held that 

the husband and wife can enter into separation agreements, which should not lack conformity with 

principles of public morality. Court further held in WILSON VS WILSON (1848) HLCAS 538 that there is 

nothing wrong or illegal per se in an agreement for immediate separation. It is not against public policy 



 

 

that separation agreements be allowed to stand. Thus, where a marriage has irrevocably broken down, 

then an agreement can be made, where the parties agree to stay apart.  

CLAUSES IN A SEPARATION AGREEMENT The first and cardinal clause to include in a separation 

agreement is that the parties should agree to leave apart. This is fortified by the case of PEARSON VS 

AYLESPARD [1884] 14 QBD 729. Other terms in a separation agreement include the following:  

DESCRIPTION OF THE PARTIES Non molestation Clause Agreement to live apart Maintenance clause 

Dum Custa Clause Amendment Clause Duration Clause Control of Matrimonial Home Clause Custody 

Clause Property Clause Termination Clause It must be noted that just like any other contract, the 

agreement should be signed by the parties and witnesses to, most preferably by a lawyer. Parties usually 

opt to go for separation agreements when they can go for judicial separation because they lack the 

grounds to pursue such remedies in courts of law. The agreement ceases to have effect when the wife 

commits adultery and this is a ground for divorce. DRAFTING OF SEPARATION AGREEMENTS, the 

agreement is drafted like a standard contract agreement, where both parties provide consideration of 

consortium. A copy is drafted below.  

Legal Issues in Separation of Spouses: 

1. Validity and Enforceability of Separation Agreements: Under common law and doctrines of 

equity, parties can enter into separation agreements to outline the terms of their separation. The 

guiding principle is that separation agreements should not contradict principles of public morality. 

This principle was upheld in the case of Fender v. Mildmay (1938). It is also established that 

agreements for immediate separation are not against public policy, as stated in Wilson v. Wilson 

(1848). 

2. Clauses in a Separation Agreement:  

a) Description of the Parties: The agreement should clearly identify the parties involved.  

b) Non-molestation Clause: This clause ensures that neither party will harass, intimidate, or harm the 

other.  

c) Agreement to Live Apart: The parties agree to live separately and apart from each other.  

d) Maintenance Clause: This clause addresses financial support, including spousal support or 

alimony. e) Dum Custa Clause: This clause specifies the division of expenses during the separation 

period.  

f) Amendment Clause: This allows for modifications or amendments to the agreement if necessary.  

g) Duration Clause: The agreement may specify a fixed duration for the separation or be open-ended.  

h) Control of Matrimonial Home Clause: This clause determines the rights and responsibilities 

regarding the matrimonial home.  

i) Custody Clause: If there are children involved, this clause addresses custody and visitation 

arrangements.  

j) Property Clause: This clause deals with the division of property, assets, and debts.  

k) Termination Clause: Specifies the conditions or events that would terminate the separation 

agreement. 



 

 

3. Requirements for a Valid Separation Agreement: Like any other contract, a separation 

agreement should be signed by the parties and preferably witnessed by a lawyer. The agreement 

should be based on adequate consideration, typically referred to as consortium. 

4. Grounds for Termination: A separation agreement may cease to have effect if one party commits 

adultery, which can be grounds for divorce. 

 

DRAFTING OF SEPARATION AGREEMENTS  

The agreement is drafted like a standard contract agreement, where both parties provide consideration 

of consortium. A copy is drafted below.  

The summary of the legal issues in the context of separation of spouses by agreement is as follows: 

1. Validity of Separation Agreements: The common law and doctrines of equity recognize that 

parties can enter into separation agreements to spell out the terms of their separation. Such 

agreements should conform to principles of public morality and are not considered illegal or 

against public policy. Case law, such as Fender v. Mildmay (1938) and Wilson v. Wilson (1848), 

upholds the principle that separation agreements are permissible. 

2. Applicable Laws: The applicable laws in this area include the Constitution of 1995, the Judicature 

Act Cap 13, the Contract Act Cap 73, and relevant case law. 

3. Clauses in a Separation Agreement: A separation agreement typically includes various clauses 

to address the rights and obligations of the parties. These clauses may cover aspects such as 

the description of the parties, non-molestation, agreement to live apart, maintenance, division of 

assets, custody of children, duration of the agreement, control of the matrimonial home, and 

termination of the agreement. 

4. Legal Requirements: Like any other contract, a separation agreement should be signed by the 

parties and witnessed, preferably by a lawyer. It is important to ensure that the agreement is 

properly drafted and executed to be legally enforceable. 

5. Grounds for Termination: The separation agreement may cease to have effect if certain events 

occur, such as one party committing adultery. Adultery can be grounds for divorce and may 

invalidate the separation agreement. 

6. Consideration: Like any contract, a separation agreement requires consideration from both 

parties. Consideration refers to something of value that each party provides to the other. In the 

case of a separation agreement, the consideration is often the mutual promises and obligations 

outlined in the agreement. 

7. Child Custody and Support: In a separation agreement, the custody of children and the financial 

support arrangements for the children should be addressed. This includes determining the 

custodial parent, visitation rights, and the obligations of each parent in providing for the child's 

financial needs. 

8. Property Division: The separation agreement should outline how the couple's property, assets, 

and debts will be divided. This includes determining the distribution of marital assets and 

liabilities, such as real estate, bank accounts, investments, and debts accumulated during the 

marriage. 



 

 

9. Enforceability: While separation agreements are generally enforceable, it is important to ensure 

that the agreement meets the legal requirements for enforceability. Factors such as full 

disclosure of assets, absence of coercion or duress, and voluntary agreement by both parties 

contribute to the enforceability of the agreement. 

10. Review and Amendment: Separation agreements may need to be reviewed and amended over 

time to reflect changing circumstances or to address new issues that arise. It is important to 

include an amendment clause in the agreement to allow for modifications with the agreement of 

both parties. 

11. Jurisdiction and Governing Law: The separation agreement should specify the jurisdiction and 

governing law that will apply to the interpretation and enforcement of the agreement. This can 

be particularly important if the parties reside in different jurisdictions or if they anticipate moving 

to a different jurisdiction in the future. 

12. Legal Advice: It is advisable for each party to seek independent legal advice before entering into 

a separation agreement. This helps ensure that both parties fully understand their rights, 

obligations, and the implications of the agreement. 

 DISCUSS JUDICIAL SEPARATION  

This comes as a remedy to spouses who cannot have the remedy for divorce because of lack of the 

grounds. Judicial separation is provided for in section 14 of the Divorce Act, thus, a husband or wife may 

apply by petition to court for a judicial separation on the grounds of cruelty, adultery, or desertion without 

reasonable excuse for a period of two years or upwards, and the court on being satisfied that the 

allegations of the petition are true, and that there is no legal ground because the application should not 

be granted, may decree judicial separation accordingly.  

Grounds for Judicial Separation under section 14 of the Divorce Act (for emphasis)  

• Cruelty,  

• Adultery,  

• Desertion without reasonable excuse for a period of two years  

 

 DISCUSS MATRIMONIAL OFFENCES  

These offences are specifically provided for in the Divorce Act and the Marriage Act and they are listed 

below; Adultery under section 4(1) of the Divorce Act This is defined in HABYARIMANA VS 

HABYARIMANA (1980) HCB 139 as the consensual sexual intercourse during subsistence of a marriage 

between a spouse and a person of the opposite sex, not being his spouse. Court held in RUHARA VS 

RUHARA (1977) HCB 86 that in proof of adultery, court will look for corroborative evidence.  

CRUELTY UNDER SECTION 4(2)(B)(V)  

This was discussed in MUGONYA VS MUGONYA (1975) HCB 95; where court held that legal cruelty is 

defendant on facts of each case. The essential ingredient to prove is injury of life, limb or health. Common 

law laid down a yardstick for cruelty in the area of sexual intercourse, in SHELDON VS SHELDON (1962) 

2 ALL ER 257 where court held that denial of sexual intercourse may amount to cruelty; a husband’s 



 

 

persistent refusal over a long period of time without reasonable excuse to have sexual intercourse with 

his wife can be cruelty.  

DESERTION UNDER SECTION 4(2)(B)(VI) Desertion is defined as the withdrawal from the society of 

the other without reasonable excuse. In the act, it has to be for two years or more before one can rely on 

it as a ground for either judicial separation or divorce. The elements for proof of desertion are discussed 

in PATEL VS PATEL [1965] EA 56 where court held that first and foremost, the petitioner should prove 

that the respondent left the matrimonial home; Secondly that it was without consent of the other spouse, 

Thirdly, with intention to permanently end cohabitation.  

OTHER OFFENCES INCLUDE;  

• Incestuous Adultery under section 4(2)(b)(i) of the Divorce Act  

• Bigamy under section 4(2)(b)(ii) of the Divorce Act and sec. 41 of the Marriage Act.  

• Marriage with a person previously married, under section 42 of the Marriage Act.  

• Making false declarations for marriage, under section 43 of the Marriage Act.  

• False pretence of impediments to marriage, under section 44 of the Marriage Act.  

• Unlawfully performance of a marriage ceremony, under section 45 of the Marriage Act.  

• Willful neglect of duty to fill up certificate, under section 46 of the Marriage Act. • Personation of marriage, 

under section 46 of the Marriage Act.  

• Fictitious marriage, under section 48of the Marriage Act.  

• Contracting a marriage when already married under customary law, under section 49 of the Marriage 

Act. • Contracting a customary marriage when already married under marriage act, under section 50 of 

the Marriage Act.  

• Rape, Sodomy, or bestiality under section 4(2)(b)(iv) of the Divorce Act.  

PROCEDURE FOR PETITIONING FOR A JUDICIAL SEPARATION.  

One applies to court by Petition. This is grounded on Section 30 of the Divorce Act which states that all 

proceedings under the act shall be regulated by the Civil Procedure Rules SI 71-1. in addition to this, 

section 31(1) of the Divorce Act provides that the procedure is by petition, where every petition shall 

state, as distinctly as possible, as the nature of the case permits, the facts on which the claim is based, 

and shall be verified as if it were a plaint, and may at the hearing be referred to as evidence. It must be 

noted further that section 31(2) of the Divorce Act provides that petitions for dissolution of marriage, nullity 

of marriage or for judicial separation should always state that there is no collusion or connivance between 

the petitioner and the respondent. The petition is either supported by an affidavit or verified. Secondly, 

after filing the petition, it is served on the Respondent who is supposed to file a reply to the petition. The 

reply is filed 15 days from the date of service of the petition. This is premised on the law of service of the 

court process under Order 5 of the CPR SI 71-1 Thirdly, upon filing of the Reply, the petition is set down 

for hearing under Order 9 rule 11(1) of the CPR SI 71-1.  

DOCUMENTS  

Summon to reply to the Petition; (court document) Petition Affidavit (if the petition is not verified) Summary 

of Evidence, List of Witnesses, List of Documents, List of Authorities Affidavit of service on respondent 



 

 

(if the petition is not verified) Reply to Petition Affidavit in support of Reply to Petition Summary of 

Evidence List of Witnesses List of Documents List of Authorities Affidavit of service on Petitioner.  

JURISDICTION (FORUM)  

This is conversed in section 3 of the Divorce Act which states that where all parties are Africans, or where 

a petition for damages is lodged in accordance with section 21, jurisdiction may be exercised by a court 

over which presides a Magistrate Grade I or a chief Magistrate. The High Court has jurisdiction where 

not all the parties are African. It should be noted however that the High Court has original jurisdiction in 

all matters, so one can invoke the inherent powers of the High Court to hear the matter.    

 

Legal Issues in Judicial Separation: 

1. Grounds for Judicial Separation: Judicial separation can be sought on the grounds of cruelty, 

adultery, or desertion without reasonable excuse for a period of two years or more. These 

grounds are provided under Section 14 of the Divorce Act. 

2. Matrimonial Offenses: The Divorce Act and the Marriage Act outline specific offenses related to 

matrimonial issues. These offenses include adultery, cruelty, desertion, incestuous adultery, 

bigamy, false declarations for marriage, unlawful performance of a marriage ceremony, and 

more. 

3. Definition and Proof of Adultery: Adultery is defined as consensual sexual intercourse between 

a spouse and a person of the opposite sex who is not their spouse. The court requires 

corroborative evidence to prove adultery, as established in the case of HABYARIMANA VS 

HABYARIMANA (1980) HCB 139. 

4. Definition and Proof of Cruelty: Cruelty is defined as causing injury to the life, limb, or health of 

the other spouse. The court assesses cruelty on a case-by-case basis, and the denial of sexual 

intercourse without reasonable excuse may be considered cruelty, as seen in SHELDON VS 

SHELDON (1962) 2 ALL ER 257. 

5. Definition and Proof of Desertion: Desertion refers to the withdrawal from the society of the other 

spouse without reasonable excuse for a continuous period of two years or more. The petitioner 

must prove that the respondent left the matrimonial home without the consent of the other spouse 

and with the intention to permanently end cohabitation. 

6. Procedure for Petitioning for Judicial Separation: The petitioner applies to the court by filing a 

petition, stating the facts on which the claim is based. The petition must be verified or supported 

by an affidavit. The respondent is then served with the petition and has 15 days to file a reply. 

The case is set for a hearing after the filing of the reply. 

7. Jurisdiction (Forum): The jurisdiction for judicial separation varies depending on the parties 

involved. If all parties are Africans or if a petition for damages is lodged, the jurisdiction may be 

exercised by a Magistrate Grade I or a Chief Magistrate. The High Court has jurisdiction when 

not all parties are African, and it has inherent powers to hear the matter. 

 

 EXPLAIN ALL THE FOLLOWING  



 

 

JUDICIAL SEPARATION  

This comes as a remedy to spouses who cannot have the remedy for divorce because of lack of the 

grounds. Judicial separation is provided for in section 14 of the Divorce Act, thus, a husband or wife may 

apply by petition to court for a judicial separation on the grounds of cruelty, adultery, or desertion without 

reasonable excuse for a period of two years or upwards, and the court on being satisfied that the 

allegations of the petition are true, and that there is no legal ground because the application should not 

be granted, may decree judicial separation accordingly. Grounds for Judicial Separation under section 

14 of the Divorce Act (for emphasis)  

• Cruelty,  

• Adultery,  

• Desertion without reasonable excuse for a period of two years  

MATRIMONIAL OFFENCES These offences are specifically provided for in the Divorce Act and the 

Marriage Act and they are listed below; Adultery under section 4(1) of the Divorce Act This is defined in 

HABYARIMANA VS HABYARIMANA (1980) HCB 139 as the consensual sexual intercourse during 

subsistence of a marriage between a spouse and a person of the opposite sex, not being his spouse. 

Court held in RUHARA VS RUHARA (1977) HCB 86 that in proof of adultery, court will look for 

corroborative evidence.  

CRUELTY UNDER SECTION 4(2)(B)(V) This was discussed in MUGONYA VS MUGONYA (1975) HCB 

95; where court held that legal cruelty is defendant on facts of each case. The essential ingredient to 

prove is injury of life, limb or health. Common law laid down a yardstick for cruelty in the area of sexual 

intercourse, in SHELDON VS SHELDON (1962) 2 ALL ER 257 where court held that denial of sexual 

intercourse may amount to cruelty; a husband’s persistent refusal over a long period of time without 

reasonable excuse to have sexual intercourse with his wife can be cruelty.  

DESERTION UNDER SECTION 4(2)(B)(VI) Desertion is defined as the withdrawal from the society of 

the other without reasonable excuse. In the act, it has to be for two years or more before one can rely on 

it as a ground for either judicial separation or divorce. The elements for proof of desertion are discussed 

in PATEL VS PATEL [1965] EA 56 where court held that first and foremost, the petitioner should prove 

that the respondent left the matrimonial home; Secondly that it was without consent of the other spouse, 

Thirdly, with intention to permanently end cohabitation.  

OTHER OFFENCES INCLUDE; 

• Incestuous Adultery under section 4(2)(b)(i) of the Divorce Act  

• Bigamy under section 4(2)(b)(ii) of the Divorce Act and sec. 41 of the Marriage Act.  

• Marriage with a person previously married, under section 42 of the Marriage Act.  

• Making false declarations for marriage, under section 43 of the Marriage Act.  

• False pretense of impediments to marriage, under section 44 of the Marriage Act.  

• Unlawfully performance of a marriage ceremony, under section 45 of the Marriage Act.  

• Willful neglect of duty to fill up certificate, under section 46 of the Marriage Act.  

• Personation of marriage, under section 46 of the Marriage Act.  



 

 

• Fictitious marriage, under section 48of the Marriage Act.  

• Contracting a marriage when already married under customary law, under section 49 of the Marriage 

Act.  

• Contracting a customary marriage when already married under marriage act, under section 50 of the 

Marriage Act.  

• Rape, Sodomy, or bestiality under section 4(2)(b)(iv) of the Divorce Act.  

PROCEDURE FOR PETITIONING FOR A JUDICIAL SEPARATION. One applies to court by Petition. 

This is grounded on Section 30 of the Divorce Act which states that all proceedings under the act shall 

be regulated by the Civil Procedure Rules SI 71-1. in addition to this, section 31(1) of the Divorce Act 

provides that the procedure is by petition, where every petition shall state, as distinctly as possible, as 

the nature of the case permits, the facts on which the claim is based, and shall be verified as if it were a 

plaint, and may at the hearing be referred to as evidence. It must be noted further that section 31(2) of 

the Divorce Act provides that petitions for dissolution of marriage, nullity of marriage or for judicial 

separation should always state that there is no collusion or connivance between the petitioner and the 

respondent. The petition is either supported by an affidavit or verified. Secondly, after filing the petition, 

it is served on the Respondent who is supposed to file a reply to the petition. The reply is filed 15 days 

from the date of service of the petition. This is premised on the law of service of the court process under 

Order 5 of the CPR SI 71-1 Thirdly, upon filing of the Reply, the petition is set down for hearing under 

Order 9 rule 11(1) of the CPR SI 71-1.  

DOCUMENTS.  

Summon to reply to the Petition; (court document) Petition Affidavit (if the petition is not verified), 

Summary of Evidence, List of Witnesses, List of Documents, List of Authorities Affidavit of service on 

respondent (if the petition is not verified) Reply to Petition Affidavit in support of Reply to Petition 

Summary of Evidence List of Witnesses List of Documents List of Authorities Affidavit of service on 

Petitioner.  

JURISDICTION (FORUM) This is conversed in section 3 of the Divorce Act which states that where all 

parties are Africans, or where a petition for damages is lodged in accordance with section 21, jurisdiction 

may be exercised by a court over which presides a Magistrate Grade I or a chief Magistrate. The High 

Court has jurisdiction where not all the parties are African. It should be noted however that the High Court 

has original jurisdiction in all matters, so one can invoke the inherent powers of the High Court to hear 

the matter.    

Judicial Separation: 

1. Purpose and Grounds: Judicial separation is a legal remedy available to spouses who cannot 

obtain a divorce due to a lack of grounds. It is provided for in Section 14 of the Divorce Act. A 

husband or wife can apply for judicial separation through a petition to the court on the grounds 

of cruelty, adultery, or desertion without reasonable excuse for a period of two years or more. If 

the court is satisfied with the truth of the allegations and determines that there are no legal 

grounds to deny the application, it may grant a decree of judicial separation. 

Grounds for Judicial Separation under Section 14 of the Divorce Act: 

 Cruelty 



 

 

 Adultery 

 Desertion without reasonable excuse for a period of two years or more 

Matrimonial Offences: 

Adultery under Section 4(1) of the Divorce Act: Adultery is defined as consensual sexual intercourse 

between a spouse and a person of the opposite sex who is not their spouse during the subsistence of 

the marriage. The court, as established in the case of Habyarimana v. Habyarimana (1980) HCB 139, 

requires corroborative evidence for proof of adultery. 

Cruelty under Section 4(2)(B)(V) of the Divorce Act: Cruelty is a ground for divorce or judicial separation. 

Legal cruelty depends on the facts of each case, and the essential element to prove is the injury to life, 

limb, or health. The denial of sexual intercourse, without reasonable excuse, over a long period of time 

by one spouse to the other can be considered cruelty, as established in Sheldon v. Sheldon (1962) 2 ALL 

ER 257. 

Desertion under Section 4(2)(B)(VI) of the Divorce Act: Desertion is defined as the withdrawal from the 

society of the other spouse without a reasonable excuse. To rely on desertion as a ground for judicial 

separation or divorce, it must be proven that the respondent left the matrimonial home without the consent 

of the other spouse, with the intention to permanently end cohabitation. The elements for proof of 

desertion were discussed in Patel v. Patel [1965] EA 56. 

Other Matrimonial Offences include, but are not limited to: 

 Incestuous Adultery under Section 4(2)(b)(i) of the Divorce Act 

 Bigamy under Section 4(2)(b)(ii) of the Divorce Act and Section 41 of the Marriage Act 

 Marriage with a person previously married under Section 42 of the Marriage Act 

 Making false declarations for marriage under Section 43 of the Marriage Act 

 False pretense of impediments to marriage under Section 44 of the Marriage Act 

 Unlawful performance of a marriage ceremony under Section 45 of the Marriage Act 

 Willful neglect of duty to fill up certificate under Section 46 of the Marriage Act 

 Personation of marriage under Section 46 of the Marriage Act 

 Fictitious marriage under Section 48 of the Marriage Act 

 Contracting a marriage when already married under customary law under Section 49 of the 

Marriage Act 

 Contracting a customary marriage when already married under the Marriage Act under Section 

50 of the Marriage Act 

 Rape, Sodomy, or Bestiality under Section 4(2)(b)(iv) of the Divorce Act 

Procedure for Petitioning for a Judicial Separation: 

1. Filing the Petition: The petitioner applies to the court by filing a petition. Section 30 of the Divorce 

Act regulates all proceedings under the act, following the Civil Procedure Rules SI 71-1. The 



 

 

petition should state the facts on which the claim is based and be verified like a plaint. It should 

also state that there is no collusion or connivance between the petitioner and the respondent. 

2. Serving the Petition: After filing the petition, it must be served on the respondent. The respondent 

has 15 days from the date of service to file a reply to the petition. The rules of service of court 

processes under Order 5 of the Civil Procedure Rules SI 71-1 apply. 

3. Hearing the Petition: Once the reply to the petition is filed, the petition is set down for a hearing 

under Order 9, Rule 11(1) of the Civil Procedure Rules SI 71-1. 

Jurisdiction (Forum): 

Section 3 of the Divorce Act determines the jurisdiction or forum for judicial separation cases. If all parties 

involved are Africans or if a petition for damages is filed under Section 21, the jurisdiction can be 

exercised by a court presided over by a Magistrate Grade I or a Chief Magistrate. The High Court has 

jurisdiction when not all parties are African, although the High Court has original jurisdiction in all matters, 

so it can be invoked to hear the case. 

EFFECTS OF JUDICIAL SEPARATION: 

1. Decree of Judicial Separation: If the court is satisfied with the grounds for judicial separation and 

grants a decree of judicial separation, it legally recognizes the separation of the spouses. The 

marriage, however, remains intact, and the spouses are not free to remarry. 

2. Living Apart: After obtaining a decree of judicial separation, the spouses are entitled to live 

separately and apart from each other. They are no longer obligated to cohabit as husband and 

wife. 

3. Financial Arrangements: The court may make orders regarding financial matters, such as 

spousal maintenance and division of property, in a judicial separation case. These orders can 

address issues such as financial support for the spouse and children, division of assets, and 

payment of debts. 

4. Child Custody and Access: The court can also make orders concerning child custody, visitation 

rights, and child support during a judicial separation. It aims to protect the best interests of the 

children and ensure that they maintain a relationship with both parents. 

5. Termination of Conjugal Rights: A decree of judicial separation terminates the mutual rights and 

obligations of the spouses with respect to each other. They no longer have a duty to live together 

or provide conjugal rights. 

6. Possible Reconciliation: Judicial separation does not permanently dissolve the marriage. There 

is a possibility of reconciliation between the spouses during the period of separation. If the 

spouses reconcile and wish to resume their marital relationship, they can apply to the court to 

revoke the decree of judicial separation. 

DISCUSS ALL THE LEGAL ISSUES IN THE FOLLOWING PLEASE SUPPORT EACH ISSUE WITH 

SPECIFIC PROVISIONS IN THE TEXT CHILDREN MATTERS.  

Who is a child and what rights accruing to them? S.2 of the children’s act defines a child as person below 

the age of 18 years. Also Art.257 (1) (c).  



 

 

RIGHTS OF CHILDREN. Children have the rights conferred onto all persons by virtual being human 

beings however under Art.34 of the constitution specific rights accrue to them by virtual of being children 

and these include the following rights:  

1. Right to know and be cared for by their parents or those entitled by law to bring them up.  

2. Right to basic education which is the responsibility of the state and the parents of the child.  

3. Right to non-deprivation by any person of medical treatment, education or any other social or economic 

benefit by reason of religious or other beliefs.  

4. Right to be protected from social or economic exploitation and not to be employed in or required to 

perform work that is likely to be hazardous or to interfere with their education or to be harmful to their 

health or physical mental, spiritual, moral or social development.  

5. Other rights are stipulated under Section 4 of the children’s act and the CRC. WELFARE PRINCIPLE 

The welfare principle as was laid down in the case of J V C (1970) AC 668 is to the effect that in any 

matter relating to a child, the child’s welfare is the paramount consideration. This has been codified under 

Article 3(1) of the convention on the rights of the child and S.3 (1) of the children’s act of Uganda as 

amended. In KAMUGISHA THEOPY V KAKITOKA PASCAL (1996)4 KALR 116, court emphasized the 

fact that the interest of the child is paramount and so the paramount consideration in children’s cases. In 

J V C , where the matter was between the biological parents and the foster parents, the court stated that 

the rights and wishes of the parents whether unimpeachable or otherwise must be assessed and weighed 

on their bearing on the welfare of the child which is paramount in conjunction with all the other factors 

relevant to the issue. In this case it was in the child’s best interest to stay in the custody of the foster 

parents in as much as the natural parents had a strong claim to have their wishes considered as normally 

the proper persons to have the upbringing of the child they have brought into the world. In RE B (1988) 

AC 199, the HOL sanctioned an operation to sterilize a 17-year-old girl upon proof that due to limited 

intellectual capacity she was incapable of knowing the relationship between sexual intercourses and child 

birth. The operation was held to be her best interest. In determining what is in the best interest of the 

child, the court according to S.3 (3) of the children’s act as amended must have regard to:  

a) The ascertainable wishes and feelings of the child concerned with due regard to his or her age and 

understanding. Gillick’s competence principle it’s to the effect that where a child has sufficient 

understanding to make an informal decision about their life, they should be allowed to do so. The principle 

was established in the case of GILLICKS V WEST NORFOLK AND WISBECH AREA HEALTH, the child 

must understand the advice being given and what is involved.  

b) The child’s physical, emotional and educational needs. Under physical needs, courts major concern is 

the child’s security and not concerns of material prospects. The quality of the home is measured against 

time, energy devoted to care and upbringing. In STEPHENSON V STEPHENSON, the court stated that 

disadvantages of a material sort must be given little weight. Under emotional needs, the presumption 

leans in favor of the emotional needs to stay with both parents. Whereas the court in TEOPISTA KAYONG 

V RICHARD SEKIZIYIVU (1979) HCB 261, the court recognized that there is a strong notion that young 

children need to stay with their mothers however there is no rule of law to that effect and thus the best 

interest of the child be the paramount consideration. Young children were defined as children of tender 

years below the age of seven years.  

c) The likely effects of any change in the child’s circumstances  



 

 

d) The child’s sex, age, background and any other circumstances relevant in the matter. Courts say in 

guardianship applications will be more inclined to grant the guardianship/custody in applications for 

custody to applicant of the same sex as a child.  

e) Any harm that the child has suffered or is at the risk of suffering.  

f) Where relevant, the capacity of the child’s parents, guardian or any other person involved in the care 

of the child and in meeting the needs of the child. Financial stability does not entitle the applicant to any 

order to automatic grant. What court must consider is the best interest of the child. A financial stable 

parent might have to surrender the child to the other in custody application if it’s the view of the court that 

the child lives with the other parent. IN AYIIYA V AYIIYA, the court emphasized that it is not necessary 

that one who is rich will be in better position to look after the children but the psychological attitude 

towards the children and the loving and warm atmosphere in a home means more in the upbringing of a 

child.  

LEGAL ISSUES IN CHILDREN MATTERS: 

1. Definition of a Child: The Children's Act defines a child as a person below the age of 18 years. 

This definition is also supported by Article 257(1)(c) of the Constitution. The legal issue here is 

determining the age of the child to ascertain their rights and appropriate legal protection. 

2. Rights of Children: Children have rights conferred upon all persons as human beings. Specific 

rights are granted to children under Article 34 of the Constitution, including the right to parental 

care, basic education, protection from deprivation, and protection from social or economic 

exploitation. Section 4 of the Children's Act and the CRC (Convention on the Rights of the Child) 

further outline additional rights for children. 

3. Welfare Principle: The welfare principle is a fundamental consideration in any matter relating to 

a child. It states that the child's welfare is of paramount importance. This principle is codified in 

Article 3(1) of the CRC and Section 3(1) of the Children's Act. The legal issue revolves around 

determining and ensuring the best interests and well-being of the child in various circumstances. 

4. Assessing the Child's Best Interest: When determining what is in the best interest of the child, 

the court considers several factors, as outlined in Section 3(3) of the Children's Act. These factors 

include the child's wishes and feelings (considered with age and understanding), physical, 

emotional, and educational needs, the likely effects of any change in circumstances, the child's 

background and relevant circumstances, any harm the child has suffered or may be at risk of, 

and the capacity of parents or guardians to meet the child's needs. 

5. Gillick's Competence Principle: Gillick's competence principle recognizes that children with 

sufficient understanding should be allowed to make informed decisions about their lives. It was 

established in the case of Gillick v. West Norfolk and Wisbech Area Health Authority. The legal 

issue is determining the child's capacity to make decisions and balancing their autonomy with 

their best interests. 

6. Custody and Guardianship: In custody and guardianship applications, the court considers 

various factors, including the child's welfare, the capacity of parents or guardians, the child's sex, 

age, background, and any other relevant circumstances. Financial stability alone does not 

determine custody, as the best interest of the child is the paramount consideration. 



 

 

7. Psychological and Emotional Considerations: Emotional needs and the quality of care and 

upbringing are important in determining the child's best interest. The court may consider the 

emotional bond with both parents, the child's need for stability, and the psychological atmosphere 

in the home. Financial stability is not the sole determinant, as a loving and warm atmosphere 

may be more beneficial to the child. 

 

8. Best Interest of the Child: The concept of the best interest of the child is a guiding principle in 

children matters. It is enshrined in Section 3(1) of the Children's Act, which states that "in any 

matter relating to children, the best interest of the child shall be the paramount consideration." 

This provision emphasizes the importance of prioritizing the well-being and welfare of the child 

above all other considerations. 

9. Guardianship and Custody: When determining guardianship or custody of a child, the court 

considers the best interest of the child, as provided in Section 3(3)(f) of the Children's Act. It looks 

at the capacity of the parents, guardians, or any other person involved in the care of the child to 

meet the child's needs. Financial stability alone does not entitle an applicant to automatic custody 

or guardianship, as the court must assess the overall suitability and ability to provide for the 

child's well-being. 

10. Emotional and Educational Needs: The court takes into account the emotional, physical, and 

educational needs of the child when making decisions. Under Section 3(3)(b) of the Children's 

Act, the court considers the child's physical, emotional, and educational needs as part of the best 

interest assessment. This ensures that the child's emotional development, educational 

opportunities, and overall well-being are given due consideration. 

11. Assessing the Child's Wishes: The ascertainable wishes and feelings of the child are important 

factors in determining their best interest. Section 3(3)(a) of the Children's Act requires the court 

to consider the child's age and understanding when assessing their wishes and feelings. This 

provision is in line with the Gillick's competence principle, which allows children with sufficient 

understanding to have their views considered in decisions about their lives. 

12. Protection from Exploitation and Harm: Children are entitled to protection from social or economic 

exploitation and from engaging in work that may be harmful to their health, education, or overall 

development. This right is enshrined in Section 4 of the Children's Act, which aims to safeguard 

children from any form of exploitation or hazardous work that may negatively impact their well-

being. 

13. Prohibition of Deprivation: Children have the right to non-deprivation of medical treatment, 

education, or any other social or economic benefit based on religious or other beliefs. Article 34 

of the Constitution guarantees this right to children, ensuring that they receive necessary medical 

care, education, and other benefits without being deprived based on religious or other beliefs. 

14. Child Protection: The Children's Act contains provisions for the protection of children from abuse, 

neglect, and any form of harm. Section 6 of the Act establishes the duty of parents, guardians, 

and others in authority to protect children from all forms of violence, abuse, and exploitation. It 

also outlines the role of the government in promoting and implementing measures for child 

protection. 



 

 

15. Adoption: The legal framework for adoption is provided in the Children's Act. Section 46 of the 

Act sets out the requirements and procedures for adopting a child. Adoption aims to ensure the 

best interest of the child and provide a secure and nurturing family environment. It involves 

thorough assessments of the prospective adoptive parents and considerations of the child's 

welfare. 

16. Access and Visitation Rights: Children have the right to maintain relationships with both parents, 

even in cases of separation or divorce. Section 26 of the Children's Act recognizes the right of 

the child to have regular contact with both parents, as long as it is in the child's best interest. This 

provision encourages the continued involvement of both parents in the upbringing and well-being 

of the child. 

17. Child Participation: The Children's Act promotes the active participation of children in matters 

that affect them. Section 5 of the Act recognizes the right of the child to express their views freely 

and to have those views given due weight in accordance with their age and maturity. This 

provision encourages the involvement of children in decisions that directly impact their lives, 

ensuring their voices are heard and respected. 

18. Child Justice: The Children's Act also addresses the legal rights and protection of children within 

the criminal justice system. It establishes special procedures and safeguards for children 

accused of committing offenses. Part VIII of the Act outlines the principles and procedures for 

dealing with child offenders, emphasizing rehabilitation and reintegration rather than punishment. 

19. International Obligations: Uganda is a party to the United Nations Convention on the Rights of 

the Child (CRC), which sets out the fundamental rights and principles for the protection and well-

being of children. The CRC informs and reinforces the provisions of the Children's Act, guiding 

the legal framework and decisions regarding children matters. 

20. Child Custody and Guardianship: In cases of separation or divorce, determining child custody 

and guardianship is a significant legal issue. The Children's Act recognizes the best interest of 

the child as the paramount consideration in making decisions regarding custody and 

guardianship (Section 3(1)). The court will consider various factors such as the child's welfare, 

wishes, and the capacity of the parents or guardians involved (Section 3(3)). Additionally, Section 

33 of the Act provides for the appointment of guardians in cases where the parents are deceased 

or unable to fulfill their parental responsibilities. 

21. Child Maintenance: Child maintenance is another important legal issue concerning the financial 

support and well-being of children. Section 39 of the Children's Act stipulates that both parents 

have a legal duty to provide financial support for their children. It establishes the right of the child 

to receive maintenance from both parents according to their respective abilities. The court has 

the power to make maintenance orders to ensure the child's needs are met. 

22. Birth Registration: Birth registration is crucial for the protection of children's rights. Section 4 of 

the Children's Act emphasizes the importance of birth registration and the duty of parents or 

guardians to register the birth of their child within 90 days. Birth registration ensures the child's 

legal identity, access to services, and protection under the law. Failure to register a child's birth 

may result in their exclusion from various rights and entitlements. 

23. Child Protection Institutions: The Children's Act provides for the establishment and regulation of 

child protection institutions such as children's homes, rehabilitation centers, and foster care. 



 

 

These institutions play a vital role in ensuring the safety, well-being, and rehabilitation of children 

in need of care and protection. The Act sets standards for their operation and supervision, 

safeguarding the rights and welfare of children placed in their care. 

24. Adoption: Adoption is a significant legal process that provides a permanent and stable family 

environment for children who cannot be raised by their biological parents. The Adoption Act, 

together with the Children's Act, governs adoption in Uganda. It establishes procedures for 

adoption, eligibility criteria for adoptive parents, and safeguards to ensure the best interests of 

the child are protected throughout the process. 

25. Child Participation: Children have the right to participate in decisions that affect their lives, as 

recognized by the United Nations Convention on the Rights of the Child (CRC) and the Children's 

Act. Section 5 of the Children's Act acknowledges the right of children to express their views and 

have those views given due weight in matters concerning them. Courts and other relevant 

institutions are encouraged to provide opportunities for children to express their opinions and be 

heard in child-related proceedings. 

26. Child Justice: When children come into contact with the justice system, special considerations 

must be taken to safeguard their rights and promote their rehabilitation. The Children Act 

establishes a separate juvenile justice system for children in conflict with the law. It emphasizes 

diversion, rehabilitation, and restorative justice approaches rather than punitive measures. It also 

provides for the establishment of juvenile courts and outlines procedures specific to juvenile 

cases. 

27. Child Abuse and Neglect: Protecting children from abuse, neglect, and exploitation is a 

fundamental legal concern. The Children's Act defines various forms of abuse and neglect, such 

as physical, sexual, and emotional abuse, as well as neglect of basic needs. It establishes 

mechanisms for reporting and responding to cases of child abuse and neglect, including the role 

of child protection officers, probation officers, and the police. The Act also addresses the 

provision of care and support services for victims of abuse and neglect. 

28. Child Rights Enforcement: In situations where a child's rights have been violated, legal remedies 

and mechanisms for redress are available. The Children's Act allows for the reporting of child 

rights violations to designated authorities, such as the police or probation officers. It also grants 

the court the power to make orders to protect the child's rights and welfare, including temporary 

custody orders, protection orders, and injunctions. 

 

 SUMMARIZE ALL THE LEGAL PRINCIPLE WITH SPECIFIC LEGAL PROVISION CHILDREN 

MATTERS.  

Who is a child and what rights accruing to them? S.2 of the children’s act defines a child as person below 

the age of 18 years. Also Art.257 (1) (c).  

RIGHTS OF CHILDREN. Children have the rights conferred onto all persons by virtual being human 

beings however under Art.34 of the constitution specific rights accrue to them by virtual of being children 

and these include the following rights:  

1. Right to know and be cared for by their parents or those entitled by law to bring them up.  



 

 

2. Right to basic education which is the responsibility of the state and the parents of the child.  

3. Right to non-deprivation by any person of medical treatment, education or any other social or economic 

benefit by reason of religious or other beliefs.  

4. Right to be protected from social or economic exploitation and not to be employed in or required to 

perform work that is likely to be hazardous or to interfere with their education or to be harmful to their 

health or physical mental, spiritual, moral or social development.  

5. Other rights are stipulated under Section 4 of the children’s act and the CRC. WELFARE PRINCIPLE 

The welfare principle as was laid down in the case of J V C (1970) AC 668 is to the effect that in any 

matter relating to a child, the child’s welfare is the paramount consideration. This has been codified under 

Article 3(1) of the convention on the rights of the child and S.3 (1) of the children’s act of Uganda as 

amended. In KAMUGISHA THEOPY V KAKITOKA PASCAL (1996)4 KALR 116, court emphasized the 

fact that the interest of the child is paramount and so the paramount consideration in children’s cases. In 

J V C , where the matter was between the biological parents and the foster parents, the court stated that 

the rights and wishes of the parents whether unimpeachable or otherwise must be assessed and weighed 

on their bearing on the welfare of the child which is paramount in conjunction with all the other factors 

relevant to the issue. In this case it was in the child’s best interest to stay in the custody of the foster 

parents in as much as the natural parents had a strong claim to have their wishes considered as normally 

the proper persons to have the upbringing of the child they have brought into the world. In RE B (1988) 

AC 199, the HOL sanctioned an operation to sterilize a 17-year-old girl upon proof that due to limited 

intellectual capacity she was incapable of knowing the relationship between sexual intercourses and child 

birth. The operation was held to be her best interest. In determining what is in the best interest of the 

child, the court according to S.3 (3) of the children’s act as amended must have regard to:  

a) The ascertainable wishes and feelings of the child concerned with due regard to his or her age and 

understanding. Gillick’s competence principle it’s to the effect that where a child has sufficient 

understanding to make an informal decision about their life, they should be allowed to do so. The principle 

was established in the case of GILLICKS V WEST NORFOLK AND WISBECH AREA HEALTH, the child 

must understand the advice being given and what is involved.  

b) The child’s physical, emotional and educational needs. Under physical needs, courts major concern is 

the child’s security and not concerns of material prospects. The quality of the home is measured against 

time, energy devoted to care and upbringing. In STEPHENSON V STEPHENSON, the court stated that 

disadvantages of a material sort must be given little weight. Under emotional needs, the presumption 

leans in favor of the emotional needs to stay with both parents. Whereas the court in TEOPISTA KAYONG 

V RICHARD SEKIZIYIVU (1979) HCB 261, the court recognized that there is a strong notion that young 

children need to stay with their mothers however there is no rule of law to that effect and thus the best 

interest of the child be the paramount consideration. Young children were defined as children of tender 

years below the age of seven years.  

c) The likely effects of any change in the child’s circumstances  

d) The child’s sex, age, background and any other circumstances relevant in the matter. Courts say in 

guardianship applications will be more inclined to grant the guardianship/custody in applications for 

custody to applicant of the same sex as a child.  

e) Any harm that the child has suffered or is at the risk of suffering.  



 

 

f) Where relevant, the capacity of the child’s parents, guardian or any other person involved in the care 

of the child and in meeting the needs of the child. Financial stability does not entitle the applicant to any 

order to automatic grant. What court must consider is the best interest of the child. A financial stable 

parent might have to surrender the child to the other in custody application if it’s the view of the court that 

the child lives with the other parent. IN AYIIYA V AYIIYA, the court emphasized that it is not necessary 

that one who is rich will be in better position to look after the children but the psychological attitude 

towards the children and the loving and warm atmosphere in a home means more in the upbringing of a 

child.  

Summary of Legal Principles in Children Matters: 

1. Definition of a Child: Under Section 2 of the Children's Act, a child is defined as a person below 

the age of 18 years. 

2. Rights of Children: Children have rights conferred upon them as human beings, and specific 

rights accrue to them as children. Article 34 of the Constitution outlines these rights, which 

include the right to know and be cared for by parents or legal guardians, the right to basic 

education, the right to non-deprivation of essential benefits, and the right to protection from 

exploitation and harmful work. 

3. Welfare Principle: The welfare of the child is the paramount consideration in any matter relating 

to children. This principle was established in the case of J v C and has been codified in Article 

3(1) of the Convention on the Rights of the Child and Section 3(1) of the Children's Act. Courts 

prioritize the best interests of the child and consider various factors, such as the child's wishes, 

physical, emotional, and educational needs, likely effects of any change in circumstances, the 

child's background, and any harm or risk of harm to the child. 

4. Child Participation: Children have the right to express their views and have those views given 

due weight in matters concerning them. Section 5 of the Children's Act recognizes the right of 

children to participate in decision-making processes, and courts and relevant institutions are 

encouraged to provide opportunities for children to be heard. 

5. Child Justice: When children come into contact with the justice system, special considerations 

are taken to protect their rights and promote rehabilitation. The Children's Act establishes a 

separate juvenile justice system that emphasizes diversion, rehabilitation, and restorative justice 

approaches. 

6. Child Abuse and Neglect: Protecting children from abuse, neglect, and exploitation is a 

fundamental legal concern. The Children's Act defines various forms of abuse and neglect and 

provides mechanisms for reporting and responding to such cases. It also addresses the provision 

of care and support services for victims. 

7. Child Rights Enforcement: Legal remedies and mechanisms for redress are available in cases 

where a child's rights have been violated. The Children's Act allows for the reporting of violations 

to designated authorities and grants the court the power to make orders to protect the child's 

rights and welfare. 

Here are a few more legal principles in children matters, supported by specific case law: 

1. Best Interests of the Child: The best interests of the child are of paramount importance in making 

decisions regarding their welfare. In the case of J v C (1970) AC 668, the court emphasized that 



 

 

the child's welfare should be the primary consideration. The rights and wishes of the parents are 

weighed against the welfare of the child, taking into account all relevant factors. 

2. Child's Wishes and Feelings: The ascertainable wishes and feelings of the child must be given 

due regard, considering their age and understanding. This principle is known as Gillick's 

competence principle, established in the case of Gillick v West Norfolk and Wisbech Area Health 

Authority. It recognizes that a child with sufficient understanding should have the ability to make 

decisions about their life. 

3. Physical, Emotional, and Educational Needs: The court considers the physical, emotional, and 

educational needs of the child when determining their best interests. In the case of Stephenson 

v Stephenson, the court stated that the quality of the home should be measured by the time, 

energy, and care devoted to the child's upbringing. Material concerns are given less weight 

compared to the child's security and emotional well-being. 

4. Harm and Risk of Suffering: Any harm that the child has suffered or is at risk of suffering is a 

relevant consideration. This includes physical, emotional, or psychological harm. Courts must 

take into account the potential consequences of any change in the child's circumstances. 

5. Capacity of Parents or Guardians: The capacity of the child's parents, guardians, or any other 

person involved in their care is relevant. This includes their ability to meet the needs of the child. 

Financial stability alone does not automatically entitle a parent to custody or guardianship. The 

court must consider the overall best interest of the child. In Ayiiya v Ayiiya, the court emphasized 

the importance of psychological attitude, a loving atmosphere, and warm environment in the 

upbringing of a child, rather than just financial resources. 

Here are a few more important issues in children matters, taking into consideration the legal principles 

discussed earlier: 

1. Non-Discrimination: Children have the right to be free from discrimination based on various 

grounds, such as gender, race, religion, or disability. This principle is enshrined in Article 2 of the 

Convention on the Rights of the Child (CRC) and should be considered in all matters concerning 

children. 

2. Child Participation: Children have the right to participate in decisions that affect their lives, 

according to their evolving capacities. This principle is emphasized in Article 12 of the CRC. 

Courts should provide opportunities for children to express their views and ensure their opinions 

are taken into consideration in matters concerning them. 

3. Protection from Abuse and Neglect: Children have the right to be protected from all forms of 

abuse, neglect, or exploitation. This includes physical, sexual, or emotional abuse. The state has 

a duty to take measures to prevent such abuse and to provide support and rehabilitation to child 

victims. 

4. Adoption and Alternative Care: When determining the best interests of the child, the court should 

consider appropriate alternative care options, such as adoption or foster care, if it is in the child's 

best interests. The welfare of the child should be the primary consideration in decisions related 

to placement and care. 

5. Parental Responsibilities and Rights: The rights and responsibilities of parents or legal guardians 

should be respected, provided they are acting in the best interests of the child. Parental rights 



 

 

are not absolute and can be limited or restricted if it is deemed necessary for the child's well-

being. 

6. Child Protection Services: The state has a responsibility to establish and maintain child protection 

services to ensure the welfare and protection of children. These services should intervene when 

a child is at risk of harm or in need of support. 

 DISCUSS THE WELFARE PRINCIPLES WITH SUPPORT OF UGANDAN LEGAL 

PROVISIONS AND CASE LAW AND INTERNATIONAL LAW 

The welfare principle is a fundamental aspect of child protection and family law, which prioritizes the best 

interests of the child in all matters concerning their upbringing and well-being. In Uganda, the welfare 

principle is enshrined in various legal provisions and is also supported by international law. 

In Uganda, the Children Act (Cap. 59) incorporates the welfare principle and emphasizes the paramount 

consideration of the child's best interests. Section 3(1) of the Children Act states that in any matter 

concerning a child, the welfare of the child shall be the paramount consideration. This provision reflects 

the legislative intent to prioritize the well-being and best interests of the child in decision-making 

processes. 

Furthermore, the Constitution of Uganda also recognizes the rights of children. Article 34 of the 

Constitution specifically outlines the rights of children and underscores the obligation of the state, parents, 

and guardians to protect and promote those rights. 

In addition to domestic laws, Uganda is a signatory to various international conventions and treaties that 

emphasize the welfare principle. Notably, Uganda has ratified the United Nations Convention on the 

Rights of the Child (CRC), which further reinforces the importance of considering the best interests of the 

child in all decisions affecting them. 

Ugandan courts have consistently upheld the welfare principle and applied it in various cases. For 

instance, in the case of Kamugisha Theopy v. Kakitoka Pascal (1996) 4 KALR 116, the court affirmed 

that the paramount consideration in children's cases is the best interests of the child. The court stressed 

that the welfare principle must guide decisions regarding custody, guardianship, and other matters 

concerning children. 

Another important case that illustrates the application of the welfare principle is J v. C (1970) AC 668. In 

this case, which involved a dispute between biological parents and foster parents, the court recognized 

that the rights and wishes of the parents should be assessed based on their impact on the welfare of the 

child. The court held that the welfare of the child is paramount and should be weighed alongside other 

relevant factors. 

International law, particularly the CRC, also supports the welfare principle. Article 3(1) of the CRC states 

that in all actions concerning children, the best interests of the child shall be a primary consideration. 

Uganda's adherence to this international convention further strengthens the application of the welfare 

principle in the country. 

In summary, the welfare principle, which prioritizes the best interests of the child, is firmly established in 

Ugandan law. It is supported by provisions in the Children Act, the Constitution of Uganda, and 

international conventions such as the CRC. Ugandan courts have consistently emphasized the 

paramount importance of the welfare of the child in their decisions, ensuring that children's rights and 

well-being are safeguarded. 



 

 

In light of the above, there are a few additional important aspects to consider regarding the welfare 

principle in children matters: 

1. Non-Discrimination: The welfare principle requires that children be treated without discrimination. 

Article 2 of the CRC prohibits discrimination against children on various grounds, including race, 

religion, sex, or other status. This principle ensures that decisions concerning children are made 

without bias or prejudice. 

2. Participation of the Child: The welfare principle recognizes the importance of including the child's 

views and opinions in decision-making processes. Article 12 of the CRC establishes the right of 

the child to express their views freely in all matters affecting them. Courts and authorities are 

encouraged to give due weight to the child's opinions based on their age and maturity. The Gillick 

competence principle, established in the case of Gillick v. West Norfolk and Wisbech Area Health 

Authority, supports the notion that children who have sufficient understanding should be allowed 

to make decisions about their lives. 

3. Continuity and Stability: The welfare principle also takes into account the need for continuity and 

stability in a child's life. It recognizes the importance of maintaining stable and nurturing 

environments for children. This principle aims to minimize disruptions and provide children with 

a sense of security and well-being. 

4. Multi-disciplinary Approach: The welfare principle often requires a multi-disciplinary approach to 

assess the various aspects of a child's well-being. This may involve input from social workers, 

psychologists, educators, and other professionals who can provide expert opinions on the child's 

needs and circumstances. 

5. Best Interests as a Primary Consideration: Both domestic legislation and international 

conventions, such as the CRC, emphasize that the best interests of the child must be a primary 

consideration in all decisions concerning them. This means that even if other factors, such as 

the rights of parents or cultural considerations, are relevant, the ultimate focus should be on what 

is in the child's best interests. 

Here are a few more important considerations in light of the welfare principle in children matters: 

1. Prohibition of Violence and Abuse: The welfare principle encompasses the protection of children 

from all forms of violence, abuse, neglect, and exploitation. It is essential to ensure that children 

are safeguarded from any harm or mistreatment. Domestic legislation, such as the Children's Act 

in Uganda, contains provisions that criminalize child abuse and provide mechanisms for reporting 

and addressing such cases. 

2. Right to Family Unity: The welfare principle recognizes the importance of preserving the child's 

family unity whenever possible. It is generally considered beneficial for a child to maintain a 

relationship with their parents and extended family members, unless it is contrary to their best 

interests. International law, including the CRC, emphasizes the right of the child to maintain 

contact with both parents, except in cases where it would be harmful to the child. 

3. Support for Children with Disabilities: The welfare principle includes a focus on ensuring the 

rights and well-being of children with disabilities. Article 23 of the CRC specifically addresses the 

rights of children with disabilities and emphasizes the need for their full and effective participation 

in society. Legislation, such as the Persons with Disabilities Act in Uganda, provides for the 

protection and promotion of the rights of children with disabilities. 



 

 

4. Cultural and Social Context: The welfare principle recognizes the importance of considering the 

cultural and social context in which a child lives. This means taking into account the child's 

cultural background, beliefs, and practices when making decisions that affect their well-being. It 

ensures that the child's identity and cultural heritage are respected and supported. 

5. International Legal Framework: The welfare principle is supported by international legal 

instruments, such as the Convention on the Rights of the Child (CRC), which provide a framework 

for the protection and promotion of children's rights. These instruments set out minimum 

standards and obligations for states to ensure the well-being of children within their jurisdiction. 

Here are a few more important considerations in children matters: 

1. Best Interests of the Child: The principle of the best interests of the child is closely related to the 

welfare principle. It requires that any decision or action taken regarding a child should prioritize 

their overall well-being and long-term development. This principle is recognized in international 

law, including the CRC (Article 3), as well as in domestic legislation, such as the Children's Act 

in Uganda (Section 3). Courts and authorities are mandated to assess and determine what is in 

the best interests of the child in any given situation. 

2. Participation of the Child: Children have the right to be heard and participate in matters that affect 

them, in accordance with their age and maturity. This principle, often referred to as the right to 

participation, recognizes that children have a unique perspective and should have the opportunity 

to express their views, opinions, and wishes. Article 12 of the CRC specifically guarantees the 

right of the child to be heard in judicial and administrative proceedings. Domestic legislation, such 

as the Children's Act in Uganda, also recognizes the importance of the child's participation. 

3. Non-Discrimination: The principle of non-discrimination emphasizes that all children should be 

treated equally and without discrimination of any kind. It requires that decisions and actions 

concerning children should not be based on factors such as race, color, sex, language, religion, 

national or social origin, or any other status. This principle is enshrined in Article 2 of the CRC 

and is supported by domestic legislation in many countries, including Uganda. 

4. Child Protection: Child protection is a crucial aspect of children matters. It involves safeguarding 

children from any form of harm, abuse, exploitation, or violence. This includes protection from 

physical, emotional, and sexual abuse, child labor, trafficking, and harmful cultural practices. 

Domestic legislation, such as the Children's Act in Uganda, contains provisions for child 

protection, and various international conventions, such as the Optional Protocol to the CRC on 

the sale of children, child prostitution, and child pornography, provide further guidelines for child 

protection. 

5. Access to Justice: Children should have access to a fair and effective justice system that is 

sensitive to their needs and rights. This includes access to legal aid, child-friendly procedures, 

and the right to a speedy and impartial hearing. The right to access justice for children is 

recognized in international law, including the CRC (Article 40), and is supported by domestic 

legislation. 

 

 WITH AID OF SPECIFIC LEGAL PROVISIONS DISCUSS ALL THE LEGAL ISSUES IN 

FOLLOWING APPLICATION OF THE PRINCIPLE WHERE THERE ARE TWO CHILDREN.  



 

 

Where there are two children, the welfare of the child in issue is what is paramount. IN BIRMINGHAM 

CITY COUNCIL V H, which related to a 15-year-old child and her baby who both had been made the 

subjects of interim care orders. The 15-year-old mother was aggressive and made attempts to harm self 

which caused the baby to be moved to foster parents. She sought contact with the baby and evidence 

was led that it was not in the baby’s best interest that the contact with the 15-year-old mother continues 

but was in the mother’s best interest that it continues. The issue before court was whose welfare was 

paramount. The baby or the mother? The court held that the baby’s upbringing and thus it’s its welfare 

which must be the courts paramount consideration. The fact that the parent is also a child does not mean 

that both parents and child’s welfare is paramount and that each has to be balanced against the other.  

PARENTAGE. Who is a parent. IN RE W, the court held that this takes into account recent developments 

in human assisted reproduction which made the earlier test of parentage which was blood ties or genetic 

link. The person who gave birth to the child was considered the mother and the person by whom she 

conceived the father. With procedures such as artificial insemination, insert fertilization, egg and embryo 

donation and surrogacy, the person who gives birth to child or by whom the person conceived may not 

necessarily be the parent. In JOGNSON V CALVERT, in pursuance of a surrogacy agreement, one the 

commissioning mother’s egg was fertilized in vitro with her husband’s sperm and transferred to the 

surrogate who successfully carried it to term. During the pregnancy the surrogate and the commissioning 

couple fell out and each sought a declaration of parentage of the child. In holding that the commissioning 

parents were the child’s legal parents, the court stated that it was. Section1 (cc) of the children’s act as 

amended defines a parent to mean the biological mother or father or adoptive mother or father of a child.  

PROOF OF PARENTAGE. At common law A child born to a couple during a subsisting marriage was 

presumed to be a child of the couple. The man was presumed to be the father and the woman the mother. 

The presumption could be rebutted with evidence to the contrary. In PRESTONE V PRESTONE (1956)1 

ALL ER 124, the court recognized the presumption but held that the man had successfully rebutted the 

presumption having established that within the one year when the child was born, he had not had sexual 

intercourse with the wife. In MPRIWE V OLIVER NINSIMBIMANE HCCS NO.5 OF 1990, Tsekooko j held 

that the evidence of similarity in physical features between a child and alleged parent is admissible to 

prove paternity, although the evidence is not conclusive. Under the children’s act. Under Section 71 of 

the children’s Act, there is prima facie evidence of parentage were  

1. The name of the father or the mother of a child is entered in the register of births in relation to a child.  

2. An instrument executed as a deed or signed jointly or severally by each of the persons in the presence 

of a witness acknowledging parentage as either the mother or father.  

3. An order of a court for maintenance against a person under any written law has been issued in respect 

of that child  

4. An order made by a competent court outside Uganda in any affiliation or similar proceedings declaring 

or having the effect of declaring a person the mother or father of a child.  

5. A reference, express or implied in a will written or oral where the person names the child as a daughter 

or son.  

6. A statement, written or oral by a deceased person confided to a person in a position of authority 

indicating that the deceased is or was the father or the mother of a particular child. Under Section 71 (4) 

a declaration of parentage by a court is conclusive proof of parentage.  

 DISCUSS AN APPLICATION FOR A DECLARATION OF PARENTAGE.  



 

 

Forum According to practice direction No.1 of 2011, magistrate grade one courts exercise jurisdiction 

over family and children’s court Under Section 67, of the children’s act as amended, the application for a 

declaration of parentage is made to the family and children’s court having jurisdiction in the place where 

the applicant resides.  

WHO MAY MAKE THE APPLICATION? 

According to Section 67 of the children’s Act, the application may be made by:  

a) The mother of a child  

b) The father of a child  

c) The guardian of a child  

d) The child himself or herself through a next of friend  

e) The man alleged to be the father  

f) The woman alleged to be the mother of the child.  

WHEN CAN THE APPLICATION BE MADE.  

Under Section 68 (1) of the children’s Act, the application may be made:  

a) During pregnancy  

b) Any time before the child attains 18 years of age.  

c) Within 3 years after the death of the alleged father or mother. Under Section 68 (2), the application 

may with leave of court be made at any time after the 3 years from the date of the death of the alleged 

father or mother.  

PROCEDURE FOR APPLICATION FOR DECLARATION OF PARENTAGE.  

1. Under Section 67 of the children’s Act, the application is by complaint on oath to a family and children 

court. Rule 20 of the children (family and children court rules, S.I no.59-2, the application for a declaration 

of parentage shall be by a complaint on oath as specified in form 2 in the schedule to the rules.  

2. Under Section 69 (5) of the children’s Act, any person sought to be tested must be made a party to the 

proceedings.  

3. The court to which the application is made must issue summons to the person alleged to be the father 

or mother of the child to appear before the court on a day named. Section 69 (1) of children’s Act. Rule 

21 of the rules  

4. On the appearance of the person summoned or on proof that the summons was duly served on him or 

her at his or her place of abode seven days or more before the hearing the court will hear the evidence 

of the applicant and also hear that of the alleged father or mother if any. Section 69(2)  

5. If satisfied by the evidence of the applicant, the court may adjudge the person to be the mother or 

father of the child.  

BLOOD TESTS AND SCIENTIFIC PROOF OF PARENTAGE. Under Section 69(4) of the children’s Act, 

a court may on application or on its own motion during the proceedings for a declaration of parentage 



 

 

make an order any person to give a blood sample for the purpose of blood tests. Section 69 (5) requires 

that the person sought to be tested must be made a party to the proceedings.  

EFFECT OF DECLARATION OF PARENTAGE. Section 72(1) of the CHILDRENS ACT provides that a 

declaration of parentage by a court shall have the effect of establishing a blood relationship of father and 

child or of mother and child and the child shall be in the same legal position towards the parent as a child 

actually born in lawful wedlock. The declaration however does not of itself confer rights of custody of the 

child upon the declared parent. Section72 (2) of the children’s Act  

NECESSARY DOCUMENTS  

1. Complaint on oath (form 2 in the schedule to the rules)  

2. Summons (form 3 in the schedule to the rules) APPEALS Under Section 74, a party that is not 

contented with the declaration of parentage may appeal to the chief magistrate’s court in respect of the 

same.  

In the given scenario and based on the provided information, the following legal issues can be identified, 

along with relevant legal provisions and case law: 

1. Welfare of the Child: 

o Legal Provision: The principle that the welfare of the child is paramount is enshrined in 

the Children's Act in Uganda, specifically Section 3. 

o Case Law: Birmingham City Council v H is relevant as it highlights the court's 

determination of the child's welfare as the paramount consideration. The court held that 

the baby's upbringing and welfare should be the primary focus, even though the mother 

was also a child. 

2. Parentage: 

o Legal Provision: Section 1(cc) of the Children's Act defines a parent as the biological 

mother or father or adoptive mother or father of a child. 

o Case Law: In Re W, the court recognized the evolving concept of parentage due to 

developments in human-assisted reproduction. The person who gave birth to the child 

was considered the mother, and the person by whom she conceived was considered the 

father. The case of Johnson v Calvert also addressed the issue of parentage in the 

context of surrogacy. 

3. Proof of Parentage: 

o Common Law: The common law presumption holds that a child born to a couple during 

a subsisting marriage is presumed to be their child. This presumption can be rebutted 

with evidence to the contrary. 

o Legal Provision: Section 71 of the Children's Act provides prima facie evidence of 

parentage, such as the name of the father or mother in the register of births or an order 

of a court for maintenance against a person. 

o Case Law: Preston v Preston recognized the presumption of parentage but held that it 

can be rebutted by proving the absence of sexual intercourse between the alleged 



 

 

parents. Mpriwe v Oliver Ninsimbimane established that evidence of physical similarity 

between a child and an alleged parent can be admissible to prove paternity. 

4. Application for Declaration of Parentage: 

o Legal Provision: Section 67 of the Children's Act specifies that an application for a 

declaration of parentage can be made by the mother, father, guardian, child, alleged 

father, or alleged mother of the child. 

o Case Law: No specific case law is mentioned in the provided information. 

5. Procedure for Application for Declaration of Parentage: 

o Legal Provision: The application is made to the family and children's court in the 

jurisdiction where the applicant resides (Section 67, Children's Act). The specific 

procedure and forms are outlined in Rule 20 and Rule 21 of the Children (Family and 

Children Court Rules). 

o Case Law: No specific case law is mentioned in the provided information. 

6. Blood Tests and Scientific Proof of Parentage: 

o Legal Provision: Section 69(4) of the Children's Act empowers the court to order blood 

tests for the purpose of determining parentage. 

o Case Law: No specific case law is mentioned in the provided information. 

7. Effect of Declaration of Parentage: 

o Legal Provision: Section 72(1) of the Children's Act states that a declaration of parentage 

by a court establishes a blood relationship between the declared parent and the child, 

conferring the same legal position as a child born in lawful wedlock. 

o Case Law: No specific case law is mentioned in the provided information. 

8. Appeals: 

o Legal Provision: Section 74 of the Children's Act allows a party dissatisfied with a 

declaration of parentage to appeal to the Chief Magistrate's Court. 

o Case Law: No specific case law is mentioned in the provided information. 

9. Custody and Contact: 

o Legal Provision: The issue of contact between the 15-year-old mother and her baby in 

Birmingham City Council v H highlights the consideration of the child's best interests in 

determining custody and contact arrangements. The court found that it was not in the 

baby's best interest to have contact with the mother, but it was in the mother's best 

interest to continue contact. 

o Case Law: Birmingham City Council v H demonstrates the court's approach to balancing 

the welfare of the child and the best interests of the parent when making decisions 

regarding custody and contact. 

10. Surrogacy: 



 

 

o Legal Provision: While not explicitly mentioned in the provided information, the legal 

issues surrounding surrogacy arise in the case of Johnson v Calvert, where the court 

had to determine the parentage of a child born through a surrogacy arrangement. 

o Case Law: Johnson v Calvert established that, in the context of surrogacy, the 

commissioning parents who provided the genetic material and intended to raise the child 

were recognized as the child's legal parents. 

11. Jurisdiction and Forum: 

o Legal Provision: The jurisdiction for applications for declaration of parentage is governed 

by Section 67 of the Children's Act. The application is made to the family and children's 

court with jurisdiction in the place where the applicant resides. 

o Case Law: No specific case law is mentioned in the provided information. 

12. Time Limit for Application: 

o Legal Provision: According to Section 68(1) of the Children's Act, an application for a 

declaration of parentage can be made during pregnancy, any time before the child turns 

18, or within three years after the death of the alleged father or mother. With leave of the 

court, the application can be made even after the three-year time limit. 

o Case Law: No specific case law is mentioned in the provided information. 

13. Necessary Documents and Appeals: 

o Legal Provision: The required documents for an application for declaration of parentage 

include a complaint on oath (Form 2 in the schedule to the rules) and a summons (Form 

3 in the schedule to the rules). Parties dissatisfied with the declaration of parentage may 

appeal to the Chief Magistrate's Court under Section 74 of the Children's Act. 

o Case Law: No specific case law is mentioned in the provided information. 

14. Rebuttal of Presumption of Paternity: 

o Legal Provision: Under common law, a child born to a married couple is presumed to be 

the child of the couple. This presumption can be rebutted with evidence to the contrary. 

o Case Law: Preston v Preston (1956) 1 All ER 124 demonstrates a case where the court 

recognized the presumption of paternity but held that the man successfully rebutted the 

presumption by proving that he had not had sexual intercourse with his wife during the 

relevant period. 

15. Proof of Paternity: 

o Legal Provision: Under Section 71 of the Children's Act, there are several ways to 

establish prima facie evidence of parentage, such as the name of the father or mother 

being entered in the register of births, an instrument acknowledging parentage, a court 

order for maintenance, an order from a competent court outside Uganda, a reference in 

a will, or a statement by a deceased person indicating parentage. 

o Case Law: No specific case law is mentioned in the provided information. 



 

 

16. Blood Tests and Scientific Proof: 

o Legal Provision: Section 69(4) of the Children's Act allows the court, during proceedings 

for a declaration of parentage, to order a person to give a blood sample for the purpose 

of conducting blood tests to determine parentage. 

o Case Law: No specific case law is mentioned in the provided information. 

17. Effect of Declaration of Parentage: 

o Legal Provision: Section 72(1) of the Children's Act states that a declaration of parentage 

by a court establishes a legal relationship between the declared parent and the child, 

similar to a child born in lawful wedlock. However, the declaration itself does not confer 

rights of custody of the child upon the declared parent. 

o Case Law: No specific case law is mentioned in the provided information. 

18. Application for Declaration of Parentage: 

o Legal Provision: According to Section 67 of the Children's Act, the application for a 

declaration of parentage may be made by the mother, father, guardian, the child 

themselves through a next of friend, the alleged father, or the alleged mother of the child. 

o Case Law: No specific case law is mentioned in the provided information. 

19. Timing of the Application: 

o Legal Provision: Under Section 68(1) of the Children's Act, the application for a 

declaration of parentage can be made during pregnancy, at any time before the child 

reaches 18 years of age, or within three years after the death of the alleged father or 

mother. With leave of the court, the application can be made after the three-year period. 

o Case Law: No specific case law is mentioned in the provided information. 

20. Procedure for Application for Declaration of Parentage: 

o Legal Provision: According to Section 67 of the Children's Act and Rule 20 of the 

Children (Family and Children Court Rules), the application for a declaration of 

parentage is made by a complaint on oath. The person sought to be tested must be 

made a party to the proceedings, and the court will issue summons to the alleged father 

or mother to appear. The court will hear evidence from the applicant and the alleged 

father or mother and may adjudge the person to be the parent of the child. 

o Case Law: No specific case law is mentioned in the provided information. 

21. Necessary Documents: 

o Legal Provision: The necessary documents for an application for a declaration of 

parentage include a complaint on oath (specified in Form 2 of the schedule to the rules) 

and summons (specified in Form 3 of the schedule to the rules). 

o Case Law: No specific case law is mentioned in the provided information. 

22. Appeals: 



 

 

o Legal Provision: According to Section 74 of the Children's Act, a party dissatisfied with 

the declaration of parentage may appeal to the Chief Magistrate's Court. 

o Case Law: No specific case law is mentioned in the provided information. 

23. Blood Tests and Scientific Proof of Parentage: 

 Legal Provision: Under Section 69(4) of the Children's Act, a court may order any person to give 

a blood sample for the purpose of blood tests during the proceedings for a declaration of 

parentage. The person sought to be tested must be made a party to the proceedings. 

 Case Law: No specific case law is mentioned in the provided information. 

24. Effect of Declaration of Parentage: 

 Legal Provision: According to Section 72(1) of the Children's Act, a declaration of parentage by 

a court establishes a blood relationship of father and child or mother and child. The child is in the 

same legal position towards the declared parent as a child born in lawful wedlock. However, the 

declaration does not confer rights of custody of the child upon the declared parent. 

 Case Law: No specific case law is mentioned in the provided information. 

Based on the information provided, here are some additional important issues related to the principle of 

the welfare of the child and the application of the Children's Act in Uganda: 

1. Best Interest of the Child: The welfare principle emphasizes that the best interest of the child is 

of paramount importance in any decision concerning their upbringing. This principle guides the 

court in determining custody, visitation, and other matters relating to the child's well-being. 

2. Parental Responsibility: The Children's Act in Uganda recognizes the rights and responsibilities 

of parents or legal guardians in providing care, protection, and support to the child. It outlines the 

duties and obligations of parents towards their children and promotes their active involvement in 

decision-making processes that affect the child's welfare. 

3. Care Orders: In cases where the child's welfare is at risk or there are concerns about their safety, 

the court may issue interim or full care orders. These orders grant the local authority or other 

designated individuals or organizations the legal authority to intervene and make decisions on 

behalf of the child to ensure their protection and well-being. 

4. Contact and Visitation: The issue of contact between a child and their parent or guardian is crucial 

in determining the child's welfare. The court must consider the best interest of the child when 

deciding whether to allow or restrict contact, particularly if there are concerns about the child's 

safety or well-being during such interactions. 

5. Surrogacy and Assisted Reproduction: The Children's Act recognizes the evolving nature of 

parentage due to advancements in assisted reproduction technologies. It acknowledges that the 

person who gives birth to a child or the person by whom the child was conceived may not 

necessarily be the child's legal parent. This raises complex legal and ethical issues that require 

careful consideration and application of the law. 

6. Jurisdiction and Procedures: The Children's Act specifies the jurisdiction of family and children's 

courts in handling matters related to parentage, custody, and welfare of the child. It also outlines 



 

 

the procedures for making applications, including who can apply, when the application can be 

made, and the required documents and forms. 

7. Appeals: The Act provides the right to appeal against decisions related to parentage and other 

matters concerning the child's welfare. Parties dissatisfied with the outcome of a case can seek 

redress through the appropriate appellate court. 

 

 WITH THE AID OF LEGAL AUTHORITY DISCUSS ALL THE ISSUES IN THE FOLLOWING 

CUSTODY  

Section 1 (f) of the children’s Act as amended defines a custodian as a person in whose care a child is 

physically placed. Thus, custody means physical caring of a child. It means who lives with and has the 

right to make decisions concerning that child pertaining to all areas of parental responsibility. In the case 

of ALI ISSA V FAITH YUSUF, the court observed that the word custody if used in connection with children 

concerns control and preservation and care of a child’s personal, physical, mental and moral integrity and 

are responsible for the child in regard to their basic needs and rights. Section 5(1) of the children’s Act 

as amended impose a duty on any parent, guardian or any person having custody of a child and the duty 

confers onto the child the right to: education and guidance, immunization, adequate diet, clothing, shelter 

and medical attention. Also, Article 34. Further under Section 5(2) the person having custody of a child 

shall protect the child from discrimination, violence, abuse and neglect. Married couples living together 

have equal rights whereas parents who have divorced or separated or under any circumstances are not 

living with the child may apply to court to decide on who must have the custody of the child.  

APPLICATION FOR CUSTODY FORUM  

The family and children’s court in the local jurisdiction where the child resides. (Rule 5 of the fee rules. 

S.14 of children’s act. WHO CAN APPLY FOR CUSTODY ORDER.  Mother of the child  Father of 

the child  Guardian  Probation and social welfare officer.  

PROCEDURE  

1. Under Rule 19(3) of the rules, the application is as specified in form 1 in the schedule to the rules.  

2. Rule 19(1) requires that the application is supported by an affidavit and any reports or documents to 

be relied upon.  

3. Under rule 21 summons which must be as specified in form 3 to the schedule of the rules must be 

issued to the respondent.  

4. On the day stipulated upon the respondent appearing or proof of service being filed, the court will 

proceed to hear the application and rule accordingly  Section 73(3) mandates court to primarily consider 

the welfare of the child when arriving at the decision for an order of custody  

NECESSARY DOCUMENTS  

1. Application (form 1)  

2. Affidavit in support  

3. Summons  



 

 

In the context of custody issues, here are the issues discussed in the provided information along with 

relevant legal authorities: 

1. Definition of Custody: Section 1(f) of the Children's Act defines a custodian as a person in whose 

care a child is physically placed. Custody refers to the physical care of a child and encompasses 

the responsibility for making decisions related to the child's welfare. 

2. Duties and Rights of Custodian: Section 5(1) of the Children's Act imposes a duty on any parent, 

guardian, or person having custody of a child to provide the child with education, guidance, 

immunization, adequate diet, clothing, shelter, and medical attention. This duty confers onto the 

child the right to these essential aspects of their well-being. Article 34 of the Constitution of 

Uganda also guarantees the right to education. 

3. Protection of the Child: Section 5(2) of the Children's Act states that the person having custody 

of a child has a duty to protect the child from discrimination, violence, abuse, and neglect. This 

provision underscores the importance of ensuring the child's safety and well-being. 

4. Application for Custody: The application for a custody order should be made to the family and 

children's court in the local jurisdiction where the child resides. The eligible applicants for a 

custody order include the mother, father, guardian, or a probation and social welfare officer. 

5. Procedure: The application for custody must be supported by an affidavit and any relevant 

reports or documents (Rule 19(1) of the rules). Summons, in the specified form, must be issued 

to the respondent (Rule 21). The court will hear the application, considering the welfare of the 

child as the primary factor in making a custody order (Section 73(3)). 

6. Factors Considered in Custody Determination: When deciding on a custody order, the court is 

mandated by Section 73(3) of the Children's Act to primarily consider the welfare of the child. 

This means that the court will assess various factors to determine what arrangement would be 

in the best interests of the child. The specific factors considered may include the child's age, 

physical and mental well-being, emotional needs, educational requirements, and any special 

needs or circumstances of the child. 

7. Best Interests of the Child: The concept of the best interests of the child is a fundamental principle 

guiding custody decisions. The court will aim to ensure that the child's overall well-being, growth, 

and development are promoted and protected. This principle is rooted in international law, 

including the United Nations Convention on the Rights of the Child (UNCRC), which Uganda has 

ratified. 

8. Role of Probation and Social Welfare Officer: A probation and social welfare officer may play a 

significant role in custody proceedings. They may be involved in conducting assessments, 

gathering relevant information, and providing reports to the court. Their input can assist the court 

in making an informed decision regarding custody. 

9. Variation or Modification of Custody Orders: It is important to note that custody orders can be 

subject to modification or variation if there is a change in circumstances or if it is in the best 

interests of the child. The interested party seeking a modification or variation would need to apply 

to the court, providing reasons and supporting evidence. 

10. Legal Representation: Parties involved in custody proceedings, such as parents or guardians, 

may choose to seek legal representation to ensure their rights and interests are adequately 



 

 

protected throughout the process. Legal advice can provide guidance on the applicable laws, 

procedures, and rights pertaining to custody matters. 

 

SUMMARIZE ALL THE LEGAL ISSUES INVOLVED IN THE FOLLOWING CUSTODY  

Section 1 (f) of the children’s Act as amended defines a custodian as a person in whose care a child is 

physically placed. Thus, custody means physical caring of a child. It means who lives with and has the 

right to make decisions concerning that child pertaining to all areas of parental responsibility. In the case 

of ALI ISSA V FAITH YUSUF, the court observed that the word custody if used in connection with children 

concerns control and preservation and care of a child’s personal, physical, mental and moral integrity and 

are responsible for the child in regard to their basic needs and rights. Section 5(1) of the children’s Act 

as amended impose a duty on any parent, guardian or any person having custody of a child and the duty 

confers onto the child the right to: education and guidance, immunization, adequate diet, clothing, shelter 

and medical attention. Also, Article 34. Further under Section 5(2) the person having custody of a child 

shall protect the child from discrimination, violence, abuse and neglect. Married couples living together 

have equal rights whereas parents who have divorced or separated or under any circumstances are not 

living with the child may apply to court to decide on who must have the custody of the child.  

APPLICATION FOR CUSTODY FORUM  

The family and children’s court in the local jurisdiction where the child resides. (Rule 5 of the fee rules. 

S.14 of children’s act.  

WHO CAN APPLY FOR CUSTODY ORDER.  Mother of the child  Father of the child  Guardian  

Probation and social welfare officer.  

PROCEDURE  

1. Under Rule 19(3) of the rules, the application is as specified in form 1 in the schedule to the rules.  

2. Rule 19(1) requires that the application is supported by an affidavit and any reports or documents to 

be relied upon.  

3. Under rule 21 summons which must be as specified in form 3 to the schedule of the rules must be 

issued to the respondent.  

4. On the day stipulated upon the respondent appearing or proof of service being filed, the court will 

proceed to hear the application and rule accordingly  Section 73(3) mandates court to primarily consider 

the welfare of the child when arriving at the decision for an order of custody  

NECESSARY DOCUMENTS  

1. Application (form 1)  

2. Affidavit in support  

3. Summons  

1. Definition of Custody: Section 1(f) of the Children's Act defines a custodian as a person in whose 

care a child is physically placed. It involves the physical caring of a child and the right to make 

decisions regarding the child's well-being and parental responsibilities. 



 

 

2. Scope of Custody: In the case of Ali Issa v Faith Yusuf, the court recognized that custody 

encompasses the control, preservation, and care of a child's personal, physical, mental, and 

moral integrity. Custodians are responsible for fulfilling the child's basic needs and rights. 

3. Duties and Rights: Section 5(1) of the Children's Act imposes duties on parents, guardians, or 

persons with custody of a child, including providing education, guidance, immunization, adequate 

diet, clothing, shelter, and medical attention. Additionally, Section 5(2) requires custodians to 

protect the child from discrimination, violence, abuse, and neglect. 

4. Custody for Separated Parents: In cases where parents are divorced, separated, or not living 

with the child, they can apply to the court to determine custody. Married couples living together 

generally have equal rights, but the court can intervene to decide custody when necessary. 

5. Application for Custody: The application for a custody order is made to the Family and Children's 

Court in the local jurisdiction where the child resides. Eligible applicants include the mother, 

father, guardian, or a probation and social welfare officer. 

6. Procedure: The procedure for applying for custody involves submitting an application form (Form 

1) supported by an affidavit and any relevant reports or documents. Summons (Form 3) must be 

issued to the respondent, and upon appearance or proof of service, the court will hear the 

application and make a ruling. 

7. Consideration of the Child's Welfare: Section 73(3) of the Children's Act mandates that the court 

primarily consider the welfare of the child when deciding on a custody order. The court evaluates 

various factors, such as the child's well-being, needs, and circumstances, to determine the 

arrangement that best serves the child's interests. 

8. Necessary Documents: The necessary documents for a custody application include the 

application form (Form 1), an affidavit in support, and summons (Form 3). 

It's important to note that this summary provides a general overview of the legal issues involved in a 

custody case. Specific laws and procedures may vary depending on the jurisdiction. For accurate and 

updated information, it is advisable to consult the Children's Act, relevant rules, and seek professional 

legal advice. 

 

 DISCUSS ALL THE LEGAL ISSUES IN THE FOLLOWING INTERIM CUSTODY ORDER.  

An interim custody order as stated under S.73A (3) of the children’s act be issued where the court is 

satisfied that:  

a) The child is suffering or likely to suffer harm if the order for the interim custody is not issued.  

b) The order is the best interests of the child. The application for an interim order act stated under S.73A 

(1) may be brought by:  A probation and social welfare officer  Mother of a child  Father of the child 

 Guardian of the child  

PROCEDURE. The application is by notice of motion under Order 52 of Civil Procedure Rule and as 

required under Section 73A (2) of the children’s act must by supported by an affidavit in support.  

NECESSARY DOCUMENTS.  



 

 

 Notice of motion  Affidavit in support  Summons FORUM The family and children court with 

jurisdiction in the area where the child resides. (Rule 5 of Rules). FCC COURT RULES. Under Rule 4 (1) 

(b) of rules general principles on procedure that apply to CPR apply. Under O.52, where a procedure isn’t 

stipulated, you proceed by notice of motion.  

The legal issues involved in the following interim custody order can be summarized as follows: 

1. Satisfying the criteria for an interim custody order: According to Section 73A(3) of the Children's 

Act, for an interim custody order to be issued, the court must be satisfied that two conditions are 

met: a) The child is suffering or likely to suffer harm if the order for interim custody is not issued. 

b) The order is in the best interests of the child. 

2. Eligibility to bring an application for an interim order: The application for an interim custody order 

can be brought by various parties as specified under Section 73A(1) of the Children's Act. These 

parties include: 

o A probation and social welfare officer 

o The mother of the child 

o The father of the child 

o The guardian of the child 

3. Procedure for applying for an interim order: The application for an interim custody order is made 

through a notice of motion under Order 52 of the Civil Procedure Rules. As required by Section 

73A(2) of the Children's Act, the application must be supported by an affidavit in support. 

4. Necessary documents: The necessary documents for the application of an interim custody order 

include: 

o Notice of motion: This is the formal document initiating the application for the interim 

custody order. 

o Affidavit in support: This document provides evidence and support for the application, 

explaining the reasons why an interim custody order is necessary. 

o Summons: This document notifies the respondent (the opposing party) about the 

application and requires their appearance before the court. 

5. Forum: The interim custody order is typically heard and decided upon by the Family and Children 

Court (FCC) with jurisdiction in the area where the child resides, as specified in Rule 5 of the 

court rules. 

6. Application of court rules: The general principles of procedure under the Civil Procedure Rules 

apply to the FCC court rules, as stated in Rule 4(1)(b) of the rules. This ensures that the 

appropriate procedures are followed when applying for an interim custody order, even if specific 

procedures are not explicitly mentioned. 

7. Standard of proof: When seeking an interim custody order, the party applying for the order must 

provide sufficient evidence to satisfy the court that the child is suffering or likely to suffer harm 

without the interim order. The court will assess the evidence presented and make a determination 

based on the best interests of the child. 



 

 

8. Best interests of the child: The court's primary consideration when making custody decisions, 

including interim orders, is the best interests of the child. This principle is emphasized throughout 

the Children's Act and reflects the importance of ensuring the child's well-being, safety, and 

overall development. 

9. Temporary nature of interim custody orders: Interim custody orders are temporary in nature and 

are typically issued during the pendency of a full custody hearing. These orders are meant to 

provide temporary arrangements for the child's care and custody until a final determination can 

be made. 

10. Role of the probation and social welfare officer: The probation and social welfare officer, as 

specified in the Children's Act, has the authority to bring an application for an interim custody 

order. These officers are responsible for assessing the child's welfare and can intervene when 

they believe the child is at risk or in need of protection. 

11. Notice of motion and affidavit in support: The application for an interim custody order is made 

through a notice of motion, which formally initiates the legal process. The notice of motion must 

be supported by an affidavit in support, which contains sworn statements and evidence that 

substantiate the grounds for seeking the interim order. 

12. Adherence to court rules and procedures: Parties involved in the custody dispute must adhere 

to the specific court rules and procedures governing the application for an interim custody order. 

Failure to comply with these rules may result in delays or the dismissal of the application. 

13. Judicial discretion: The court has the discretion to determine whether to grant an interim custody 

order based on the evidence and circumstances presented. The court will weigh the competing 

interests and make a decision that is in the best interests of the child. 

 SUMMARIZE ALL THE LEGAL ISSUES IN THE FOLLOWING INTERIM CUSTODY ORDER.  

An interim custody order as stated under S.73A (3) of the children’s act be issued where the court is 

satisfied that: a) The child is suffering or likely to suffer harm if the order for the interim custody is not 

issued. b) The order is the best interests of the child. The application for an interim order act stated under 

S.73A (1) may be brought by:  A probation and social welfare officer  Mother of a child  Father of 

the child  Guardian of the child PROCEDURE. The application is by notice of motion under Order 52 of 

Civil Procedure Rule and as required under Section 73A (2) of the children’s act must by supported by 

an affidavit in support.  

NECESSARY DOCUMENTS.  

 Notice of motion  

 Affidavit in support  

 Summons  

FORUM  

The family and children court with jurisdiction in the area where the child resides. (Rule 5 of Rules). FCC 

COURT RULES. Under Rule 4 (1) (b) of rules general principles on procedure that apply to CPR apply. 

Under O.52, where a procedure isn’t stipulated, you proceed by notice of motion. 

Summary of Legal Issues in the Interim Custody Order: 



 

 

1. Grounds for issuing an interim custody order: The court can issue an interim custody order if it is 

satisfied that (a) the child is suffering or likely to suffer harm without the order, and (b) the order 

is in the best interests of the child. 

2. Eligibility to apply for an interim order: The application for an interim custody order can be made 

by a probation and social welfare officer, the child's mother, the child's father, or the child's 

guardian. 

3. Procedure for applying for an interim order: The application is made by a notice of motion under 

Order 52 of the Civil Procedure Rules. It must be supported by an affidavit in support, which 

presents evidence and arguments in favor of the interim order. 

4. Necessary documents: The necessary documents for the application include the notice of 

motion, the affidavit in support, and summons, which inform the respondent about the court 

proceedings. 

5. Forum for the application: The application is made to the Family and Children Court with 

jurisdiction in the area where the child resides, as specified under Rule 5 of the court rules. 

6. Application of court rules: The general principles on procedure that apply to the Civil Procedure 

Rules also apply to the Family and Children Court. Rule 4(1)(b) states that the court follows the 

principles of procedure set out in the CPR. When a specific procedure is not stipulated, the 

application proceeds by notice of motion. 

7. Best interests of the child: The court's primary consideration when issuing an interim custody 

order is the best interests of the child. This involves assessing various factors, such as the child's 

physical and emotional well-being, their relationship with each parent or guardian, their 

educational and social needs, and any potential risks or harm. 

8. Burden of proof: The party seeking the interim custody order bears the burden of proving that 

the child is suffering or likely to suffer harm without the order. This requires presenting sufficient 

evidence and arguments to convince the court that the order is necessary for the child's 

protection. 

9. Temporary nature of the order: An interim custody order is temporary and serves as a provisional 

arrangement until a final custody order is determined. The court may review and modify the 

interim order as circumstances change or new evidence arises during the course of the 

proceedings. 

10. Compliance with court rules: It is crucial to adhere to the prescribed court rules and procedures 

when applying for an interim custody order. This includes ensuring that the notice of motion, 

affidavit in support, and summons are properly prepared and served according to the relevant 

rules and timelines. 

11. Role of the Family and Children Court: The Family and Children Court has jurisdiction over 

matters related to custody and is responsible for making decisions in the best interests of the 

child. Its primary focus is to protect the child's welfare and ensure their safety and well-being. 

 

 DISCUSS ALL THE LEGAL ISSUES IN THE FOLLOWING MAINTENANCE.  



 

 

Section 76 (8) provides that maintenance includes feeding, clothing, education and the general welfare 

of the child. Under Article 34 and Section 4 of the children’s act, every child has a right to be maintained 

by his or her parents. Under Section 5 (1) of the children’s act, it’s the duty of every parent, guardian or 

any person having custody of a child to maintain that child and in particular to things like education and 

guidance, immunization, adequate diet clothing, shelter and medical attention. In the case of 

RWABUHEMBA TIM MUSINGUZI V HARRIET KAMAKUMA CIVIL APPLICATION NO. 142 OF 2009, 

the court observed that parents have a fundamental right to care and bring up their children and such 

rights is a constitutional right and should not be considered in isolation.  

APPLICATION FOR A MAINTENANCE ORDER.  

FORUM S.76 (5), states that the application for maintenance order is to the family and children court 

having jurisdiction in the place where the applicant resides.  

WHO CAN MAKE THE APPLICATION? S.76(1) states that any person who has custody of a child and 

who is:  

a) The mother of the child  

b) The father of the child  

c) The guardian of the child may apply for a maintenance order against the father or mother of the child. 

Under Section 78(3) it can be made and enforced against the estate of a deceased who has been 

declared the mother or father of a child under a parental declaration.  Under Section76 (2), a child in 

respect of whom a declaration of parentage has been made may also make an application through a next 

of friend.  

WHEN CAN THE APPLICATION BE MADE.  

Subject to Section 76 (3) the application may be made:  

a) During a subsisting marriage  

b) During proceedings for divorce, separation or nullity of marriage.  

c) During separation.  

d) During proceedings for declaration of parentage  

e) After a declaration of parentage has been made.  

Under Section 76 (4) the application may be made:  

a) At any time during pregnancy b 

b) Before the child attains 18 years of age.  

PROCEDURE. Section 76 (5) states that the application is made by complaint on oath to a family court 

Section 76 (6) summons must be issued to the father or mother of the child to appear before the court on 

a day named in the summons Section 76(7) on appearance of the person or on proof that the summons 

were served on the person or more days before the hearing, court will hear the evidence of the applicant 

and where the respondent is in court, also hear their evidence and if satisfied make the maintenance 

order for payment to the applicant:  



 

 

a) A monthly sum as determined by the court having regard to the circumstances of the case and the 

financial means of respondent.  

b) Funeral expenses of the child if it died before the making of the order  

c) Costs incurred to obtain the order.  

RECOVERY OF MAINTENANCE MONEY. If after a month the sums ordered have not been paid and 

the respondent neglects all efforts to have him/her pay, a magistrate may by warrant under Section 77 of 

children’s Act direct:  

a) That an attachment of earnings be made.  

b) That the sum due, together with any costs incurred, be recovered by distress and sale or redistribution 

of the property of the father or mother unless he or she gives security by way of recognizance or otherwise 

to the satisfaction of court for his or her appearance before the court on a day appointed for the return of 

the warrant of distress, but not more than 7 days from the taking of the security.  

VARIATION OF MAINTENANCE ORDER. Under Section 78(1) a maintenance order may on the 

application of the applicant at the time of grant or by the person against whom the order was made, court 

may vary by increasing the sums or decreasing the amount previously order having due regard to the 

circumstances.  

NECESSARY DOCUMENTS  

1. Notice of motion  

2. Affidavit in support  

Legal issues involved in the process of obtaining a maintenance order can be summarized as follows: 

1. Duty of maintenance: Under the Children's Act and Article 34, parents have a legal obligation to 

maintain their child, which includes providing for the child's feeding, clothing, education, and 

general welfare. This duty extends to parents, guardians, or any person having custody of the 

child. 

2. Right to be maintained: Every child has a right to be maintained by their parents, as stated in 

Section 4 of the Children's Act. This right ensures that children receive the necessary support 

and care from their parents. 

3. Jurisdiction and forum: The application for a maintenance order is made to the Family and 

Children Court with jurisdiction in the place where the applicant resides, as stated in Section 

76(5) of the Children's Act. 

4. Eligibility to make the application: The mother, father, or guardian of the child can apply for a 

maintenance order against the other parent. Additionally, a child in respect of whom a declaration 

of parentage has been made may also make an application through a next of friend. 

5. Timing of the application: The application for a maintenance order can be made during various 

stages, including during a subsisting marriage, divorce or separation proceedings, separation, 

proceedings for declaration of parentage, or after a declaration of parentage has been made. 

The application can be made at any time during pregnancy or before the child attains 18 years 

of age. 



 

 

6. Procedure: The application is made by complaint on oath to a family court, as stated in Section 

76(5). Summons must be issued to the respondent (father or mother of the child) to appear before 

the court. The court will hear the evidence of the applicant and the respondent (if present) and 

make a maintenance order based on the circumstances of the case and the financial means of 

the respondent. 

7. Recovery of maintenance money: If the sums ordered under the maintenance order are not paid, 

the court may issue a warrant to recover the amount through various means, such as attachment 

of earnings or distress and sale of the respondent's property. 

8. Variation of maintenance order: A maintenance order can be varied by increasing or decreasing 

the sums previously ordered, based on an application by the applicant or the person against 

whom the order was made, taking into account the circumstances. 

9. Necessary documents: The required documents for the application include a notice of motion 

and an affidavit in support, which provide relevant information and evidence to support the 

application for a maintenance order. 

10. Enforcement of maintenance order: If the sums ordered under the maintenance order are not 

paid, the magistrate may issue a warrant for enforcement. This may involve attachment of 

earnings or the seizure and sale of the respondent's property to recover the outstanding amounts. 

The respondent may be required to provide security by way of recognizance or other means to 

ensure their appearance before the court. 

11. Variation of maintenance order: A maintenance order can be varied if there is a change in 

circumstances. Either the applicant or the person against whom the order was made can apply 

for a variation. The court will consider the relevant circumstances and may increase or decrease 

the amount previously ordered. 

12. Best interests of the child: Throughout the maintenance process, the court's primary 

consideration is the best interests of the child. The court will assess the financial means of the 

respondent, the needs of the child, and other relevant factors to determine an appropriate 

maintenance order. 

13. Legal representation: It is advisable for parties involved in a maintenance application to seek 

legal representation. An attorney can provide guidance on the applicable laws, assist in preparing 

necessary documents, and advocate for the best interests of their client. 

14. Compliance with court orders: Both the applicant and the respondent are legally obligated to 

comply with the terms of the maintenance order. Failure to comply may result in further legal 

action and potential consequences. 

Additional important information regarding maintenance in light of the provided case law and Ugandan 

statutory law: 

1. Scope of maintenance: Section 76(8) of the Children's Act specifies that maintenance includes 

providing for the child's feeding, clothing, education, and general welfare. This provision 

emphasizes the comprehensive nature of parental responsibility towards the child's well-being. 

2. Parental duty to maintain: Section 5(1) of the Children's Act imposes a duty on parents, 

guardians, and custodians to maintain the child. This duty encompasses various aspects, such 

as education, guidance, immunization, adequate diet, clothing, shelter, and medical attention. 



 

 

3. Constitutional right of parents: The case of Rwabuhemba Tim Musinguzi v Harriet Kamakuma 

(Civil Application No. 142 of 2009) recognized that parents have a fundamental right to care for 

and raise their children. This right is protected under the Constitution and should not be 

considered in isolation. 

4. Eligibility to apply for maintenance order: Section 76(1) of the Children's Act specifies that any 

person who has custody of a child, including the mother, father, or guardian, may apply for a 

maintenance order against the child's other parent. Section 78(3) further allows an application to 

be made and enforced against the estate of a deceased parent who has been declared as the 

child's mother or father through a parental declaration. 

5. Application timeline: The application for a maintenance order can be made in various 

circumstances as specified under Section 76(3) and 76(4) of the Children's Act. This includes 

during a subsisting marriage, divorce or separation proceedings, separation itself, proceedings 

for the declaration of parentage, or after a declaration of parentage has been made. The 

application can also be made during pregnancy or before the child reaches 18 years of age. 

6. Application procedure: The application for a maintenance order is made by a complaint on oath 

to a family court, as stated in Section 76(5) of the Children's Act. Section 76(6) requires the 

issuance of summons to the respondent (father or mother) to appear before the court on a 

specified day. Section 76(7) outlines the court proceedings, including the hearing of evidence 

from both the applicant and the respondent. If satisfied, the court may make a maintenance order, 

determining a monthly sum based on the circumstances and financial means of the respondent. 

The court may also consider funeral expenses of the child and costs incurred to obtain the order. 

7. Recovery of maintenance money: Section 77 of the Children's Act provides for the recovery of 

maintenance money if the sums ordered are not paid. The magistrate may issue a warrant for 

enforcement, which could involve attachment of earnings or seizure and sale of the respondent's 

property. The respondent may be required to provide security to ensure their appearance before 

the court. 

8. Variation of maintenance order: Section 78(1) allows for the variation of a maintenance order 

upon the application of the applicant or the person against whom the order was made. The court 

will consider the relevant circumstances and may increase or decrease the amount previously 

ordered. 

9. Enforcement of maintenance orders: Section 79 of the Children's Act addresses the enforcement 

of maintenance orders. If the respondent fails to comply with the maintenance order, the 

applicant may apply to the court for enforcement. The court has the authority to take necessary 

steps to ensure compliance, including the imposition of penalties or imprisonment for non-

compliance. 

10. Role of family and children court: The family and children court, as specified in Section 76(5) of 

the Children's Act, has jurisdiction to hear applications for maintenance orders. This specialized 

court is established to handle matters related to children, ensuring that their best interests are 

protected throughout the legal proceedings. 

11. Role of affidavits: As mentioned earlier, an affidavit in support is a necessary document for the 

application of a maintenance order. An affidavit is a written statement made under oath, and it 



 

 

serves as evidence to support the applicant's claims and establish the grounds for the 

maintenance order. 

12. Importance of the best interests of the child: Throughout the maintenance process, the best 

interests of the child should be a primary consideration. This principle is rooted in Article 34 of 

the Ugandan Constitution and Section 4 of the Children's Act, emphasizing the importance of 

ensuring the well-being and welfare of the child in all matters pertaining to maintenance. 

13. Variation of maintenance orders: Section 78(1) of the Children's Act allows for the variation of a 

maintenance order. Either the applicant or the person against whom the order was made can 

apply to the court to have the order varied. The court will consider the circumstances and may 

increase or decrease the amount of maintenance previously ordered. 

14. Case law on parental rights and obligations: The case of Rwabuhemba Tim Musinguzi v Harriet 

Kamakuma (Civil Application No. 142 of 2009) highlighted the fundamental right of parents to 

care for and bring up their children. The court recognized that parental rights and obligations are 

constitutional rights that should not be considered in isolation, emphasizing the importance of 

parents fulfilling their duty to maintain their children. 

15. Obligations of parents, guardians, and persons with custody: Section 5(1) of the Children's Act 

outlines the duties of parents, guardians, and persons with custody of a child. These duties 

include providing education, guidance, immunization, adequate diet, clothing, shelter, and 

medical attention to the child. Failure to fulfill these obligations may have legal consequences, 

including the potential for a maintenance order to be issued. 

16. Maintenance beyond the age of 18: While Section 76(4)(b) of the Children's Act states that an 

application for a maintenance order can be made before the child attains 18 years of age, it's 

important to note that maintenance obligations can extend beyond that age. In certain 

circumstances, such as when the child is pursuing higher education, the court may order 

maintenance to continue beyond the age of 18. 

17. Application through a next of friend: Section 76(2) of the Children's Act allows a child, in respect 

of whom a declaration of parentage has been made, to make an application for a maintenance 

order through a next of friend. This provision ensures that children are not left without recourse 

if their parents or guardians fail to fulfill their maintenance obligations. 

18. Best interests of the child: When considering a maintenance order, the court takes into account 

the best interests of the child. This principle, which is emphasized in various provisions of the 

Children's Act, ensures that the child's welfare and well-being are prioritized when determining 

the amount and terms of maintenance. 

19. Enforcement of maintenance orders: If the respondent fails to comply with a maintenance order, 

the applicant can seek enforcement through legal means. Section 77 of the Children's Act allows 

for various methods of recovery, such as attachment of earnings or distress and sale of property, 

to recover the outstanding maintenance amount. 

20. Role of the Family and Children Court: The Family and Children Court has jurisdiction to hear 

and decide applications for maintenance orders. It is the forum where the application should be 

made, as stated in Section 76(5) of the Children's Act. 



 

 

21. Financial means and circumstances: When determining the amount of maintenance to be paid, 

the court takes into account the financial means and circumstances of the respondent. This 

ensures that the maintenance order is fair and reasonable based on the specific situation of the 

parties involved. 

22. Costs of obtaining the order: In addition to the monthly maintenance amount, the court may also 

order the respondent to pay the costs incurred by the applicant in obtaining the maintenance 

order. This provision helps cover the expenses associated with pursuing the legal action. 

23. Variation of maintenance order: Under Section 78(1) of the Children's Act, a maintenance order 

may be varied upon the application of either the applicant or the person against whom the order 

was made. This allows for adjustments to be made to the maintenance amount in light of 

changing circumstances or needs of the child. 

24. Non-compliance with maintenance orders: If the respondent continues to neglect their obligations 

and fails to comply with the maintenance order, the applicant can seek further legal recourse. 

This may involve filing a complaint with the court, providing evidence of non-compliance, and 

requesting appropriate enforcement measures. 

25. Review of maintenance orders: The court has the power to review and reassess maintenance 

orders periodically. This is important to ensure that the amount ordered remains fair and 

adequate, taking into account any changes in circumstances for both the applicant and the 

respondent. 

26. Supporting documentation: When making an application for a maintenance order, it is essential 

to gather and submit the necessary documentation. This may include a notice of motion, an 

affidavit in support, and any relevant supporting evidence such as financial records or proof of 

expenses related to the child's welfare. 

27. Legal representation: While legal representation is not always mandatory in maintenance 

proceedings, it is highly recommended to seek the assistance of a qualified family law attorney. 

They can provide guidance, represent your interests effectively, and ensure that all necessary 

legal requirements are met throughout the process. 

It's important to note that the legal landscape and specific provisions may evolve over time. Therefore, 

it's crucial to consult the most up-to-date laws, regulations, and relevant case law in Uganda, as well as 

seek advice from a qualified legal professional. 

 WITH AID OF SPECIFIC LEGAL ISSUES DISCUSS ALL THE LEGAL ISSUES INVOLVED IN 

INTERIM ORDERS AND ORDERS THAT CAN BE ISSUED FOR CARE, PROTECTION AND 

WELFARE OF THE CHILD. SUPERVISION ORDERS/INTERIM SUPERVISION ORDERS.  

Under Section 19 (a) of the children’s act, a probation and social welfare officer or an authorized person 

may apply to an FCC for a supervision order placing a child under the supervision of a probation and 

social welfare officer while leaving the child in the custody of his or her parents or relatives.  

APPLICATION  

Under Section 22 the applicant must satisfy themselves that a) The local government councils from village 

to sub county level where the child resides have dealt with the matter without success b) There is need 

for continuous supervision enforced by a court order before making the application. The application is as 

provided in form 2 and in the schedule to the rules with a valid affidavit.  



 

 

DURATION OF SUPERVISION ORDER.  

Under Section 24 (1) of the children’s Act, a supervision order shall be for one year though may be 

extended for further year on the application of the probation and social welfare officer.  

DUTIES OF A SUPERVISOR WHILE A SUPERVISION ORDER IS IN FORCE. 

These are stated under Section 23 of the children’s Act and they are:  

a) To be friendly to, advise and assist the supervised child  

b) To advise the parents  

c) To make plans for the child’s future in consultation with the child and his or her parents or guardian.  

d) To apply to the court to discharge or vary the order if necessary.  

e) To take such reasonable steps as may be necessary.  

CARE ORDER AND INTERIM CARE ORDER.  

Under Section 19 (b) a probation and social welfare officer or an authorized person may apply to an FCC 

for a care order or interim care order placing a child in the care of the warden of an approved home or 

with an approved foster parent in accordance with the foster care placement rules in the 2nd schedule to 

the act. (S.27 (1))  

APPLICATION  

Under Section 27 (2) the applicant must prove that: a) All possible alternative methods of assisting the 

child have been tried without success and the significant harm from which the child is suffering or is likely 

to suffer requires him or her to be removed from where he or she is living. b) The danger to which the 

child is exposed is so severe as to require his or her immediate removal form where he or she is living.  

DURATION Section 29 (1) states that a care order shall be for a maximum of three years or until the child 

reaches 18 years whichever is shorter.  

GROUNDS FOR MAKING A SUPERVISION OR CARE ORDER.  

These are stipulated under Section 21 of the Children’s Act and they are: a) The child concerned is 

suffering or is likely to suffer significant harm b) That the harm or probability of harm, is attributable to  

I. The care given to the child or likely to be given to the child if the order were not 

made, not being what it would be  

II. The child’s being beyond parental control.  

Here are the legal issues involved in interim orders, supervision orders, care orders, and interim care 

orders for the care, protection, and welfare of the child: 

1. Interim Orders: Interim custody orders, as provided under Section 73A(3) of the Children's Act, 

are temporary orders issued by the court when it is satisfied that the child is suffering or likely to 

suffer harm if the order is not issued. The best interests of the child are considered in making 

such orders. 

2. Supervision Orders: Under Section 19(a) of the Children's Act, a probation and social welfare 

officer or an authorized person can apply for a supervision order. This places the child under the 



 

 

supervision of a probation and social welfare officer while leaving the child in the custody of their 

parents or relatives. The purpose is to ensure continuous supervision of the child with the 

assistance of a court order. 

3. Application for Supervision Orders: The applicant must satisfy themselves that the local 

government councils at the village to sub-county level have dealt with the matter without success 

and that continuous supervision enforced by a court order is needed. The application is made in 

the prescribed form and supported by a valid affidavit. 

4. Duration of Supervision Orders: A supervision order, as per Section 24(1) of the Children's Act, 

is initially granted for one year. However, it can be extended for a further year upon the 

application of the probation and social welfare officer. 

5. Duties of a Supervisor: Under Section 23 of the Children's Act, a supervisor appointed under a 

supervision order has several duties, including being friendly, advising, and assisting the 

supervised child, advising the parents, making plans for the child's future in consultation with the 

child and parents or guardian, applying to the court to discharge or vary the order if necessary, 

and taking reasonable steps as required. 

6. Care Orders and Interim Care Orders: A probation and social welfare officer or an authorized 

person can apply for a care order or interim care order, as per Section 19(b) of the Children's 

Act. This places the child in the care of the warden of an approved home or with an approved 

foster parent, following the foster care placement rules. 

7. Grounds for Making a Supervision or Care Order: The grounds for making a supervision or care 

order are outlined in Section 21 of the Children's Act. These include the child suffering or likely 

to suffer significant harm, which can be attributed to inadequate care or being beyond parental 

control. 

8. Duration of Care Orders: A care order, as specified in Section 29(1) of the Children's Act, is valid 

for a maximum of three years or until the child reaches the age of 18, whichever is shorter. 

9. Emergency Care Orders: Under Section 32 of the Children's Act, an authorized person may apply 

to the court for an emergency care order if there is immediate risk to the child's safety or welfare. 

The court can grant such an order for a maximum of 14 days, during which appropriate 

arrangements are made for the child's care. 

10. Variation and Revocation of Orders: Section 31 of the Children's Act allows for the variation or 

revocation of care orders, supervision orders, and emergency care orders if there has been a 

material change in circumstances or if it is in the best interests of the child. 

11. Parental Responsibilities: When issuing care orders or supervision orders, the court may specify 

the extent of parental responsibilities that the parents or guardians retain, as well as any 

limitations or conditions placed on those responsibilities. 

12. Best Interests of the Child: Throughout the proceedings and decision-making process, the court's 

primary consideration is the best interests of the child, as enshrined in Section 3 of the Children's 

Act. This involves assessing the child's physical, emotional, and educational needs, as well as 

their background, wishes, and any potential harm they may suffer. 

13. Access and Visitation: When making care orders or supervision orders, the court may also 

determine the access or visitation arrangements between the child and their parents, relatives, 



 

 

or any other person who has a significant relationship with the child. The purpose is to ensure 

ongoing contact and support for the child's well-being. 

14. Review and Appeal: The Children's Act provides for the review and appeal of orders related to 

the care, protection, and welfare of the child. Parties affected by an order can apply for a review 

or appeal the decision to a higher court if they believe there are grounds for doing so. 

 

 DISCUSS ALL THE LEGAL ISSUES IN THE FOLLOWING INTERIM ORDERS AND ORDERS 

THAT CAN BE ISSUED FOR CARE, PROTECTION AND WELFARE OF THE CHILD. 

SUPERVISION ORDERS/INTERIM SUPERVISION ORDERS. 

Under Section 19 (a) of the children’s act, a probation and social welfare officer or an authorized person 

may apply to an FCC for a supervision order placing a child under the supervision of a probation and 

social welfare officer while leaving the child in the custody of his or her parents or relatives.  

APPLICATION 

Under Section 22 the applicant must satisfy themselves that  

a) The local government councils from village to sub county level where the child resides have dealt with 

the matter without success  

b) There is need for continuous supervision enforced by a court order before making the application. The 

application is as provided in form 2 and in the schedule to the rules with a valid affidavit.  

DURATION OF SUPERVISION ORDER.  

Under Section 24 (1) of the children’s Act, a supervision order shall be for one year though may be 

extended for further year on the application of the probation and social welfare officer.  

DUTIES OF A SUPERVISOR WHILE A SUPERVISION ORDER IS IN FORCE.  

These are stated under Section 23 of the children’s Act and they are:  

a) To be friendly to, advise and assist the supervised child  

b) To advise the parents  

c) To make plans for the child’s future in consultation with the child and his or her parents or guardian.  

d) To apply to the court to discharge or vary the order if necessary.  

e) To take such reasonable steps as may be necessary.  

CARE ORDER AND INTERIM CARE ORDER.  

Under Section 19 (b) a probation and social welfare officer or an authorized person may apply to an FCC 

for a care order or interim care order placing a child in the care of the warden of an approved home or 

with an approved foster parent in accordance with the foster care placement rules in the 2nd schedule to 

the act. (S.27 (1))  

APPLICATION  

Under Section 27 (2) the applicant must prove that:  



 

 

a) All possible alternative methods of assisting the child have been tried without success and the 

significant harm from which the child is suffering or is likely to suffer requires him or her to be removed 

from where he or she is living.  

b) The danger to which the child is exposed is so severe as to require his or her immediate removal form 

where he or she is living.  

DURATION  

Section 29 (1) states that a care order shall be for a maximum of three years or until the child reaches 18 

years whichever is shorter.  

GROUNDS FOR MAKING A SUPERVISION OR CARE ORDER.  

These are stipulated under Section 21 of the Children’s Act and they are: a) The child concerned is 

suffering or is likely to suffer significant harm b) That the harm or probability of harm, is attributable to I. 

The care given to the child or likely to be given to the child if the order were not made, not being what it 

would be II. The child’s being beyond parental control.  

Legal issues involved in supervision orders/interim supervision orders and care orders/interim care orders 

for the care, protection, and welfare of the child are as follows: 

1. Child's Best Interests: The court must prioritize the best interests of the child in making decisions 

regarding supervision orders and care orders. This involves considering the child's physical, 

emotional, and educational needs, as well as their background, wishes, and potential harm they 

may suffer. 

2. Exhaustion of Alternatives: Before applying for a supervision order, the applicant must satisfy 

themselves that local government councils at various levels have attempted to address the 

matter without success. Similarly, for a care order, the applicant must prove that all possible 

alternative methods of assisting the child have been tried without success. 

3. Significant Harm: To obtain a care order, the applicant must demonstrate that the child is 

suffering or is likely to suffer significant harm. The harm may be attributable to the care given to 

the child or the child's being beyond parental control. 

4. Immediate Danger: In the case of an application for an interim care order, the applicant must 

prove that the danger to which the child is exposed is severe and requires immediate removal 

from their current living situation. 

5. Duration of Orders: A supervision order is typically granted for one year and can be extended for 

an additional year upon application. A care order has a maximum duration of three years or until 

the child reaches 18 years, whichever is shorter. 

6. Duties of a Supervisor: When a supervision order is in force, the supervisor, usually a probation 

and social welfare officer, has various responsibilities. These include being friendly to, advising, 

and assisting the supervised child, advising the parents, making plans for the child's future in 

consultation with the child and their parents or guardian, and taking necessary steps to ensure 

the child's welfare. 

7. Application Process: The applicant, whether a probation and social welfare officer or an 

authorized person, must follow the prescribed application process, including submitting the 

necessary forms, such as Form 2, along with a valid affidavit. 



 

 

8. Review and Variation: The supervisor, parents, or guardians can apply for a review or variation 

of the supervision or care order if there is a material change in circumstances or if it is in the best 

interests of the child. 

It is important to note that the specific provisions and legal requirements may vary, and it is advisable to 

consult the relevant legislation and seek legal advice to understand the intricacies of the law in Uganda 

regarding interim orders and orders for the care, protection, and welfare of the child. 

Here are some additional important considerations related to interim orders and orders for the care, 

protection, and welfare of the child: 

1. Parental Rights and Responsibilities: The court must balance the rights and responsibilities of 

the parents or guardians with the best interests of the child. The involvement and cooperation of 

parents or guardians in the child's upbringing are generally encouraged, unless circumstances 

indicate otherwise. 

2. Right to Legal Representation: Parties involved in proceedings related to interim orders and care 

orders have the right to legal representation. It is advisable for parents or guardians to seek legal 

counsel to understand their rights and navigate the legal process effectively. 

3. Evidence and Burden of Proof: The applicant for a supervision order or care order must present 

sufficient evidence to establish the grounds for such orders. The burden of proof rests with the 

applicant to demonstrate that it is necessary for the child's welfare and protection. 

4. Child's Participation and Views: The Children's Act emphasizes the importance of including the 

child's views in matters concerning their care and protection. The court may consider the child's 

age and maturity when determining their level of involvement and the weight given to their views. 

5. Support Services: In cases involving care orders or supervision orders, the court may consider 

the availability and suitability of support services to assist the child and their family. These 

services may include counseling, therapy, educational support, and other resources aimed at 

promoting the child's well-being. 

6. Ongoing Review and Monitoring: Interim orders and care orders are subject to review by the 

court. The court may conduct periodic reviews to assess the progress and suitability of the order, 

taking into account changes in circumstances and the child's best interests. 

7. Compliance and Enforcement: Once a supervision order or care order is issued, it is important 

for all parties involved to comply with the terms and conditions specified. Failure to comply may 

result in enforcement measures, such as attachment of earnings or other appropriate remedies, 

to ensure the child's welfare and protection. 

 

 SUMMARIZE ALL THE LEGAL ISSUES IN THE FOLLOWING PLEASE REFER TO SPECIFIC 

PROVISIONS IN THE FOLLOWINGINTERIM ORDERS AND ORDERS THAT CAN BE ISSUED 

FOR CARE, PROTECTION AND WELFARE OF THE CHILD. SUPERVISION 

ORDERS/INTERIM SUPERVISION ORDERS.  

Under Section 19 (a) of the children’s act, a probation and social welfare officer or an authorized 

person may apply to an FCC for a supervision order placing a child under the supervision of a 



 

 

probation and social welfare officer while leaving the child in the custody of his or her parents or 

relatives.  

APPLICATION  

Under Section 22 the applicant must satisfy themselves that  

a) The local government councils from village to sub county level where the child resides have dealt 

with the matter without success. 

b) There is need for continuous supervision enforced by a court order before making the application. 

The application is as provided in form 2 and in the schedule to the rules with a valid affidavit.  

DURATION OF SUPERVISION ORDER.  

Under Section 24 (1) of the children’s Act, a supervision order shall be for one year though may be 

extended for further year on the application of the probation and social welfare officer.  

DUTIES OF A SUPERVISOR WHILE A SUPERVISION ORDER IS IN FORCE.  

These are stated under Section 23 of the children’s Act and they are:  

a) To be friendly to, advise and assist the supervised child  

b) To advise the parents  

c) To make plans for the child’s future in consultation with the child and his or her parents or guardian.  

d) To apply to the court to discharge or vary the order if necessary.  

e) To take such reasonable steps as may be necessary.  

CARE ORDER AND INTERIM CARE ORDER.  

Under Section 19 (b) a probation and social welfare officer or an authorized person may apply to an 

FCC for a care order or interim care order placing a child in the care of the warden of an approved 

home or with an approved foster parent in accordance with the foster care placement rules in the 2nd 

schedule to the act. (S.27 (1)) APPLICATION Under Section 27 (2) the applicant must prove that:  

a) All possible alternative methods of assisting the child have been tried without success and the 

significant harm from which the child is suffering or is likely to suffer requires him or her to be removed 

from where he or she is living.  

b) The danger to which the child is exposed is so severe as to require his or her immediate removal 

form where he or she is living.  

DURATION Section 29 (1) states that a care order shall be for a maximum of three years or until the 

child reaches 18 years whichever is shorter.  

GROUNDS FOR MAKING A SUPERVISION OR CARE ORDER. These are stipulated under Section 

21 of the Children’s Act and they are: a) The child concerned is suffering or is likely to suffer significant 

harm b) That the harm or probability of harm, is attributable to  

I. The care given to the child or likely to be given to the child if the order were not 

made, not being what it would be  

II. The child’s being beyond parental control.  



 

 

Legal Issues in Interim Orders and Orders for Care, Protection, and Welfare of the Child: 

1. Supervision Orders/Interim Supervision Orders:  

a) Application: Section 19(a) allows a probation and social welfare officer or authorized person to 

apply for a supervision order to place a child under the supervision of a probation and social welfare 

officer while remaining in the custody of parents or relatives.  

b) Application Criteria: Section 22 requires the applicant to ensure that local government councils 

have unsuccessfully addressed the matter and that continuous supervision is necessary before 

making the application.  

c) Duration: Section 24(1) states that a supervision order is initially for one year but can be extended 

for an additional year upon application by the probation and social welfare officer.  

d) Supervisor's Duties: Section 23 outlines the duties of a supervisor, including being friendly to, 

advising, and assisting the supervised child, advising the parents, making plans for the child's future, 

and taking necessary steps. 

2. Care Order and Interim Care Order: 

Application: Section 19(b) allows a probation and social welfare officer or authorized person to apply 

for a care order or interim care order to place a child in the care of an approved home's warden or 

an approved foster parent.  

b) Application Criteria: Section 27(2) requires the applicant to demonstrate that alternative methods 

of assisting the child have been unsuccessful and that the child is suffering or likely to suffer 

significant harm, necessitating immediate removal from their current living situation due to severe 

danger. c) Duration: Section 29(1) specifies that a care order lasts for a maximum of three years or 

until the child reaches 18 years, whichever is shorter. 

3. Grounds for Making a Supervision or Care Order: The grounds for making a supervision or care 

order are stipulated in Section 21 of the Children's Act and include: a) The child is suffering or 

likely to suffer significant harm. b) The harm or probability of harm is attributable to the inadequate 

care provided to the child or the child being beyond parental control. 

4. Legal Issues in Interim Orders and Orders for Care, Protection, and Welfare of the Child: 

a) Consent and Authorization: The Children's Act requires that applications for supervision orders, interim 

care orders, or care orders be made by a probation and social welfare officer or an authorized person. 

This ensures that the person applying has the legal authority to represent the child's best interests. 

b) Best Interests of the Child: Throughout the provisions mentioned, the underlying principle is the best 

interests of the child. The court will consider the child's welfare as the paramount consideration when 

making decisions regarding supervision orders and care orders. 

c) Judicial Review: Parties involved in the proceedings have the right to seek judicial review of any 

decision made by the Family and Children's Court (FCC). This allows for a review of the legality and 

fairness of the decision, ensuring that the child's rights are protected. 

d) Child's Views and Participation: The Children's Act emphasizes the importance of taking into account 

the views of the child when making decisions about their care, protection, and welfare. The child's 

opinions and wishes should be considered, taking into consideration their age and level of maturity. 



 

 

e) Review and Variation of Orders: Section 23(d) states that the supervisor can apply to the court to 

discharge or vary the supervision order if necessary. Similarly, care orders can be reviewed and varied 

based on the changing circumstances of the child and their family situation. 

f) Safeguarding and Child Protection: The provisions aim to safeguard the child's well-being and protect 

them from harm or potential harm. The court's intervention through supervision orders and care orders is 

intended to ensure the child's safety and provide the necessary support and protection. 

g) Exhaustion of Alternative Methods: Before applying for a care order or interim care order, the applicant 

must demonstrate that all possible alternative methods of assisting the child have been tried without 

success. This requirement ensures that less intrusive measures have been explored before resorting to 

removing the child from their current living situation. 

h) Immediate Danger: In the case of an interim care order, the applicant must prove that the danger to 

which the child is exposed is severe and requires their immediate removal from where they are living. 

This provision emphasizes the need for urgent intervention when the child's safety is at immediate risk. 

i) Duration of Orders: The Children's Act specifies the duration of supervision orders and care orders. A 

supervision order is initially granted for one year but can be extended for an additional year upon 

application by the probation and social welfare officer. A care order, on the other hand, has a maximum 

duration of three years or until the child reaches 18 years of age, whichever is shorter. 

j) Grounds for Making Orders: The grounds for making supervision orders and care orders are outlined 

in Section 21 of the Children's Act. These grounds include the child suffering or likely to suffer significant 

harm, which can be attributed to inadequate care or the child being beyond parental control. These 

grounds serve as the legal basis for the court's intervention in the child's welfare. 

k) Duties of a Supervisor: Section 23 of the Children's Act outlines the duties of a supervisor while a 

supervision order is in force. These duties include being friendly, advising and assisting the supervised 

child, advising the parents, making plans for the child's future in consultation with the child and their 

parents or guardian, applying to the court to discharge or vary the order if necessary, and taking 

reasonable steps as required. 

l) Role of Probation and Social Welfare Officer: In both supervision orders and care orders, the 

involvement of a probation and social welfare officer is significant. These officers play a crucial role in 

assessing the child's situation, providing guidance and support to the child and their parents, making 

recommendations to the court, and ensuring the implementation of the court orders. Their expertise in 

child welfare and social work is instrumental in safeguarding the child's best interests. 

m) Application Process: The Children's Act specifies the requirements for making an application for 

supervision orders and care orders. The applicant, usually a probation and social welfare officer or an 

authorized person, needs to follow the prescribed procedures, including completing the appropriate 

application forms, providing a valid affidavit, and presenting evidence to support the grounds for the order. 

n) Judicial Discretion: The court has discretionary power in determining whether to grant supervision 

orders, interim supervision orders, care orders, or interim care orders. The judge evaluates the evidence 

presented, considers the best interests of the child, and makes a decision based on the specific 

circumstances of each case. This discretion allows for flexibility and tailored decision-making in order to 

protect and promote the welfare of the child. 



 

 

o) Review and Variation: The Children's Act provides provisions for the review and variation of supervision 

orders and care orders. A supervisor can apply to the court to discharge or vary the order if necessary. 

This allows for regular assessment of the child's situation, taking into account any changes or 

developments, and ensuring that the court orders remain relevant and appropriate. 

p) Duration of Orders: The duration of supervision orders and care orders is regulated by the Children's 

Act. A supervision order typically lasts for one year but can be extended for an additional year upon 

application by the probation and social welfare officer. On the other hand, a care order has a maximum 

duration of three years or until the child reaches 18 years of age, whichever is shorter. These time limits 

ensure periodic reviews of the child's situation and allow for adjustments or termination of the orders 

when appropriate. 

q) Grounds for Making Orders: The Children's Act specifies the grounds for making supervision orders 

and care orders. These grounds revolve around the child's well-being and safety. For supervision orders, 

the child must be suffering or likely to suffer significant harm, which may be attributable to inadequate 

care or being beyond parental control. For care orders, it must be demonstrated that all possible 

alternative methods of assisting the child have been tried without success, and the child is at risk of 

significant harm that requires immediate removal from their current living situation. 

r) Child's Best Interests: Throughout the legal process of applying for and issuing supervision orders and 

care orders, the paramount consideration is the best interests of the child. This principle ensures that all 

decisions made by the court, probation and social welfare officers, and other relevant parties are aimed 

at promoting the child's welfare, protection, and overall well-being. 

s) Collaboration and Consultation: The Children's Act emphasizes the importance of collaboration and 

consultation with the child, parents, and guardians in matters relating to supervision orders and care 

orders. This approach ensures that the child's voice is heard, their views and preferences are taken into 

account, and their involvement in decision-making processes is facilitated. 

t) Safeguarding the Child's Rights: Throughout the entire legal process, it is crucial to protect and uphold 

the child's rights as enshrined in the Children's Act and other applicable laws. These rights include but 

are not limited to the right to protection from abuse, the right to education, the right to health and 

healthcare, and the right to participate in decisions affecting their lives. 

It's important to note that the legal issues discussed here are based on the information provided regarding 

the Children's Act. The specific provisions and legal considerations may vary depending on the 

jurisdiction and applicable laws. Consulting legal professionals and referring to the relevant legislation in 

a specific jurisdiction is necessary for accurate and up-to-date information. 

 CHRONOLOGICALLY AND WITH AID OF SPECIFIC LEGAL PROVISIONS DISCUSS ALL 

THE LEGAL ISSUES IN THE FOLLOWING  

ADOPTION OF CHILDREN  

Introduction Adoption is defined in Collin’s Dictionary of law as the legal process by which a parent child 

relationship is created between an adult and a child; who is not biologically theirs. Nigel Lowe and Gillian 

Douglas in Bromley’s family law 11th edition, they define adoption at page 682 as the processes by which 

a child’s legal parentage is entirely and irrevocably transferred from set of adults usually the birth parents 

and vested on other adults, namely the adoptive parents. It involves the complete severance of the legal 

relationship between parents and child and the establishment of a new one between the child and the 

adoptive parents. Adoption vests full parental responsibility exclusively in the adopters.  



 

 

LAW APPLICABLE TO ADOPTION.  

 The constitution of the republic of Uganda (1995) as amended  

 Children’s act cap 59 as amended.  

 The children (Adoption of children) rules. RE: EDISON MUGAGA, ADOPTION CAUSE 15/2019, justice 

Mutonyi defined adoption as the creation of a parent-child relationship by a judicial order between two 

parties who are unrationed creating a lifelong relationship of parentage between the child and the 

adoptive parent.  

DISTINCTION BETWEEN GUARDIANSHIP AND ADOPTION.  

1. Section 51, Adoption severs the legal ties between the child and his/her birth parents unlike 

guardianship where the ties of the child with his/her biological parents are not severed. Section 43 states 

that guardianship order only vests the guardian with parental responsibility over the child.  

2. Further under Section 51, of the children’s act, the adoption order unless revoked under Section 46A 

is permanent and the child even upon attaining 18 years remains a member of the adoptive family and 

can under Section 52(1), inherent the property of the adoptive parents upon their demise. While under 

Section 43 H (2), a guardianship order only remains in force until the child attains 18 years. Adoption is 

premised on the provision of Section 6 of the Children’s Act that every parent shall have parental 

responsibility of his or her child. Article 31(4) makes it a right and duty of parents to care and bring up 

their children.  

THE CHECKLIST FOR RESOLUTION INCLUDES THE FOLLOWING:  

1. Whether the prospective adoptee can be adopted?  

2. Whether the prospective adopter can adopt?  

3. What is the forum, procedure and documents?  

 

BELOW ARE THE PREREQUISITES AS ENUNCIATED IN THE CHILDREN’S ACT  

• The applicant should be above 25 years or 21 years older than the child in question.  

• Secondly, if the applicant is a foreigner, he or she should have stayed in Uganda for a period of at least 

3 years.  

• Thirdly, the applicant should have fostered the child for 36 months, under supervision.  

• The applicant should not have a criminal record.  

• A foreign applicant should have a recommendation concerning his or her suitability to adopt the child.  

• The foreigner should satisfy court that his or her country of origin will recognize the adoption order.  

• If the parents, guardians or person in custody of the child of the child can be got, they ought to consent 

to the adoption.  

• If the child is above 14 years of age, he or she ought to consent to the adoption.  



 

 

• A male adoptor should only adopt male children and a female adoptor should only adopt female children. 

This was stated in O’Connor v. O'Connor, 146 A.D.2d 909  

• It must be noted from the onset that court looks at the welfare principle in considering adoption of a 

child.  

IN RELATION TO WHO CAN BE ADOPTED;  

The context of section 2 of the Children’s Act shows that the person should be below 18 years and 

secondly, the child need not be a Ugandan to be adopted. This is fortified by section 44 of the Children’s 

Act.  

PROCEDURE OF ADOPTING CHILDREN THE FORUM IS;  

The Chief Magistrate’s Court if all parties are Ugandan as provided for in Rule 3 (1) of the Children 

(Adoption of Children) Rules SI 59-1. If the Respondent is non-Uganda, the forum is the High Court per 

Rule 3 (2) of the Children (Adoption of Children) Rules SI 59-1  

THE PROCEDURE IS AS FOLLOWS  

The prospective adopter files a Petition in Form B to the Rules, supported by an affidavit. A consent Form 

of the Parents/ guardians/ persons in custody of the child should be attached. It is in form C to the rules. 

A Consent Form of the child if the child is above 14 years should be attached. It is form D to the rules. A 

Medical Examination in Form E should be attached. Upon filing the Petition, a notice of hearing is 

obtained. It must be noted that in the petition, the following matters should be addressed: The particulars 

of the subject/ adoptor, The capacity of the adoptor, The age and citizenship of the adoptor, That this is 

done pursuant to the welfare principle. One should aver that he or she is not receiving any award for the 

adoption.  

WHO MAY APPLY. Section 45 (1) of Children’s Act states that an adoption order may be granted to sole 

applicant or jointly to spouses. Where the application is by one spouse, Section 45 (1) (b) requires that 

the other spouse’s consent is sought and obtained however the same maybe dispensed with by the court 

under Section 45(2) if the spouse whose consent is required cannot be found or is incapable of giving 

consent or the spouses are separated and living apart and the separation is likely to be permanent 

Section 45(3) of Children’s Act bars the issuance of an adoption order in favor of a sole male applicant 

in respect of a female child and the other way round except if the court is satisfied that there are special 

circumstances that justify the making of the order.  

REQUIREMENTS FOR ADOPTION FOR A UGANDAN CITIZEN FOR A UGANDAN CHILD.  

1. Both applicants and the child must be Ugandan Citizens Section 44(1)(a)  

2. AGE. Section 45(1)(a) states that the applicant or at least one of the joint applicants must have attained 

the age of twenty-five years (25) and is at least twenty-one (21) years older than the child.  

3. FOSTER CARE Section 45 (4) of the Children Act makes it a mandatory requirement that the applicant 

has fostered the child for a period of not less than 12 months under the supervision of a probation and 

social welfare officer. IN RE; CINDY KICONCO MATISKO AND KIRABO CRYSTAL KAMUKAMA H.C 

ADOPTION CAUSE NO.03 OF 2019, the court noted that proof of foster care was subject to the issuance 

of a foster care order which should be presented in court. It was not sufficient that the report of the social 

welfare officer alleges that the applicants(s) fostered the children for a given period of time as was in the 

case. Further the requirement could be satisfied by the evidence of the child where they are of age. In 



 

 

this case the children stated that they had been in the care of their parents all through and not the 

applicants. The children were aged 14 and 17 years.  

4. REPORT OF THE PROBATION AND SOCIAL WELFARE OFFICER. This is a requirement under 

Section 45(5) of the Children’s Act and report submitted must state the ability of the applicants to cater 

for the needs of the child presently and in future and whether or not the child has bonded with the 

applicants during the foster care period i.e. the suitability of the applicant to adopt the child. IN RE: CINDY 

KICONCO MATISKO AND KIRABO CRYSTAL KAMUKAMA, the probation and social welfare officers 

report was found wanting as it alleged that the applicant were suitable adoptive parents yet they had 

never fostered the children. In RE ARTHURSHYAKA BUTARE ADOPTION CAUSE NO.61OF 2013, the 

court ordered that formal report of the probation and social welfare officer be submitted before it grants 

the order.  

5. CONSENT S.47 (1) OF CA requires that the consent of the parents of the child if known must be 

obtained. In RE: CINDY KICONCO MATISKO AND KIRABO CRYSTAL KAMUKAMA, both parents 

consented to the application and were present during the hearing. Equally in RE: ARTHUR SHYAKA 

BUTARE ADOPTION CAUSE NO.61 OF 2018, the parents of the child consented to the adoption and 

gave evidence in court stating that it was in best interest of the child who had intellectual disabilities to 

be adopted by the grandmother who was a US citizen and go live with her in the USA as that would help 

to have his condition better managed and enable him grow into an independent adult albeit the intellectual 

disability. Consent is in the form stipulated in form C in the schedule to the rules. The children (adoption 

of children) rules S.1 59-1) Under Section 47(6) of Children Act, where the child is at least 14 years of 

age, his or her consent to the adoption must be obtained unless it’s impossible for him or her to express 

his or her wishes. In RE: CINDY KICONCO MATISKO AND KIRABO CRYSTAL KAMUKAMA, both the 

children were above 14 years of age and thus the court granted them an opportunity to express their 

wishes as to the application to which they consented to. Consent is given in the form stipulated in form D 

in the schedule to rules. Under Section 47 (7), the consent of any person who is not the parent of the 

child but has any rights or obligations in respect of the child by either an order of court, or agreement or 

under customary law must be obtained. IN OCHAYA CHRISTOPHER AND SARAH OCHAYA in respect 

of LAMARO LILLIAN OCHAYA (a wild) H.C.M.A 0028/2017, the consent of the child’s grandfather was 

required and only after it had been obtained was it granted. Equally in RE: BIRABWA MUTAKA 

ADOPTION CAUSE O.4/2018, the maternal grandfather was called to court to give consent to the 

adoption. DISPENSING WITH CONSENT. The consent of the parents required under Section 47 (1) of 

Children Act may be dispensed with under Section 47 (2) if the court is satisfied that the parent(s) are 

incapable of giving such consent or his whereabouts are unknown as was the case with the father of 

Lamaro Lillian in OCHAYA CHRISTOPJHER AND SARAH OCHAYA in respect of LAMARO LILLIAN 

OCHAYA (A CHILD) H.C.M.A 0028/2017. RE: BIRABWA MUTAKA ADOPTION CAUSE 014/2018, 

Justice Eva Luswata, dispensed with the consent of the mother noting that despite the mother and her 

previous situation of being in a foster care home she had never bothered to look out for her and had 

actually dumped her at her estranged lovers place knowing he wasn’t the father of the child. It could not 

be in the best interest of the child to be re united with such a person.  

6. THE BEST INTEREST OF THE CHILD. PROCEDURE  

1. Under rule 3(1) of the children (adoption of children) rules S.1 59-1, the application for adoption is by 

petition to the chief magistrate’s court in FORM A in the schedule to the rules supported by an affidavit 

(Rule 7)  



 

 

2. Rule 3(3) states that the petition is presented ex parte by the person or their advocate to the CM sitting 

in chambers and the CM shall give directions as to service, appointment of a guardian ad litem and may 

further consent as may be required.  

3. Under Rule 5, the petition must be served on the  

a) Parent or parents of the child if any  

b) The guardians of the child or if nerve  

c) The person or persons having the actual custody of the child or if none  

d) The person or persons liable to contribute to the support of the child  

e) The child if of the age of 14 years or above.  Rule 6(1) provides that service of the petition shall 

unless otherwise directed by the C.M be served by an officer of the court by delivering or tendering a 

copy of it signed by the registrar or the CM and sealed with the seal of the court to the person to be 

served. Rule 6(2) requires that the service of every petition is verified by affidavit unless the CM directs 

otherwise.  

INTERCOUNTRY ADOPTION. Section 46 (1) of the Children Act provides that a person who is not a 

citizen of Uganda may in exceptional circumstances adopt a Ugandan child subject to satisfying the 

requirements listed under the provision. Under Section 46 (6) intercountry adoption should be the last 

option for any child.  

REQUIREMENTS FOR INTERCOUNTRY ADOPTION The requirements discussed under adoption by 

citizens apply in addition to: Section46 (3)  

1. Applicant must have stayed in Uganda for at least one year. (Section 46 (1) (a)).  

2. Has fostered the child for at least one year under the supervision of a probation and social welfare 

officer.  The notes under adoption by citizens apply. However, under Section 46 (4) the court may in 

exceptional circumstances waive any of the requirements including that’s one. In RE: MUSINGUZI DAVIS 

ALIAS ELIJAH DAVID HARPER (A CHILD) ADOPTION CAUSE NO.0001 OF 2018, the applicants had 

only fostered the child for nine months. The court waived the requirement for 12 months because the 

applicants were to travel back to the USA in a short time and needed to start processing the child’s travel 

documents so as to travel with it. In the matter of adoption of Apolot Betty adoption cause no 33 of 2018, 

the applicant had not fostered the child for 12 months as she was away in the USA working but visited 

occasionally while the child was under the physical care of her appointed 3rd party. She provided for all 

the needs of the child. The court noted that it was in the best interest of the child that the requirement be 

waived given the bond exhibited between the applicant and the child while in court. IN THE MATTER OF 

ADOPTION OF MIREMBE ANGEL BY RUDY RAY LEE AND JESSICA LEE JOE LEE, ADOPTION 

CAUSE NO.32 OF 2018, court noted that constructive fostering may be permissible in certain instances. 

Constructive fostering is where an adoptive parent appoints a capable 3rd party to do physical fostering 

while the needs of the child are met by the prospective adoptive parent. In this case, the adoptive parents 

had minor children and also were in permanent employment and it was not proper to expect them to put 

all these duties for 12 months thus there was a genuine cause for the constructive fostering and in that 

period the applicants had visited the child for four times staying four two weeks each time so as to bond 

with the child.  



 

 

3. DOES NOT HAVE A CRIMINAL RECORD (S.46(1)(C)) In OCHAYA CHRISTOPHER AND SARAH 

OCHAYA in respect of LAMARO LILLIAN OCHAYA (A CHILD) H.C.M.A 0028 OF 2017, police report 

from the applicant’s respective country reports (Uganda and Australia) were accepted as proof that they 

did not have a criminal record. Interpol reported have also been accepted as was in  

4. Recommendation on the suitability of the applicants to adopt a child from their country of origin by a 

probation and welfare officer or other competent authorities. Section 46 (1) (C) (d). In RE: ARTHUR 

SHYAKA BUTARE ADOPTIVE CAUSE NO.61 OF 2018, the inter country home study report showing 

suitability of the applicant to adopt the child had not been submitted. Court order it be produced before it 

went on to grant the adoption order.  

5. Satisfies court that his or her country of origin will respect and recognize the adoption order. Section 

46(1)(c)  

6. Consent under Section 47 of Children Act FORUM FOR THE APPLICATION Section 44 (1) (b) and 

Rule 3 (2) of the rules stipulate that the forum is the high court of Uganda. PROCEDURE  (as is in the 

adoption by citizens)  Petition is as in the form in form B of the notes. (Rule 3(2)).  

THE DOCUMENTS Petition Consent Forms Affidavit (if petition is not verified)  

Legal Issues in the Adoption of Children: 

1. Distinction between Guardianship and Adoption: 

o Adoption severs the legal ties between the child and their birth parents, while 

guardianship does not sever those ties. 

o Adoption is permanent, while guardianship remains in force until the child turns 18. 

o Adoption vests full parental responsibility exclusively in the adopters. 

2. Prerequisites for Adoption: 

o The applicant should meet the age requirements (above 25 years or 21 years older than 

the child). 

o If the applicant is a foreigner, they should have resided in Uganda for at least 3 years. 

o The applicant should have fostered the child for 36 months under supervision. 

o The applicant should not have a criminal record. 

o A foreign applicant should have a recommendation regarding their suitability to adopt. 

o The foreigner should satisfy the court that their country of origin will recognize the 

adoption order. 

o Consent of the parents, guardians, or person in custody of the child must be obtained. 

o If the child is above 14 years, their consent to the adoption must be obtained. 

o Male adopters should only adopt male children, and female adopters should only adopt 

female children. 

o The welfare principle is considered in determining the adoption of a child. 



 

 

3. Who Can be Adopted: 

o The child should be below 18 years old. 

o The child does not need to be a Ugandan citizen to be adopted. 

4. Procedure of Adopting Children: 

o The forum is the Chief Magistrate's Court for Ugandan parties and the High Court for 

non-Ugandan parties. 

o The prospective adopter files a petition supported by an affidavit. 

o Consent forms from parents/guardians and the child (if above 14 years) should be 

attached. 

o A medical examination report should be attached. 

o A notice of hearing is obtained. 

o The best interest of the child should be addressed in the petition. 

5. Requirements for Adoption for a Ugandan Citizen and a Ugandan Child: 

o Both applicants and the child must be Ugandan citizens. 

o The applicant or at least one joint applicant must be 25 years old and at least 21 years 

older than the child. 

o The applicant must have fostered the child for at least 12 months under the supervision 

of a probation and social welfare officer. 

o A formal report from the probation and social welfare officer is required. 

o Consent of the parents, guardians, or persons with rights or obligations in respect of the 

child must be obtained. 

o The best interest of the child is considered. 

6. Intercountry Adoption: 

o Non-citizens may adopt a Ugandan child in exceptional circumstances, subject to 

additional requirements. 

o The applicant must have stayed in Uganda for at least one year. 

o The applicant must have fostered the child for at least one year under supervision. 

o The court may waive requirements in exceptional circumstances. 

Constructive fostering may be permissible in certain instances. Constructive fostering is where an 

adoptive parent appoints a caregiver to take care of the child on their behalf. The court found that in this 

case, the constructive fostering arrangement was appropriate and waived the requirement for physical 

fostering for 12 months. 

7. POST-PLACEMENT REPORT. Under Section 49(1) of the Children Act, after the child has been 

placed with the prospective adoptive parents, a probation and social welfare officer shall visit the 



 

 

adoptive home and prepare a post-placement report on the welfare and well-being of the child, 

the relationship between the child and the adoptive parents, and any other relevant information. 

The report should be submitted to the court within 90 days from the date of placement. 

8. COURT HEARING AND DECISION. Once the petition and all necessary documents have been 

filed and served, the court will schedule a hearing. At the hearing, the court will consider the best 

interest of the child, the suitability of the prospective adoptive parents, the consent of the parents 

or guardians, and any other relevant factors. 

9. EFFECT OF ADOPTION ORDER. Once the adoption order is granted, the legal relationship 

between the child and the adoptive parents is established. The adoptive parents assume full 

parental responsibility for the child, and the child becomes a member of the adoptive family. 

Under Section 52(1) of the Children Act, upon the death of the adoptive parents, the adopted child has 

the same rights of inheritance as a biological child. This ensures that the adopted child is treated as a 

legal heir and can inherit the property of the adoptive parents. 

CONCLUSION: Adoption is a legal process that involves the transfer of parental rights and 

responsibilities from the biological parents to the adoptive parents. It is governed by specific legal 

provisions, including the constitution, the Children's Act, and the Children (Adoption of Children) Rules. 

The process of adoption involves several requirements, such as the eligibility of the prospective adopter, 

the consent of the biological parents or guardians, foster care, and the best interest of the child. The court 

plays a crucial role in assessing the suitability of the adoptive parents and ensuring that the adoption is 

in the best interest of the child. 

Adoption provides a mechanism for creating permanent and stable families for children who are not able 

to live with their biological parents. It gives the adoptive parents the legal rights and responsibilities of a 

parent and ensures the well-being and protection of the adopted child. 

It is important to note that the information provided here is based on general principles and may vary 

depending on the specific jurisdiction and applicable laws. It is advisable to consult with a legal 

professional for guidance on adoption processes and requirements in a particular jurisdiction. 

DISCUSS ALL LEGAL ISSUES IN CONTINUATION  

1. Consent: One of the fundamental legal issues in adoption is obtaining the consent of the 

biological parents or guardians. In most jurisdictions, consent is required for the adoption to 

proceed, unless the biological parents' rights have been terminated by a court due to reasons 

such as abandonment, neglect, or abuse. Consent ensures that the biological parents willingly 

relinquish their parental rights and agree to the adoption. 

2. Best Interest of the Child: The concept of the "best interest of the child" is a crucial legal 

consideration in adoption cases. Courts prioritize the well-being, safety, and stability of the child 

when making adoption decisions. This involves assessing the prospective adoptive parents' 

ability to provide a nurturing and supportive environment for the child. Factors such as the 

adoptive parents' financial stability, emotional readiness, and living conditions may be evaluated 

to determine the child's best interest. 

3. Eligibility and Suitability of Adoptive Parents: Legal frameworks typically outline eligibility criteria 

for prospective adoptive parents. These criteria often include age requirements, marital status, 

and sometimes religious or cultural considerations. Additionally, suitability assessments may be 



 

 

conducted to evaluate the prospective adoptive parents' physical and mental health, stability, 

and ability to care for the child. Background checks and home studies may also be conducted to 

ensure the safety and well-being of the child. 

4. Adoption Agencies and Intermediaries: Adoption agencies or intermediaries play a significant 

role in facilitating adoptions. These entities may be regulated by specific laws to ensure ethical 

practices and protect the rights of all parties involved. Legal issues related to the licensing, 

accreditation, and oversight of adoption agencies aim to prevent exploitation, fraud, or unethical 

practices in the adoption process. 

5. Confidentiality and Privacy: Adoption often involves sensitive and personal information about the 

child, biological parents, and adoptive parents. Legal frameworks may have provisions to protect 

the confidentiality and privacy of all parties. This includes guidelines on sharing information, 

accessing adoption records, and maintaining anonymity if desired. However, laws regarding 

access to adoption records and the right to information can vary, ranging from open adoption 

records to sealed adoption records. 

6. Intercountry Adoption: Intercountry adoption involves the adoption of a child from one country by 

adoptive parents from another country. Legal issues in intercountry adoption arise from the 

complexities of international laws, treaties, and regulations. The Hague Convention on Protection 

of Children and Co-operation in Respect of Intercountry Adoption establishes guidelines and 

safeguards for intercountry adoption to prevent child trafficking, ensure the best interest of the 

child, and facilitate cooperation between countries. 

7. Post-Adoption Legalities: After the adoption is finalized, certain legal obligations and rights come 

into effect. This may include changing the child's name, obtaining a new birth certificate, and 

updating legal documents to reflect the child's new status as a member of the adoptive family. 

Additionally, ongoing legal responsibilities, such as providing for the child's financial support, 

education, and healthcare, continue after the adoption is granted. 

8. Termination of Parental Rights: In cases where the biological parents' rights have not been 

voluntarily relinquished, the termination of parental rights may be necessary to proceed with the 

adoption. Termination of parental rights is typically done through a court process and requires a 

showing of legal grounds, such as abuse, neglect, abandonment, or unfitness. The laws 

governing the termination of parental rights can vary, and the process often involves legal 

hearings and the opportunity for the biological parents to present their case. 

9. Adoption by Same-Sex Couples: The legal recognition of adoption by same-sex couples has 

been a significant issue in many jurisdictions. Laws regarding adoption by same-sex couples can 

differ between countries and even within different states or provinces of the same country. In 

some jurisdictions, same-sex couples have equal rights to adopt, while in others, there may be 

restrictions or varying legal recognition based on marital status or sexual orientation. 

10. Birth Parent Rights and Open Adoption: Open adoption refers to a form of adoption where the 

biological parents and adoptive parents have ongoing contact and information sharing. Legal 

issues related to open adoption involve defining the rights and obligations of both the biological 

and adoptive parents. This can include establishing communication agreements, determining the 

frequency and type of contact, and addressing potential disputes or changes in circumstances 

over time. 



 

 

11. Interstate Adoption: When an adoption involves parties from different states within the same 

country, legal issues related to interstate adoption arise. The Interstate Compact on the 

Placement of Children (ICPC) is a legal agreement that governs the placement of children across 

state lines in the United States. It ensures that the adoption process meets the requirements of 

both the sending and receiving states and safeguards the best interest of the child. 

12. Post-Adoption Support and Services: Adopted children and their families may require various 

support services after the adoption is finalized. Legal issues can arise in accessing post-adoption 

services, such as counseling, medical care, and educational support. Adoption laws and policies 

may address the availability, funding, and eligibility criteria for these services to promote the well-

being and adjustment of the adopted child and their family. 

 

13. Intercountry Adoption: Intercountry adoption refers to the adoption of a child from another 

country. This process involves complying with the laws and regulations of both the sending 

country (where the child is from) and the receiving country (where the adoptive parents reside). 

Legal issues in intercountry adoption can include navigating immigration laws, ensuring 

compliance with international treaties and agreements, and addressing cultural and identity 

considerations. 

14. Adoption Subsidies and Financial Assistance: In some cases, adoptive families may be eligible 

for financial assistance or subsidies to help cover the costs associated with adoption. These 

subsidies can vary depending on factors such as the child's special needs, the adoptive family's 

income, or the specific adoption program. Legal issues may arise in determining eligibility, 

applying for subsidies, and ensuring ongoing support and reimbursement for eligible adoptive 

families. 

15. Adoption Records and Access to Information: Adoption records and access to information about 

the adoption process can be a complex legal issue. Laws regarding access to adoption records 

vary widely, with some jurisdictions having more open and transparent systems, while others 

maintain strict confidentiality. Legal issues related to adoption records can include the rights of 

adoptees, birth parents, and adoptive parents to access information, as well as the process for 

obtaining or sealing adoption records. 

16. Surrogacy and Adoption: Surrogacy involves the arrangement where a woman carries and gives 

birth to a child on behalf of another individual or couple. Legal issues can arise when a surrogacy 

arrangement transitions into an adoption process, such as in cases where the intended parents 

are unable to establish legal parentage or when the surrogate retains parental rights. The legal 

framework for surrogacy and adoption varies significantly between jurisdictions. 

17. Hague Convention on Protection of Children and Co-operation in Respect of Intercountry 

Adoption: The Hague Convention is an international agreement aimed at safeguarding 

intercountry adoptions and ensuring that they occur in the best interests of the child. Member 

countries adhere to specific guidelines and procedures outlined in the convention. Legal issues 

related to the Hague Convention can include compliance with its requirements, such as 

conducting home studies, obtaining necessary consents, and adhering to post-placement 

monitoring and reporting obligations. 



 

 

These are just a few additional legal issues in adoption, and the field is constantly evolving. It's important 

to consult with legal professionals who specialize in adoption law to understand the specific legal 

requirements and considerations that may apply to your situation. 

18. Adoption Disruptions and Dissolutions: Adoption disruptions refer to cases where an adoption 

process is halted or terminated before it is finalized. Adoption dissolutions occur when an 

adoption is legally dissolved after it has been finalized. These situations can arise due to various 

reasons, such as the inability of the adoptive parents to meet the child's needs, undisclosed 

information, or the occurrence of significant challenges or conflicts. Legal issues in adoption 

disruptions and dissolutions include determining the legal rights and responsibilities of all parties 

involved, addressing child welfare concerns, and navigating the process of reversing or 

terminating the adoption. 

19. Same-Sex Adoption: Same-sex adoption refers to the adoption of a child by a same-sex couple 

or an LGBTQ+ individual. Legal issues related to same-sex adoption can vary depending on the 

jurisdiction. While many countries and regions have recognized the rights of same-sex couples 

to adopt, there are still places where legal barriers or discriminatory practices exist. Legal 

challenges in same-sex adoption may involve issues of marriage equality, joint adoption rights, 

and the recognition of same-sex parentage. 

20. Post-Adoption Legal Matters: Adoption is a lifelong process, and there may be ongoing legal 

matters that arise after the adoption is finalized. These can include matters such as post-adoption 

agreements, visitation rights, access to medical records, changes to legal documentation (such 

as birth certificates), and addressing any legal issues that arise as the child grows up, such as 

inheritance or guardianship matters. Legal issues in the post-adoption phase often require the 

involvement of legal professionals to ensure that the rights and best interests of all parties 

involved are protected. 

21. Adoption Fraud and Scams: Unfortunately, adoption fraud and scams can occur, where 

individuals or agencies deceive prospective adoptive parents for financial gain or other reasons. 

This can involve misrepresentation of birth parents, falsification of documents, or fraudulent 

adoption agencies. Legal issues in adoption fraud and scams involve pursuing legal remedies, 

seeking restitution, and protecting the rights and interests of the prospective adoptive parents 

and the child. 

 

 DISTINGUISH BETWEEN GUARDIANSHIP AND ADOPTION.  

1. Section 51, Adoption severs the legal ties between the child and his/her birth parents unlike 

guardianship where the ties of the child with his/her biological parents are not severed. Section 43 

states that guardianship order only vests the guardian with parental responsibility over the child.  

2. Further under Section 51, of the children’s act, the adoption order unless revoked under Section 

46A is permanent and the child even upon attaining 18 years remains a member of the adoptive 

family and can under Section 52(1), inherent the property of the adoptive parents upon their demise. 

While under Section 43 H (2), a guardianship order only remains in force until the child attains 18 

years. Adoption is premised on the provision of Section 6 of the Children’s Act that every parent shall 

have parental responsibility of his or her child. Article 31(4) makes it a right and duty of parents to 

care and bring up their children.  



 

 

THE CHECKLIST FOR RESOLUTION INCLUDES THE FOLLOWING:  

1. Whether the prospective adoptee can be adopted?  

2. Whether the prospective adopter can adopt?  

3. What is the forum, procedure and documents?  

 

BELOW ARE THE PREREQUISITES AS ENUNCIATED IN THE CHILDREN’S ACT  

• The applicant should be above 25 years or 21 years older than the child in question.  

• Secondly, if the applicant is a foreigner, he or she should have stayed in Uganda for a period of at 

least 3 years.  

• Thirdly, the applicant should have fostered the child for 36 months, under supervision.  

• The applicant should not have a criminal record.  

• A foreign applicant should have a recommendation concerning his or her suitability to adopt the 

child.  

• The foreigner should satisfy court that his or her country of origin will recognize the adoption order.  

• If the parents, guardians or person in custody of the child of the child can be got, they ought to 

consent to the adoption.  

• If the child is above 14 years of age, he or she ought to consent to the adoption.  

• A male adoptor should only adopt male children and a female adoptor should only adopt female 

children. This was stated in O’Connor v. O'Connor, 146 A.D.2d 909  

• It must be noted from the onset that court looks at the welfare principle in considering adoption of 

a child.  

IN RELATION TO WHO CAN BE ADOPTED;  

The context of section 2 of the Children’s Act shows that the person should be below 18 years and 

secondly, the child need not be a Ugandan to be adopted. This is fortified by section 44 of the 

Children’s Act.  

PROCEDURE OF ADOPTING CHILDREN THE FORUM IS; The Chief Magistrate’s Court if all 

parties are Ugandan as provided for in Rule 3 (1) of the Children (Adoption of Children) Rules SI 59-

1. If the Respondent is non-Uganda, the forum is the High Court per Rule 3 (2) of the Children 

(Adoption of Children) Rules SI 59-1  

THE PROCEDURE IS AS FOLLOWS The prospective adopter files a Petition in Form B to the Rules, 

supported by an affidavit. A consent Form of the Parents/ guardians/ persons in custody of the child 

should be attached. It is in form C to the rules. A Consent Form of the child if the child is above 14 

years should be attached. It is form D to the rules. A Medical Examination in Form E should be 

attached. Upon filing the Petition, a notice of hearing is obtained. It must be noted that in the petition, 

the following matters should be addressed: The particulars of the subject/ adoptor, the capacity of 



 

 

the adoptor, the age and citizenship of the adoptor, that this is done pursuant to the welfare principle. 

One should aver that he or she is not receiving any award for the adoption.  

WHO MAY APPLY. Section 45 (1) of Children’s Act states that an adoption order may be granted to 

sole applicant or jointly to spouses. Where the application is by one spouse, Section 45 (1) (b) 

requires that the other spouse’s consent is sought and obtained however the same maybe dispensed 

with by the court under Section 45(2) if the spouse whose consent is required cannot be found or is 

incapable of giving consent or the spouses are separated and living apart and the separation is likely 

to be permanent Section 45(3) of Children’s Act bars the issuance of an adoption order in favor of a 

sole male applicant in respect of a female child and the other way round except if the court is satisfied 

that there are special circumstances that justify the making of the order.  

REQUIREMENTS FOR ADOPTION FOR A UGANDAN CITIZEN FOR A UGANDAN CHILD.  

1. Both applicants and the child must be Ugandan Citizens Section 44(1)(a)  

2. AGE. Section 45(1)(a) states that the applicant or at least one of the joint applicants must have 

attained the age of twenty-five years (25) and is at least twenty-one (21) years older than the child.  

3. FOSTER CARE Section 45 (4) of the Children Act makes it a mandatory requirement that the 

applicant has fostered the child for a period of not less than 12 months under the supervision of a 

probation and social welfare officer. IN RE; CINDY KICONCO MATISKO AND KIRABO CRYSTAL 

KAMUKAMA H.C ADOPTION CAUSE NO.03 OF 2019, the court noted that proof of foster care was 

subject to the issuance of a foster care order which should be presented in court. It was not sufficient 

that the report of the social welfare officer alleges that the applicants(s) fostered the children for a 

given period of time as was in the case. Further the requirement could be satisfied by the evidence 

of the child where they are of age. In this case the children stated that they had been in the care of 

their parents all through and not the applicants. The children were aged 14 and 17 years.  

4. REPORT OF THE PROBATION AND SOCIAL WELFARE OFFICER. This is a requirement under 

Section 45(5) of the Children’s Act and report submitted must state the ability of the applicants to 

cater for the needs of the child presently and in future and whether or not the child has bonded with 

the applicants during the foster care period i.e. the suitability of the applicant to adopt the child. IN 

RE: CINDY KICONCO MATISKO AND KIRABO CRYSTAL KAMUKAMA, the probation and social 

welfare officers report was found wanting as it alleged that the applicant were suitable adoptive 

parents yet they had never fostered the children. In RE ARTHURSHYAKA BUTARE ADOPTION 

CAUSE NO.61OF 2013, the court ordered that formal report of the probation and social welfare 

officer be submitted before it grants the order.  

5. CONSENT S.47 (1) OF CA requires that the consent of the parents of the child if known must be 

obtained. In RE: CINDY KICONCO MATISKO AND KIRABO CRYSTAL KAMUKAMA, both parents 

consented to the application and were present during the hearing. Equally in RE: ARTHUR SHYAKA 

BUTARE ADOPTION CAUSE NO.61 OF 2018, the parents of the child consented to the adoption 

and gave evidence in court stating that it was in best interest of the child who had intellectual 

disabilities to be adopted by the grandmother who was a US citizen and go live with her in the USA 

as that would help to have his condition better managed and enable him grow into an independent 

adult albeit the intellectual disability. Consent is in the form stipulated in form C in the schedule to the 

rules. The children (adoption of children) rules S.1 59-1) Under Section 47(6) of Children Act, where 

the child is at least 14 years of age, his or her consent to the adoption must be obtained unless it’s 

impossible for him or her to express his or her wishes. In RE: CINDY KICONCO MATISKO AND 



 

 

KIRABO CRYSTAL KAMUKAMA, both the children were above 14 years of age and thus the court 

granted them an opportunity to express their wishes as to the application to which they consented 

to. Consent is given in the form stipulated in form D in the schedule to rules. Under Section 47 (7), 

the consent of any person who is not the parent of the child but has any rights or obligations in respect 

of the child by either an order of court, or agreement or under customary law must be obtained. IN 

OCHAYA CHRISTOPHER AND SARAH OCHAYA in respect of LAMARO LILLIAN OCHAYA(a wild) 

H.C.M.A 0028/2017, the consent of the child’s grandfather was required and only after it had been 

obtained was it granted. Equally in RE: BIRABWA MUTAKA ADOPTION CAUSE O.4/2018, the 

maternal grandfather was called to court to give consent to the adoption. DISPENSING WITH 

CONSENT. The consent of the parents required under Section 47 (1) of Children Act may be 

dispensed with under Section 47 (2) if the court is satisfied that the parent(s) are incapable of giving 

such consent or his whereabouts are unknown as was the case with the father of Lamaro Lillian in 

OCHAYA CHRISTOPJHER AND SARAH OCHAYA in respect of LAMARO LILLIAN OCHAYA (A 

CHILD) H.C.M.A 0028/2017. RE: BIRABWA MUTAKA ADOPTION CAUSE 014/2018, Justice Eva 

Luswata, dispensed with the consent of the mother noting that despite the mother and her previous 

situation of being in a foster care home she had never bothered to look out for her and had actually 

dumped her at her estranged lovers place knowing he wasn’t the father of the child. It could not be 

in the best interest of the child to be re united with such a person.  

6. THE BEST INTEREST OF THE CHILD.  

PROCEDURE  

1. Under rule 3(1) of the children (adoption of children) rules S.1 59-1, the application for adoption is 

by petition to the chief magistrate’s court in FORM A in the schedule to the rules supported by an 

affidavit (Rule 7)  

2. Rule 3(3) states that the petition is presented ex parte by the person or their advocate to the CM 

sitting in chambers and the CM shall give directions as to service, appointment of a guardian ad litem 

and may further consent as may be required.  

3. Under Rule 5, the petition must be served on the  

a) Parent or parents of the child if any  

b) The guardians of the child or if nerve  

c) The person or persons having the actual custody of the child or if none  

d) The person or persons liable to contribute to the support of the child  

e) The child if of the age of 14 years or above.  Rule 6(1) provides that service of the petition shall 

unless otherwise directed by the C.M be served by an officer of the court by delivering or tendering 

a copy of it signed by the registrar or the CM and sealed with the seal of the court to the person to 

be served. Rule 6(2) requires that the service of every petition is verified by affidavit unless the CM 

directs otherwise.  

INTERCOUNTRY ADOPTION.  

Section 46 (1) of the Children Act provides that a person who is not a citizen of Uganda may in 

exceptional circumstances adopt a Ugandan child subject to satisfying the requirements listed under 

the provision. Under Section 46 (6) intercountry adoption should be the last option for any child.  



 

 

REQUIREMENTS FOR INTERCOUNTRY ADOPTION The requirements discussed under adoption 

by citizens apply in addition to: Section46 (3)  

1. Applicant must have stayed in Uganda for at least one year. (Section 46 (1) (a)).  

2. Has fostered the child for at least one year under the supervision of a probation and social welfare 

officer.  The notes under adoption by citizens apply. However, under Section 46 (4) the court may 

in exceptional circumstances waive any of the requirements including that’s one. In RE: MUSINGUZI 

DAVIS ALIAS ELIJAH DAVID HARPER (A CHILD) ADOPTION CAUSE NO.0001 OF 2018, the 

applicants had only fostered the child for nine months. The court waived the requirement for 12 

months because the applicants were to travel back to the USA in a short time and needed to start 

processing the child’s travel documents so as to travel with it. In the matter of adoption of Apolot 

Betty adoption cause no 33 of 2018, the applicant had not fostered the child for 12 months as she 

was away in the USA working but visited occasionally while the child was under the physical care of 

her appointed 3rd party. She provided for all the needs of the child. The court noted that it was in the 

best interest of the child that the requirement be waived given the bond exhibited between the 

applicant and the child while in court. IN THE MATTER OF ADOPTION OF MIREMBE ANGEL BY 

RUDY RAY LEE AND JESSICA LEE JOE LEE, ADOPTION CAUSE NO.32 OF 2018, court noted 

that constructive fostering may be permissible in certain instances. Constructive fostering is where 

an adoptive parent appoints a capable 3rd party to do physical fostering while the needs of the child 

are met by the prospective adoptive parent. In this case, the adoptive parents had minor children and 

also were in permanent employment and it was not proper to expect them to put all these duties for 

12 months thus there was a genuine cause for the constructive fostering and in that period the 

applicants had visited the child for four times staying four two weeks each time so as to bond with 

the child.  

3. DOES NOT HAVE A CRIMINAL RECORD (S.46(1)(C)) In OCHAYA CHRISTOPHER AND SARAH 

OCHAYA in respect of LAMARO LILLIAN OCHAYA (A CHILD) H.C.M.A 0028 OF 2017, police report 

from the applicant’s respective country reports (Uganda and Australia) were accepted as proof that 

they did not have a criminal record. Interpol reported have also been accepted as was in  

4. Recommendation on the suitability of the applicants to adopt a child from their country of origin by 

a probation and welfare officer or other competent authorities. Section 46 (1) (C) (d). In RE: ARTHUR 

SHYAKA BUTARE ADOPTIVE CAUSE NO.61 OF 2018, the inter country home study report showing 

suitability of the applicant to adopt the child had not been submitted. Court order it be produced 

before it went on to grant the adoption order.  

5. Satisfies court that his or her country of origin will respect and recognize the adoption order. 

Section 46(1)(c)  

6. Consent under Section 47 of Children Act FORUM FOR THE APPLICATION Section 44 (1) (b) 

and Rule 3 (2) of the rules stipulate that the forum is the high court of Uganda.  

PROCEDURE  (as is in the adoption by citizens)  Petition is as in the form in form B of the notes. 

(Rule 3(2)). THE DOCUMENTS Petition Consent Forms Affidavit (if petition is not verified)  

Legal principles and provisions related to the adoption of children can be summarized as follows: 

1. Adoption severs the legal ties between the child and their birth parents, unlike guardianship 

where the ties with the biological parents remain intact (Section 51 of the Children's Act). 



 

 

2. An adoption order is permanent, and the child becomes a member of the adoptive family even 

after turning 18 (Section 51 and 52 of the Children's Act). 

3. Adoption is based on the welfare principle, which ensures that the child's best interests are 

paramount (Section 6 of the Children's Act). 

4. The prerequisites for adoption include age requirements for the adopter, residence in Uganda 

for foreign adopters, fostering the child for 36 months, and having no criminal record (Children's 

Act and Adoption Rules). 

5. Consent is required from the child's parents or guardians, and if the child is above 14 years old, 

their consent is also necessary (Section 47 of the Children's Act). 

6. Consent from individuals with rights or obligations toward the child, such as court orders or 

customary law, must also be obtained (Section 47 of the Children's Act). 

7. In some cases, consent may be dispensed with if the parent is incapable of giving consent or 

their whereabouts are unknown (Section 47 of the Children's Act). 

8. The adoption process involves filing a petition, attaching consent forms, a medical examination, 

and obtaining a notice of hearing (Children's Act and Adoption Rules). 

9. The Chief Magistrate's Court is the forum for adoption cases involving Ugandan parties, while 

the High Court is involved in cases with non-Ugandan parties (Children's Act and Adoption 

Rules). 

10. Intercountry adoption is allowed in exceptional circumstances, subject to additional requirements 

such as staying in Uganda for at least one year and fostering the child for one year (Section 46 

of the Children's Act). 

11. The court has the discretion to waive certain requirements in exceptional cases (Section 46 of 

the Children's Act). 

1. Adoption Assessment and Home Study: 

o Section 45(4) of the Children's Act requires the applicant to undergo a foster care period 

of not less than 12 months, under the supervision of a probation and social welfare 

officer. 

o A report from the probation and social welfare officer is necessary, stating the suitability 

of the applicant to adopt the child and their ability to meet the child's needs (Section 

45(5)). 

2. Consent of the Child: 

o Section 47(6) of the Children's Act states that if the child is at least 14 years old, their 

consent to the adoption must be obtained unless they are unable to express their wishes. 

o Consent of any person who has rights or obligations in respect of the child, such as 

through court order, agreement, or customary law, must also be obtained (Section 

47(7)). 

3. Best Interest of the Child: 



 

 

o The best interest of the child is a paramount consideration in adoption proceedings. 

o The court will consider factors such as the child's safety, welfare, physical and emotional 

needs, religious and cultural background, and any harm or risk of harm to the child 

(Section 3 of the Children's Act). 

4. Service and Notice: 

o The petition for adoption must be served on various parties, including parents, 

guardians, persons having custody, and the child if they are 14 years or older (Rule 5 of 

the Children (Adoption of Children) Rules). 

o Service must be done by an officer of the court, and the service of the petition should be 

verified by affidavit (Rule 6 of the Children (Adoption of Children) Rules). 

5. Intercountry Adoption: 

o Section 46(1) of the Children's Act allows non-Ugandan citizens to adopt a Ugandan 

child in exceptional circumstances, subject to certain requirements. 

o The applicant must have stayed in Uganda for at least one year and have fostered the 

child for at least one year under the supervision of a probation and social welfare officer 

(Section 46(1)(a) and (b)). 

o The court may waive any of the requirements in exceptional circumstances (Section 

46(4)). 

Here are some additional legal principles and considerations related to the adoption of children: 

1. Post-Adoption Support: 

o Many jurisdictions have provisions for post-adoption support services to assist adoptive 

families in addressing any challenges that may arise after the adoption is finalized. 

o These support services may include counseling, access to medical or therapeutic 

services, support groups, and educational resources for adoptive parents and adopted 

children. 

2. Open Adoption: 

o Some jurisdictions recognize and allow open adoptions, where there is ongoing contact 

and communication between the birth parents, adoptive parents, and the adopted child. 

o Open adoption arrangements can vary widely and may involve visitation rights, 

exchange of information or photos, or direct communication between the parties 

involved. 

3. Stepparent Adoption: 

o Stepparent adoption occurs when a stepparent seeks to adopt their spouse's child from 

a previous relationship. 

o In many jurisdictions, the consent of the noncustodial parent is required unless they have 

legally terminated their parental rights or their rights have been terminated by the court 

due to factors such as abandonment, neglect, or abuse. 



 

 

4. Same-Sex Adoption: 

o Laws regarding same-sex adoption vary across jurisdictions. In some countries, same-

sex couples have the same adoption rights as opposite-sex couples, while in others, 

there may be restrictions or varying degrees of recognition. 

o It's important to consult the specific laws of the jurisdiction in question to understand the 

rights and requirements for same-sex couples seeking to adopt. 

5. Intermediaries and Adoption Agencies: 

o Many jurisdictions have regulations governing adoption agencies and intermediaries 

involved in the adoption process. 

o These regulations often aim to ensure the ethical and legal conduct of adoption agencies 

and intermediaries, such as licensing requirements, background checks, and adherence 

to specific adoption procedures. 

6. International Conventions: 

o International adoption is governed by various conventions and treaties, such as the 

Hague Convention on Protection of Children and Co-operation in Respect of Intercountry 

Adoption. 

o These conventions provide guidelines and regulations for intercountry adoptions, 

including principles such as ensuring the best interests of the child, preventing child 

trafficking, and promoting transparency in the adoption process. 

Here are some additional legal principles and considerations related to adoption: 

1. Home Study: 

o In many jurisdictions, prospective adoptive parents are required to undergo a home 

study, which is an assessment of their suitability and readiness to adopt a child. 

o A home study typically involves interviews, background checks, home visits, and 

evaluation of the prospective parents' financial, emotional, and physical capabilities to 

provide a stable and nurturing environment for a child. 

2. Consent and Termination of Parental Rights: 

o In most adoption cases, the consent of the birth parents or legal guardians is required 

before an adoption can proceed. 

o The process of terminating parental rights may differ based on the circumstances and 

jurisdiction. It may involve voluntary relinquishment, court-ordered termination in cases 

of abuse or neglect, or termination due to the death of a parent. 

3. Interstate and Intercountry Adoption: 

o When adopting a child from another state or country, additional legal considerations 

come into play. 



 

 

o Interstate adoption involves complying with the Interstate Compact on the Placement of 

Children (ICPC), which ensures that the child's best interests are protected during the 

placement process across state lines. 

o Intercountry adoption requires compliance with the laws of both the adoptive parents' 

country and the child's country of origin, including immigration requirements and any 

adoption-related treaties or conventions. 

4. Adoption Subsidies: 

o Some jurisdictions provide adoption subsidies or financial assistance to adoptive 

parents, particularly when adopting children with special needs, older children, or sibling 

groups. 

o Adoption subsidies can help cover expenses such as medical care, counseling, 

education, or other necessary support services for the child. 

5. Revocation and Disruption: 

o In some cases, an adoption may be disrupted or revoked if it is determined to be in the 

best interests of the child or due to legal irregularities. 

o The specific circumstances and procedures for revocation or disruption vary by 

jurisdiction, and it's crucial to understand the legal implications and potential 

consequences before finalizing an adoption. 

Please note that adoption laws and regulations can change over time, and they can differ significantly 

depending on the jurisdiction. It's essential to consult with legal professionals or adoption agencies 

familiar with the laws and procedures in your specific area to ensure you have accurate and up-to-date 

information for your situation 

 

1. Applicable Laws: 

   - The Constitution of the Republic of Uganda (1995) as amended. 

   - Children's Act, Cap 59, as amended. 

   - The Children (Adoption of Children) Rules. 

 

2. Definition of Adoption: 

   - Adoption is the legal process by which a parent-child relationship is created between an adult and a 

child who is not biologically theirs. 

   - It involves the complete severance of the legal relationship between the birth parents and the child, 

establishing a new relationship between the child and the adoptive parents. 

   - Adoption vests full parental responsibility exclusively in the adopters. 

 

3. Distinction Between Guardianship and Adoption: 



 

 

   - Adoption severs the legal ties between the child and their birth parents, while guardianship does not 

sever these ties. 

   - An adoption order is permanent and lifelong, and the child remains a member of the adoptive family 

even after reaching 18 years. They can inherit the property of the adoptive parents upon their demise. 

   - A guardianship order remains in force until the child attains 18 years. 

 

4. Prerequisites for Adoption: 

   - The applicant should be above 25 years of age or at least 21 years older than the child in question. 

   - If the applicant is a foreigner, they should have resided in Uganda for a period of at least 3 years. 

   - The applicant should have fostered the child for 36 months under supervision. 

   - The applicant should not have a criminal record. 

   - Foreign applicants should provide a recommendation concerning their suitability to adopt the child. 

   - The foreigner should satisfy the court that their country of origin will recognize the adoption order. 

   - Consent of the parents, guardians, or person in custody of the child is required, if they can be located. 

   - If the child is above 14 years of age, their consent to the adoption is required. 

   - Gender-specific adoption: A male adopter should only adopt male children, and a female adopter 

should only adopt female children. 

 

5. Who Can be Adopted: 

   - The person to be adopted should be below 18 years of age. 

   - The child does not need to be a Ugandan citizen to be adopted. 

 

 

6. Adoption Process and Considerations: 

   - The checklist for resolution in adoption includes determining if the prospective adoptee can be adopted 

and if the prospective adopter is eligible to adopt. 

   - The forum, procedure, and required documents for adoption should be followed according to the 

applicable laws and regulations. 

 

7. Welfare Principle: 

   - The court considers the welfare principle when determining the adoption of a child. 

   - The welfare principle takes into account the best interests of the child as the paramount consideration 

in adoption proceedings. 



 

 

 

8. Recognition of Adoption Order: 

   - For foreign applicants, the court should be satisfied that the applicant's country of origin will recognize 

the adoption order. 

   - This ensures that the legal rights and status of the adopted child are recognized both in Uganda and 

the adopter's home country. 

 

9. Consent of Parents/Guardians: 

   - If the parents, guardians, or persons in custody of the child can be found, their consent is generally 

required for the adoption to proceed. 

   - However, the specific requirements for consent may vary depending on the jurisdiction and the 

circumstances of the case. 

 

10. Consent of the Child: 

    - If the child is above 14 years of age, their consent is generally required for the adoption. 

    - The child's opinion and wishes may be taken into consideration by the court when determining 

whether adoption is in their best interests. 

 

11. Gender-Specific Adoption: 

    - In some jurisdictions, there may be restrictions on the gender of the child that can be adopted by a 

male or female adopter. 

    - For example, a male adopter may be allowed to adopt only male children, and a female adopter may 

be allowed to adopt only female children. 

    - It's important to check the specific laws and regulations in your jurisdiction regarding gender-specific 

adoption restrictions. 

 

12. Age Requirements: 

    - The prospective adopter is generally required to be above a certain age, such as 25 years or 21 years 

older than the child in question. 

    - Age requirements may vary depending on the jurisdiction and the specific circumstances of the case. 

 

13. Criminal Record Check: 

    - Prospective adopters are typically required to undergo a criminal record check to ensure the safety 

and well-being of the child. 



 

 

    - A criminal record may affect the eligibility of the prospective adopter to adopt a child. 

 

14. Residence Requirement for Foreigners: 

    - If the applicant is a foreigner, there may be a requirement to have resided in the country for a specified 

period, such as three years, before being eligible to adopt a child. 

    - This requirement helps ensure that the prospective adopter has a sufficient connection and 

understanding of the country's laws, culture, and adoption process. 

 

These additional points highlight various important considerations in the context of adoption. However, 

it's crucial to refer to the specific laws and regulations in your jurisdiction for accurate and detailed 

information on the legal provisions and requirements related to adoption. 

 

15. Home Study: 

   - In many jurisdictions, prospective adopters are required to undergo a home study or assessment 

conducted by a social worker or adoption agency. 

   - The purpose of the home study is to evaluate the suitability of the adoptive home and ensure that it 

provides a safe and nurturing environment for the child. 

 

16. Best Interests of the Child: 

   - The welfare and best interests of the child are paramount considerations in adoption proceedings. 

   - The court or relevant authority will assess whether the adoption is in the best interests of the child, 

taking into account factors such as the child's physical, emotional, and educational needs. 

 

17. Post-Adoption Monitoring: 

   - After the adoption is finalized, there may be a requirement for post-adoption monitoring or follow-up 

visits by social workers or adoption agencies. 

   - The purpose is to ensure that the child is adjusting well to the new family and to provide any necessary 

support or assistance. 

 

18. Recognition of Adoption Orders: 

   - If the adopter is a foreigner, it is important to verify whether their country of origin recognizes and 

gives legal effect to the adoption order issued in the adopting country. 

   - This is crucial to ensure that the child's legal status as an adopted child is recognized internationally. 

 



 

 

19. Adoption Records and Confidentiality: 

   - Adoption records and information may be subject to confidentiality and access restrictions to protect 

the privacy and well-being of all parties involved. 

   - The specifics of record-keeping, disclosure, and access to adoption records may vary depending on 

the jurisdiction and the applicable laws. 

 

20. Post-Adoption Support: 

   - Adoptive families may be entitled to receive post-adoption support services, such as counseling, 

educational resources, and access to support groups. 

   - These services aim to assist adoptive families in addressing any challenges or issues that may arise 

after the adoption is finalized. 

The legal issues involved in the procedure of adopting children in Uganda, as outlined in the provided 

text, can be summarized and discussed as follows: 

1. Jurisdiction: The Chief Magistrate's Court has jurisdiction if all parties involved in the adoption 

are Ugandan, as stated in Rule 3(1) of the Children (Adoption of Children) Rules SI 59-1. 

However, if the respondent is a non-Ugandan, the High Court becomes the appropriate forum 

under Rule 3(2) of the same rules. 

2. Petition and Affidavit: The prospective adopter must file a Petition in Form B, supported by an 

affidavit. The petition should address specific matters such as the adopter's particulars, capacity, 

age, citizenship, and the welfare principle. It should also state that no award is being received 

for the adoption. 

3. Applicants: An adoption order may be granted to a sole applicant or jointly to spouses, as stated 

in Section 45(1) of the Children's Act. If the application is made by one spouse, the consent of 

the other spouse is required unless it can be dispensed with due to specific circumstances. 

4. Requirements for Adoption by Ugandan Citizens: a) Both applicants and the child must be 

Ugandan citizens (Section 44(1)(a)). b) Age: The applicant or at least one of the joint applicants 

must be at least 25 years old and at least 21 years older than the child (Section 45(1)(a)). c) 

Foster Care: The applicant must have fostered the child for a minimum of 12 months under the 

supervision of a probation and social welfare officer (Section 45(4)). Proof of foster care is usually 

required, such as a foster care order or the child's own testimony. d) Report of Probation and 

Social Welfare Officer: A report must be submitted by the officer, assessing the applicant's ability 

to care for the child and whether a bond has formed during the foster care period (Section 45(5)). 

The report's contents and formal submission may be required by the court. e) Consent: Consent 

of the parents, child (if aged 14 or older), and any person with rights or obligations towards the 

child must be obtained (Section 47(1), (6), (7)). Consent forms in the prescribed format should 

be used. 

5. Dispensing with Consent: The court may dispense with the consent of a parent if they are 

incapable of giving consent or their whereabouts are unknown (Section 47(2)). This applies in 

cases where it is in the best interest of the child. 



 

 

6. Best Interest of the Child: The best interest of the child is a paramount consideration in adoption 

proceedings. The court will assess whether the adoption is in the child's best interest, taking into 

account their welfare, needs, and any special circumstances 

The legal provisions discussed in the text relate to the procedure of adopting children in Uganda. Here is 

a summary of the key provisions: 

 

1. Forum: The Chief Magistrate's Court is the forum for adoption cases involving all Ugandan parties 

(Rule 3(1) of the Children (Adoption of Children) Rules SI 59-1). If the respondent is a non-Ugandan, the 

forum is the High Court (Rule 3(2)). 

 

2. Procedure: The prospective adopter must file a Petition (Form B) supported by an affidavit. Consent 

forms from parents/guardians and the child (if above 14 years) must be attached, along with a medical 

examination report (Form E). A notice of hearing is obtained upon filing the Petition. The petition should 

address specific matters, including the particulars and capacity of the adopter, adopter's age and 

citizenship, and the application's alignment with the welfare principle. 

 

3. Who May Apply: Adoption orders may be granted to a sole applicant or jointly to spouses (Section 

45(1) of the Children's Act). If one spouse applies, the other spouse's consent is required, unless 

dispensed with by the court (Section 45(1)(b)). Special circumstances can justify granting an adoption 

order to a sole male applicant for a female child or vice versa (Section 45(3)). 

 

4. Requirements for Adoption of a Ugandan Child by a Ugandan Citizen: 

   - Both applicants and the child must be Ugandan citizens (Section 44(1)(a)). 

   - The applicant or at least one of the joint applicants must be at least 25 years old and at least 21 years 

older than the child (Section 45(1)(a)). 

   - Foster care: The applicant must foster the child for at least 12 months under the supervision of a 

probation and social welfare officer (Section 45(4)). Proof of foster care is required, such as a foster care 

order or evidence from the child. 

   - A report from a probation and social welfare officer is necessary, assessing the applicants' ability to 

care for the child and the bond developed during foster care (Section 45(5)). 

   - Consent from parents, child (if above 14 years), and any person with rights or obligations towards the 

child must be obtained (Section 47(1)(6)(7)). 

 

5. Dispensing with Consent: Consent of parents may be dispensed with if they are incapable of giving 

consent or their whereabouts are unknown (Section 47(2)). 

 



 

 

6. Best Interest of the Child: The court considers the best interest of the child throughout the adoption 

process. 

 

The procedure for adoption involves filing a petition, serving it on relevant parties, and obtaining 

necessary consents. The court plays a vital role in directing the process, appointing guardian ad litem if 

required, and ensuring compliance with the rules. Verification by affidavit and proper service of 

documents are also important aspects of the procedure. 

 

7. Procedure: 

   - The application for adoption is made through a petition (Form A) to the Chief Magistrate's Court, 

supported by an affidavit (Rule 3(1)). 

   - The petition is presented ex parte by the applicant or their advocate to the Chief Magistrate sitting in 

chambers. The Chief Magistrate gives directions for service, appointment of a guardian ad litem if 

necessary, and any other required consents (Rule 3(3)). 

   - The petition must be served on the parents, guardians, persons having custody of the child, persons 

liable to contribute to the child's support, and the child if they are 14 years or older (Rule 5). 

   - Service of the petition is typically done by an officer of the court, delivering or tendering a copy of the 

petition signed by the registrar or Chief Magistrate and sealed with the court's seal to the person being 

served (Rule 6(1)). 

   - Service of the petition should be verified by an affidavit, unless directed otherwise by the Chief 

Magistrate (Rule 6(2)). 

 

These provisions outline the steps and requirements for adopting a child in Uganda. They cover the 

forum, procedure, eligibility criteria, foster care period, reports from probation and social welfare officers, 

consent requirements, dispensing with consent in specific cases, and the overarching consideration of 

the child's best interest. Adhering to these provisions helps ensure a legal and fair adoption process that 

safeguards the welfare of the child involved. 

 

8. Investigation and Report: 

   - The court may order an investigation into the adoption matter, including a home study, background 

checks, and interviews with the adoptive parents and child (Section 47(5)). 

   - The probation and social welfare officer prepares a report that assesses the suitability of the 

applicant(s) to adopt the child and includes information about the child's present and future needs 

(Section 45(5)). 

   - The court may require the submission of a formal report from the probation and social welfare officer 

before granting an adoption order (case reference: RE ARTHUR SHYAKA BUTARE ADOPTION CAUSE 

NO.61 OF 2013). 



 

 

 

9. Consent of the Child: 

   - If the child is at least 14 years old, their consent to the adoption must be obtained, unless it is 

impossible for them to express their wishes (Section 47(6)). 

   - The child's consent is given in the form stipulated in Form D in the schedule to the rules. 

 

10. Consent of Persons with Rights or Obligations: 

   - The consent of any person who is not the parent of the child but has rights or obligations towards the 

child, as per court order, agreement, or customary law, must be obtained (Section 47(7)). 

   - For example, in the case of RE: BIRABWA MUTAKA ADOPTION CAUSE NO.4/2018, the consent of 

the maternal grandfather was required for the adoption. 

 

11. Dispensing with Consent: 

   - The court may dispense with the consent of a parent if they are incapable of giving consent or their 

whereabouts are unknown (Section 47(2)). 

   - Dispensing with consent requires the court to be satisfied with the circumstances presented in the 

case. 

 

These additional provisions highlight the importance of conducting thorough investigations, including 

home studies, and obtaining consents from the child and any relevant parties with rights or obligations 

towards the child. Dispensing with consent is possible under specific circumstances determined by the 

court. These measures aim to protect the child's best interests and ensure that the adoption process is 

carried out appropriately and in accordance with the law. 

 

12. Adoption Order: 

   - Once the court is satisfied with all the necessary requirements and considerations, it may grant an 

adoption order (Section 49). 

   - The adoption order transfers the parental rights and responsibilities of the child from their biological 

parents or guardians to the adoptive parents. 

 

13. Intercountry Adoption: 

   - Intercountry adoption refers to the adoption of a child from Uganda by individuals or couples who are 

not citizens or residents of Uganda. 

   - The process for intercountry adoption involves compliance with both the laws of Uganda and the laws 

of the adoptive parents' country of residence or citizenship. 



 

 

   - The specific procedures and requirements for intercountry adoption may vary and are subject to 

international adoption treaties and agreements. 

 

14. Post-Adoption Responsibilities: 

   - After the adoption order is granted, the adoptive parents have legal and moral responsibilities towards 

the child's upbringing, care, and well-being. 

   - The adoptive parents are expected to provide for the child's physical, emotional, educational, and 

social needs. 

   - They may be subject to post-adoption monitoring and follow-up by relevant authorities to ensure the 

child's welfare. 

 

15. Adoption Authorities: 

   - The adoption process in Uganda involves various authorities, including the Chief Magistrate's Court, 

probation and social welfare officers, and other relevant government agencies responsible for child 

welfare. 

   - These authorities play a crucial role in assessing applications, conducting investigations, preparing 

reports, and making recommendations to the court regarding the suitability of adoptive parents and the 

child's best interests. 

 

16. Legal Representation: 

   - Adoptive parents may seek legal representation to guide them through the adoption process, ensure 

compliance with the legal requirements, and protect their rights and interests. 

 

It is important for prospective adoptive parents to familiarize themselves with the specific legal provisions 

and requirements applicable to their situation, as well as seek professional legal advice when necessary. 

Following these provisions helps facilitate a lawful and smooth adoption process while safeguarding the 

rights and well-being of the child. 

 

12. Adoption Order: 

   - Once the court is satisfied with all the necessary requirements and considerations, it may grant an 

adoption order (Section 49). 

   - The adoption order transfers the parental rights and responsibilities of the child from their biological 

parents or guardians to the adoptive parents. 

 

13. Intercountry Adoption: 



 

 

   - Intercountry adoption refers to the adoption of a child from Uganda by individuals or couples who are 

not citizens or residents of Uganda. 

   - The process for intercountry adoption involves compliance with both the laws of Uganda and the laws 

of the adoptive parents' country of residence or citizenship. 

   - The specific procedures and requirements for intercountry adoption may vary and are subject to 

international adoption treaties and agreements. 

 

14. Post-Adoption Responsibilities: 

   - After the adoption order is granted, the adoptive parents have legal and moral responsibilities towards 

the child's upbringing, care, and well-being. 

   - The adoptive parents are expected to provide for the child's physical, emotional, educational, and 

social needs. 

   - They may be subject to post-adoption monitoring and follow-up by relevant authorities to ensure the 

child's welfare. 

 

15. Adoption Authorities: 

   - The adoption process in Uganda involves various authorities, including the Chief Magistrate's Court, 

probation and social welfare officers, and other relevant government agencies responsible for child 

welfare. 

   - These authorities play a crucial role in assessing applications, conducting investigations, preparing 

reports, and making recommendations to the court regarding the suitability of adoptive parents and the 

child's best interests. 

 

16. Legal Representation: 

   - Adoptive parents may seek legal representation to guide them through the adoption process, ensure 

compliance with the legal requirements, and protect their rights and interests. 

 

It is important for prospective adoptive parents to familiarize themselves with the specific legal provisions 

and requirements applicable to their situation, as well as seek professional legal advice when necessary. 

Following these provisions helps facilitate a lawful and smooth adoption process while safeguarding the 

rights and well-being of the child. 

Here are some additional legal provisions related to the adoption of children in Uganda: 

 

17. Registration of Adoption Order: 

   - Once the adoption order is granted, it must be registered with the Uganda Registration Services 

Bureau (URSB) within a specified timeframe (Section 50). 



 

 

   - The registration ensures that the adoption is legally recognized and provides an official record of the 

adoptive parent-child relationship. 

 

18. Post-Adoption Support and Services: 

   - The government and relevant agencies may provide post-adoption support and services to assist 

adoptive families in adjusting to their new circumstances. 

   - These services may include counseling, guidance, educational resources, and access to support 

networks. 

 

19. Reporting Requirements: 

   - Adoptive parents may be required to provide periodic reports or updates to the court or relevant 

authorities regarding the child's well-being, development, and adjustment in the adoptive family. 

 

20. Legal Consequences of Adoption: 

   - Once the adoption order is granted and registered, the adoptive parents assume full legal rights and 

responsibilities for the child, including the right to make decisions about the child's upbringing, education, 

and medical care. 

   - The child is considered a legal member of the adoptive family and is entitled to the same rights, 

privileges, and inheritance as if they were a biological child. 

21. Interim Care Orders: 

   - In certain situations where it is necessary to provide temporary care for a child pending the finalization 

of adoption proceedings, the court may issue an interim care order (Section 52). 

   - Interim care orders grant custody of the child to a suitable person or institution for a specified period 

until the adoption is completed. 

 

22. Prohibition of Unlawful Adoption Practices: 

   - The law prohibits any person from engaging in unlawful adoption practices, such as child trafficking, 

baby selling, or any form of exploitation related to adoption. 

   - Violators of these provisions may face severe legal consequences, including criminal prosecution. 

 

23. Adoption Regulations: 

   - The adoption process in Uganda is further governed by specific regulations, such as the Children 

(Adoption of Children) Rules SI 59-1. 

   - These regulations provide detailed procedures, forms, and guidelines for adoption applications, 

consent forms, reports, and other related matters. 



 

 

 

24. Review and Appeals: 

   - In cases where a party is dissatisfied with a court decision or order related to adoption, there may be 

provisions for review or appeal according to the relevant laws and legal procedures. 

   - It is important to consult with legal professionals to understand the specific avenues for review or 

appeal available in adoption cases. 

 

25. International Conventions: 

   - Uganda is a signatory to various international conventions and agreements related to child rights and 

adoption, such as the United Nations Convention on the Rights of the Child (UNCRC) and the Hague 

Convention on Protection of Children and Co-operation in Respect of Intercountry Adoption. 

   - These conventions provide additional safeguards and principles to ensure that intercountry adoption 

is carried out in the best interests of the child and in compliance with international standards. 

 

Remember, adoption laws and procedures can be complex and subject to change. It is crucial to consult 

with legal professionals or relevant authorities for the most accurate and up-to-date information on 

adoption in Uganda. 

Certainly! Here are some additional legal provisions related to the adoption of children in Uganda: 

 

26. Confidentiality and Privacy: 

   - Adoption proceedings may involve sensitive and private information about the child, birth parents, and 

adoptive parents. 

   - The court and relevant authorities may have provisions in place to protect the confidentiality and 

privacy of those involved in the adoption process. 

 

27. Revocation of Adoption Orders: 

   - In certain circumstances, an adoption order may be subject to revocation if there are grounds to 

believe that the adoption was improperly obtained or if it is in the best interests of the child. 

   - The process for revoking an adoption order may involve legal proceedings and a thorough review of 

the situation by the court. 

 

28. Post-Adoption Contact: 

   - In some cases, the court may consider arrangements for post-adoption contact between the child and 

their birth parents or other significant individuals in their life. 



 

 

   - These arrangements, if deemed appropriate, can be included in the adoption order and serve as a 

means of maintaining connections and relationships for the child. 

 

29. Interim Orders and Placement Orders: 

   - In situations where a child is in need of immediate care and protection, the court may issue interim 

orders or placement orders to ensure their well-being while adoption proceedings are underway. 

   - These orders provide for the temporary placement of the child with a suitable caregiver or institution 

until a permanent adoption arrangement is finalized. 

 

30. Monitoring and Supervision: 

   - After an adoption order is granted, the court or relevant authorities may conduct periodic monitoring 

and supervision visits to assess the child's well-being and ensure that the adoptive parents are fulfilling 

their responsibilities. 

The nullity of marriages is a legal concept that allows a marriage to be declared null and void, effectively 

stating that the marriage never existed. There are several legal issues related to the nullity of marriages, 

and I will discuss them based on the information provided. 

 

1. Lack of capacity to contract: A marriage can be rendered null and void if one or both parties lacked the 

legal capacity to enter into a contract of marriage. This may include situations where one or both parties 

were underage or mentally incapacitated at the time of the marriage. 

 

2. Fraud or duress preventing legal consent: If one party was induced into the marriage through fraud or 

coercion, and their consent was not freely given, the marriage may be considered voidable. Examples 

include cases where one party was forced into the marriage under threat or where there was 

misrepresentation of material facts. 

 

3. Sexual impotence: If one spouse is sexually impotent at the time of the marriage, and this condition 

was unknown to the other spouse, the marriage may be declared null and void. However, it's important 

to note that the impotence must be proven to be incurable and must have been willfully concealed by the 

impotent spouse. 

 

It's crucial to differentiate between nullity of marriage and divorce. Nullity declares that the marriage never 

existed, absolving the parties from all obligations to each other. On the other hand, divorce acknowledges 

a valid and subsisting marriage but terminates it through a recognized legal process. 

 

There is also a distinction between void and voidable marriages: 



 

 

 

1. Void marriages: These are marriages where a legal impediment or condition exists that prevents the 

parties from acquiring the status of husband and wife. A void marriage is treated as if it never took place, 

and both parties can treat it as such without the need for a decree of nullity. 

 

2. Voidable marriages: These marriages appear valid on the surface, but they can be terminated if certain 

grounds are proven. Some grounds for voidable marriages include failure to consummate the marriage, 

lack of consent, unsoundness of mind, drunkenness or drug use during the marriage ceremony, mistake 

as to the identity of the contracting party, fraud or misrepresentation, venereal diseases at the time of 

marriage, and pregnancy per alium (where the respondent is pregnant by someone other than the 

petitioner). 

 

There are also certain bars to relief of nullity that may prevent a party from obtaining a decree of nullity: 

 

1. Petitioner's conduct: If the petitioner knew of the voidability of the marriage but conducted themselves 

in a way that led the respondent to believe that the petitioner would not seek to annul the marriage, the 

court may refuse to grant a decree of nullity. 

 

2. Delay: If the petitioner delays taking legal steps to annul the marriage, it may affect their ability to obtain 

a decree of nullity. The length of the delay will depend on the circumstances of the case. 

 

3. Injustice of decree: If granting a decree of nullity would cause injustice to the respondent, the court 

may refuse to grant the relief sought. Factors such as the length of the marriage are considered in 

assessing potential injustice. 

 

4. Lapse of time: Under common law, except in cases of importance or willful refusal to consummate, a 

decree of nullity must be refused if the proceedings were not initiated within three years of the date of the 

marriage. This is to ensure that the validity of the marriage is not in doubt for an extended period. 

 

5. Petitioner's knowledge: If the petition is based on the respondent's venereal disease or pregnancy per 

alium, the court must be satisfied that the petitioner was ignorant of these facts at the time of the marriage. 

If the petitioner had prior knowledge of these facts, the court may be hesitant to grant relief. 

 

It's important to note that the specific laws and regulations surrounding nullity of marriages may vary 

between jurisdictions. The information provided here is a general overview and should not be considered 

legal advice. Consulting with a qualified legal professional is recommended for specific cases. 



 

 

It's important to consult the specific laws and regulations of the jurisdiction in question to understand the 

detailed legal requirements and procedures for seeking nullity of marriages. Different jurisdictions may 

have variations in the grounds for nullity, time limits for filing a petition, and other specific requirements. 

 

When seeking a decree of nullity, it is crucial to gather appropriate evidence and present it to the court 

to support the grounds for nullity. This evidence may include documentation, witness statements, medical 

reports, or other relevant proof. 

 

It's also worth noting that the consequences of a decree of nullity may vary depending on the jurisdiction. 

In some cases, the nullity declaration may have retroactive effects, treating the marriage as if it never 

occurred. This can impact issues such as property division, spousal support, and child custody. However, 

the specific legal effects will depend on the laws and regulations of the jurisdiction in question. 

 

It's important to understand that nullity of marriage cases can be complex and involve various legal 

considerations. Each case is unique, and the outcome will depend on the specific facts and evidence 

presented, as well as the applicable laws in the jurisdiction where the case is being heard. 

 

To navigate these legal issues effectively, it is advisable to consult with an experienced family law 

attorney who can provide guidance and represent your interests throughout the process. 

 

The legal issues related to nullity of marriages can be summarized as follows: 

 

1. Lack of capacity to contract: A marriage can be rendered null and void if one or both parties lacked the 

capacity to enter into a contract of marriage. This can include situations where one or both parties were 

underage or mentally incapable of understanding the nature of the marriage contract. 

 

2. Fraud or duress: If one party was fraudulently induced or coerced into the marriage and their consent 

was prevented, the marriage can be declared null and void. 

 

3. Sexual impotence: If one spouse is sexually impotent at the time of the marriage and this condition 

was unknown to the other spouse, it can be grounds for nullifying the marriage. 

 

4. Failure to consummate the marriage: If the marriage is not consummated due to the willful refusal of 

one party, it can be a ground for seeking a decree of nullity. 

 



 

 

5. Lack of consent: A marriage can be declared voidable if either party did not validly consent to it, as a 

marriage is considered a contract. 

 

6. Unsoundness of mind: If either party was unable to understand the nature of the marriage contract at 

the time of the ceremony, it can affect the validity of the marriage. 

 

7. Other grounds: Other grounds for seeking nullity of marriage include drunkenness or drug use during 

the ceremony, mistake as to the identity of the contracting party, fraud or misrepresentation, venereal 

diseases of one spouse at the time of marriage, and pregnancy by someone other than the petitioner. 

 

8. Bars to relief of nullity: There are certain circumstances that may bar a party from obtaining a decree 

of nullity. These include the petitioner's conduct if they knew about the voidability of the marriage but led 

the respondent to believe they would not seek annulment, delay in taking legal steps to nullify the 

marriage, injustice of the decree, and lapse of time in initiating proceedings (except in cases of 

consummation). 

 

It is important to note that the specific legal authorities for these issues were not provided in the given 

information. To obtain detailed legal authorities, it would be necessary to consult relevant statutes, case 

law, and legal commentary in the specific jurisdiction. 

 

The legal issues related to nullity of marriages can be summarized as follows: 

 

1. Lack of capacity to contract: A marriage can be rendered null and void if one or both parties lacked the 

capacity to enter into a contract of marriage. This can include situations where one or both parties were 

underage or mentally incapable of understanding the nature of the marriage contract. 

 

2. Fraud or duress: If one party was fraudulently induced or coerced into the marriage and their consent 

was prevented, the marriage can be declared null and void. 

 

3. Sexual impotence: If one spouse is sexually impotent at the time of the marriage and this condition 

was unknown to the other spouse, it can be grounds for nullifying the marriage. 

 

4. Failure to consummate the marriage: If the marriage is not consummated due to the willful refusal of 

one party, it can be a ground for seeking a decree of nullity. 

 



 

 

5. Lack of consent: A marriage can be declared voidable if either party did not validly consent to it, as a 

marriage is considered a contract. 

 

6. Unsoundness of mind: If either party was unable to understand the nature of the marriage contract at 

the time of the ceremony, it can affect the validity of the marriage. 

 

7. Other grounds: Other grounds for seeking nullity of marriage include drunkenness or drug use during 

the ceremony, mistake as to the identity of the contracting party, fraud or misrepresentation, venereal 

diseases of one spouse at the time of marriage, and pregnancy by someone other than the petitioner. 

 

8. Bars to relief of nullity: There are certain circumstances that may bar a party from obtaining a decree 

of nullity. These include the petitioner's conduct if they knew about the voidability of the marriage but led 

the respondent to believe they would not seek annulment, delay in taking legal steps to nullify the 

marriage, injustice of the decree, and lapse of time in initiating proceedings (except in cases of 

consummation). 

 

It is important to note that the specific legal authorities for these issues were not provided in the given 

information. To obtain detailed legal authorities, it would be necessary to consult relevant statutes, case 

law, and legal commentary in the specific jurisdiction. 

 

Nullity of marriages refers to the legal process of declaring a marriage null and void, effectively stating 

that the marriage never legally existed. This is distinct from divorce, which acknowledges a valid marriage 

that the parties wish to terminate. Nullity can be granted if certain conditions existed at the time of the 

marriage, rendering it unlawful or invalid. 

 

There are two categories of nullity: void marriages and voidable marriages. A void marriage means that 

the parties never acquired the status of husband and wife due to the presence of some impediment. A 

void marriage is treated as if it never took place, and no decree annulling it is necessary. 

 

On the other hand, a voidable marriage initially appears valid but can be terminated if specific grounds 

are established. Some grounds for terminating a voidable marriage include: 

 

1. Failure to consummate the marriage: If a marriage is not consummated due to the willful refusal of one 

party, it can be a ground for nullity. It is irrelevant whether conception is possible; what matters is the act 

of sexual intercourse. 

 



 

 

2. Lack of consent: A marriage is considered a contract, and lack of valid consent from either party can 

invalidate the marriage. 

 

3. Unsoundness of mind: If either party was unable to understand the nature of the marriage contract at 

the time of the ceremony, it can affect the validity of the marriage. 

 

4. Other grounds: These include factors such as drunkenness, drugs, mistake as to the identity of the 

contracting party, fraud, misrepresentation, venereal diseases, or pregnancy per alium (pregnancy by 

someone other than the petitioner). 

 

There are certain bars to obtaining a decree of nullity based on the petitioner's conduct, delay in taking 

legal steps, injustice of the decree, or the lapse of time since the marriage. The specific circumstances 

and applicable laws can vary from case to case. 

 

It is important to consult legal authorities, such as relevant statutes and case law, to understand the 

specific requirements and procedures for seeking nullity of marriages in a particular jurisdiction. 

 

Here are a few more legal authorities and concepts related to the nullity of marriages: 

 

1. Matrimonial Causes Act 1973: This is an important piece of legislation in the United Kingdom that 

governs family law matters, including divorce and nullity of marriages. Section 13 of this act provides 

provisions related to voidable marriages and the grounds for obtaining a decree of nullity. 

 

2. De Reneville vs De Reneville [1948] 1 All ER 56: This case established the definition of a void marriage 

as one that is regarded by every court as never having taken place, without the need for a decree of 

nullity. 

 

3. S v S (1954): This case reinforced the notion that the failure to consummate a marriage can be a 

ground for nullity if it is a willful refusal on the part of one spouse, regardless of the possibility of 

conception. 

 

4. Baxter vs Baxter (1942) 2 All ER 886: This case clarified that the act of sexual intercourse, with or 

without the use of contraception, is what matters for the purpose of determining the consummation of a 

marriage. 

 



 

 

5. Sing vs Sing (1971) 2 All ER 828: This case dealt with the grounds of fraud and misrepresentation, 

stating that if one party's consent to the marriage was overborne by genuine and reasonably held fear 

caused by threats and immediate danger to life, limb, and liberty, the consent in the marriage is 

considered voidable. 

 

6. Estate of Park 1953(2) All ER 1411 C/A: This case established the test for unsoundness of mind, 

stating that a person must be capable of understanding the nature of the contract they are entering into 

and appreciating the responsibilities and duties associated with marriage. 

 

It's important to note that legal authorities and concepts may vary depending on the jurisdiction and legal 

system in question. Therefore, it is advisable to consult specific laws and case precedents from the 

relevant jurisdiction when dealing with matters of nullity of marriages. 

 

Here are a few more legal authorities and concepts related to the nullity of marriages: 

 

1. Matrimonial Causes Act 1973, Section 11: This section of the act sets out the grounds for a marriage 

to be considered void, including cases of prohibited degrees of relationship (e.g., marrying a close 

relative) and cases where one of the parties is already married. 

 

2. Petitioner's Knowledge: If a petition for nullity is based on the respondent's venereal disease or 

pregnancy per alium, the court must be satisfied that the petitioner was unaware of these facts at the 

time of the marriage. If the petitioner had knowledge of these facts, the court may be hesitant to grant 

relief. 

 

3. Legal Precedents: Legal precedents, or case law, play a crucial role in determining the grounds and 

requirements for nullity of marriages. Courts often rely on previous judgments and interpretations of the 

law to make decisions in similar cases. 

 

4. Marriage Laws and Codes: Different jurisdictions may have their own specific laws and codes related 

to nullity of marriages. These laws outline the conditions, procedures, and requirements for obtaining a 

decree of nullity in that particular jurisdiction. 

 

5. Jurisdiction-Specific Authorities: Depending on the jurisdiction, there may be additional legal authorities 

that govern nullity of marriages. These could include specific statutes, regulations, or court decisions that 

provide guidance on the process and grounds for nullifying a marriage. 

 



 

 

6. Annulment Proceedings: The process of obtaining a decree of nullity often involves initiating annulment 

proceedings in the appropriate court. The specific procedures and requirements for these proceedings 

can vary depending on the jurisdiction and applicable laws. 

 

It's important to note that the legal authorities and concepts mentioned here are provided in a general 

context. The specific laws, regulations, and procedures related to nullity of marriages can differ 

significantly based on the jurisdiction and legal system in question. Therefore, consulting local legal 

resources and seeking professional legal advice is crucial when dealing with specific cases of nullity of 

marriages. 

 

In summary, the nullity of marriages refers to a legal process where a marriage is declared null and void, 

meaning it is considered as if it never took place. This is different from divorce, which acknowledges the 

validity of a marriage but seeks to terminate it.  

 

There are two types of marriages to consider: void and voidable marriages. A void marriage is one where 

a legal impediment exists, preventing the parties from acquiring the status of husband and wife. In 

contrast, a voidable marriage appears valid on the surface but can be terminated due to specific reasons 

brought forward by either party. 

 

Grounds for nullity include: 

 

1. Failure to consummate the marriage: If one spouse willfully refuses to engage in sexual intercourse, it 

may be grounds for nullity. 

2. Lack of consent: A marriage is a contract, and lack of valid consent from either party can invalidate the 

marriage. 

3. Unsoundness of mind: If either party is unable to understand the nature of the marriage contract at the 

time of the ceremony, it may affect the validity of the marriage. 

4. Other grounds: Drunkenness, drugs, mistake as to the identity of the contracting party, fraud, 

misrepresentation, venereal diseases, and pregnancy per alium can also be grounds for nullity. 

 

However, there are certain bars to seeking nullity: 

 

1. Petitioner's conduct: If the petitioner knew the marriage was voidable but behaved in a way that led 

the respondent to believe the petitioner wouldn't seek nullity, a decree may not be granted. 

2. Delay: If the petitioner delays taking legal steps to seek nullity despite knowing it is possible, it may 

impact the outcome. 



 

 

3. Injustice of decree: If granting nullity would cause injustice to the respondent, the relief may not be 

granted, and the length of the marriage is considered. 

4. Lapse of time: Except in cases of impotence or willful refusal to consummate, a decree of nullity may 

be refused if the proceedings were not initiated within three years of the marriage. The purpose is to 

avoid prolonged uncertainty regarding the validity of the marriage. 

5. Petitioner's knowledge: If the petitioner knew about the respondent's venereal disease or pregnancy 

per alium at the time of marriage, the court may be reluctant to grant relief. 

 

These legal issues and authorities vary across jurisdictions, and it's important to consult the specific laws 

and regulations applicable in the relevant jurisdiction when dealing with nullity of marriages. 

 

Regarding bars to seeking nullity: 

 

4. Petitioner's Knowledge: If the petition is based on the respondent's venereal disease or pregnancy per 

alium, the court must determine whether the petitioner was ignorant of these facts at the time of marriage. 

If the petitioner had knowledge of these facts, the court may be hesitant to grant relief. 

 

It's important to note that the legal principles and procedures surrounding nullity of marriages may vary 

depending on the jurisdiction. Different countries and legal systems have their own statutes, case law, 

and interpretations when it comes to nullity proceedings. Therefore, it is crucial to consult the specific 

laws and regulations in the relevant jurisdiction to understand the complete scope of legal issues and 

authorities associated with nullity of marriages. 

 

Additionally, it is advisable to seek the assistance of a qualified legal professional who can provide 

guidance and advice tailored to your specific circumstances, ensuring compliance with the applicable 

laws and procedures. They will be able to analyze the facts of the case, assess the grounds for nullity, 

and guide you through the legal process to pursue nullity of marriage if appropriate. 

 

In addition to the grounds and bars mentioned earlier, there may be further legal issues and 

considerations in nullity of marriage cases, depending on the jurisdiction. Some additional factors that 

could be relevant include: 

 

1. Non-compliance with formalities: Certain jurisdictions have specific formalities that must be followed 

for a marriage to be considered valid. Failure to comply with these formalities, such as obtaining the 

necessary licenses or conducting the marriage ceremony according to legal requirements, may render 

the marriage null and void. 

 



 

 

2. Consanguinity and affinity: Marriages between close relatives, such as siblings or parents and children, 

may be prohibited or considered void in many jurisdictions due to the issue of consanguinity. Similarly, 

marriages between individuals connected through affinity, such as step-siblings or in-laws, may also be 

subject to restrictions or nullity. 

 

3. Age restrictions: Many jurisdictions have laws setting a minimum age for marriage, and marriages 

involving underage individuals may be considered voidable or void. These laws aim to protect minors 

from entering into marriages without adequate maturity or understanding. 

 

4. Bigamy and polygamy: If a person enters into a second marriage while still legally married to another 

person, the subsequent marriage may be void or voidable on the grounds of bigamy. Polygamy, where a 

person has multiple spouses concurrently, is also illegal or void in many jurisdictions. 

 

5. Incestuous relationships: Marriages between closely related individuals, such as siblings or parents 

and children, are generally considered void or prohibited due to societal norms and concerns related to 

genetic risks. 

 

It is important to consult the specific laws and regulations of the jurisdiction in question to fully understand 

the legal issues and authorities surrounding nullity of marriages. A qualified legal professional should be 

consulted for personalized advice and guidance based on the specific circumstances and applicable laws 

in your jurisdiction. 

 

The nullity of marriages can arise from various legal issues and conditions existing at the time of the 

marriage. Some of the key legal issues involved in the nullity of marriages include: 

 

1. Lack of Capacity to Contract: If one or both parties lack the capacity to enter into a legal contract, such 

as being underage or mentally incapacitated, the marriage can be considered null and void. 

 

2. Fraud or Duress: If one party was deceived or coerced into the marriage, preventing their legal consent, 

the marriage may be rendered null and void. Evidence of fraud or duress must be presented to support 

this claim. 

 

3. Sexual Impotence: If one spouse is sexually impotent and this condition existed at the time of the 

marriage, unknown to the other spouse, it can be grounds for nullifying the marriage. 

 

It's important to note that nullity of marriage is different from divorce. A decree of nullity declares that the 

marriage never took place, absolving the parties from all obligations to each other. On the other hand, 



 

 

divorce acknowledges a valid and existing marriage but seeks to terminate it through a recognized legal 

process. 

 

Additionally, there are distinctions between void and voidable marriages: 

 

1. Void Marriage: In a void marriage, some impediment exists that prevents the parties from acquiring 

the status of husband and wife, even if a marriage ceremony took place. A void marriage is considered 

to have never taken place. 

 

2. Voidable Marriage: A voidable marriage appears valid on the surface but can be terminated if certain 

grounds are established. Some grounds for terminating a voidable marriage include failure to 

consummate the marriage, lack of consent, unsoundness of mind, drunkenness or drug use, mistake as 

to the identity of the contracting party, fraud and misrepresentation, venereal diseases, and pregnancy 

per alium (where the respondent is pregnant by someone other than the petitioner). 

 

There are also certain bars to obtaining a decree of nullity: 

 

1. Petitioner's Conduct: If the petitioner knew the marriage was voidable but conducted themselves in a 

way that led the respondent to believe the petitioner would not seek annulment, a decree of nullity may 

not be granted. 

 

2. Delay: If the petitioner delays taking legal steps to annul the marriage, it may affect the court's decision 

on granting a decree of nullity. 

 

3. Injustice of Decree: If the court determines that granting a decree of nullity would cause injustice to the 

respondent, relief may not be granted. Factors such as the length of the marriage are considered in 

assessing potential injustice. 

 

4. Lapse of Time: In most cases, except those based on willful refusal to consummate, a decree of nullity 

must be sought within three years of the date of the marriage to avoid doubts about the validity of the 

marriage for an extended period. 

 

5. Petitioner's Knowledge: If the petition is based on the respondent's venereal disease or pregnancy per 

alium, the court will consider whether the petitioner was aware of these facts at the time of the marriage. 

If the petitioner had prior knowledge, relief may be unlikely. 



 

 

6. Petitioner's Knowledge (continued): In cases where the petition is based on the respondent's venereal 

disease or pregnancy per alium, the court will be hesitant to grant relief if it is determined that the 

petitioner had prior knowledge of these facts before entering into the marriage. 

It's important to consult the specific laws and regulations of the jurisdiction in question, as the legal 

grounds for nullity of marriages may vary. The grounds mentioned above are common examples, but 

there may be additional grounds or variations depending on the legal framework of a particular country 

or state. 

 

Nullity of marriage proceedings can be complex and involve presenting evidence, testimony, and legal 

arguments to establish the existence of the grounds for nullity. Courts will assess the evidence and make 

a determination based on the specific circumstances of each case. 

 

It's also worth noting that the effects of a decree of nullity differ from those of a divorce. A decree of nullity 

declares the marriage as invalid from the beginning, while divorce acknowledges the existence of a valid 

marriage that is being terminated. Consequently, a decree of nullity absolves the parties from most 

obligations to each other, as it is considered that the marriage never legally existed. 

 

In summary, the legal issues involved in the nullity of marriages include lack of capacity to contract, fraud 

or duress, sexual impotence, failure to consummate the marriage, lack of consent, unsoundness of mind, 

drunkenness or drug use, mistake as to the identity of the contracting party, fraud and misrepresentation, 

venereal diseases, and pregnancy per alium. However, the specific grounds and requirements may vary 

depending on the jurisdiction. It's important to consult legal professionals and refer to the relevant laws 

to understand the specific legal issues involved in a particular case of nullity of marriage. 

 

Nullity of marriage proceedings involve presenting evidence and arguments to establish the existence of 

the grounds for nullity. The burden of proof rests on the petitioner to demonstrate that the marriage is null 

and void based on the specific legal grounds applicable in their jurisdiction. 

 

In cases where the marriage is deemed null and void, the legal consequences can vary. Generally, a 

decree of nullity retroactively declares the marriage as invalid from the beginning, as if it never legally 

existed. This can have implications for property division, spousal support, and other legal rights and 

obligations that arise from a valid marriage. It's important to consult local laws and seek legal advice to 

understand the specific implications in a particular jurisdiction. 

 

It's worth noting that the legal remedies available for nullity of marriage can differ from jurisdiction to 

jurisdiction. Some legal systems may provide for specific procedures and time limits for filing a petition 

for nullity, while others may have different grounds or requirements. Consulting with a family law attorney 

or seeking legal advice is crucial to understand the specific legal issues and processes involved in 

seeking a decree of nullity in a particular jurisdiction. 



 

 

 

It's also important to consider that even if a marriage is declared null and void, there may still be legal 

issues to address, such as the division of property acquired during the relationship or matters related to 

children, if applicable. These issues are typically addressed separately from the nullity proceedings and 

may require additional legal steps or agreements. 

 

In summary, the nullity of marriages involves navigating various legal issues, presenting evidence, and 

establishing grounds for the marriage to be declared null and void. The specific legal grounds, 

procedures, and consequences vary depending on the jurisdiction. Seeking legal advice and guidance is 

crucial for understanding and addressing the specific legal issues involved in seeking a decree of nullity. 

 

After a decree of nullity is granted and the marriage is declared null and void, the legal status of the 

parties reverts to that of unmarried individuals. This means they are no longer considered spouses and 

are free to pursue other relationships or marriages without the need for divorce proceedings. 

 

However, it's important to understand that while the nullity of marriage erases the legal recognition of the 

marriage itself, it does not affect certain legal rights and obligations that may have arisen during the 

relationship. For example, issues related to property division, financial support, and child custody or 

visitation may still need to be addressed separately through appropriate legal processes, such as property 

settlement or child custody proceedings. 

 

In some jurisdictions, the court may have the power to make orders regarding financial support, property 

division, or child-related matters as part of the nullity proceedings. These orders aim to address any 

potential unfairness or inequity resulting from the nullity of the marriage. 

 

It's important to consult with a family law attorney or seek legal advice specific to your jurisdiction to 

understand the potential legal consequences and the steps required to address any ancillary matters 

following a decree of nullity. 

 

Furthermore, it's worth noting that the recognition and enforceability of a decree of nullity may vary 

between jurisdictions. While a decree of nullity may be recognized and given legal effect in the jurisdiction 

where it was granted, other jurisdictions may require additional steps or processes to recognize and 

enforce the nullity decree. 

 

In conclusion, obtaining a decree of nullity renders the marriage null and void from its inception. However, 

it's important to address any legal matters that may have arisen during the relationship, such as property 

division or child-related issues, through appropriate legal processes. Seeking legal advice and guidance 



 

 

is crucial to navigate the specific legal implications and procedures involved in seeking a decree of nullity 

and addressing any related matters. 

 

Case: SUMAYA NABAWANUKA V MED MAKUMBI DIVORCE CAUSE NO. 39 OF 2011. JUSTICE 

KAINAMURA. 

 

Legal Issues: 

1. Decree Nisi for Dissolution of Marriage: The petitioner seeks a decree nisi to dissolve the marriage 

between the petitioner and the respondent. 

 

2. Custody of the Child: The petitioner seeks custody of the child born from the marriage. 

 

3. Maintenance: The petitioner seeks maintenance for both themselves and the child. 

 

4. Alimony: The petitioner seeks financial support from the respondent after the dissolution of the 

marriage. 

 

5. Share of Matrimonial Property: The petitioner seeks a share of the property acquired during the 

marriage. 

 

6. Costs and Further Orders: The petitioner requests costs associated with the divorce proceedings and 

any additional orders deemed necessary by the court. 

 

7. Jurisdiction: The respondent argues that the matter has already been determined by the Sharia Court, 

and thus, the High Court lacks jurisdiction. 

 

Case: JULIUS CHAMA V SPECIOZA RWALINDA MBABAZI DIVORCE CAUSE NO.25 OF 2011. 

 

Legal Issues: 

1. Dissolution of Marriage: The petitioner seeks a dissolution of the marriage between themselves and 

Specioza Rwalinda Mababazi based on the ground of cruelty. 

 

2. Custody of the Child: The petitioner requests custody of the child born from the marriage. 



 

 

 

3. Constitutional Court Ruling: The case references a previous ruling by the Constitutional Court nullifying 

certain sections of the Divorce Act. It asserts that divorce can be granted if the marriage is found to have 

irretrievably broken down based on the totality of the facts. 

 

4. Marriage Breakdown: The court determines whether the acts of adultery, desertion, and cruelty have 

led to the irretrievable breakdown of the marriage. 

 

5. Property Distribution: The court finds that without proof of existence and ownership of certain 

properties, there is no property to distribute. 

 

Case: KANWERU V KANWERU [2003] 2 E.A 484 

 

Legal Issues: 

1. Divorce on Grounds of Adultery: The appellant seeks dissolution of the marriage based on the 

respondent's alleged adultery. 

 

2. Standard of Proof: The court considers the standard of proof required under the Matrimonial Causes 

Act, emphasizing that the court must be satisfied that a matrimonial offense has been proved. 

 

Case: MAYAMBALA V NAYAMBLA DIVORCE CAUSE NO.3 OF 1998. 

 

Legal Issues: 

1. Dissolution of Marriage: The petitioner seeks dissolution of the marriage based on grounds of adultery 

and cruelty. 

 

2. Adultery: Adultery is defined as voluntary sexual intercourse between married individuals since the 

celebration of the marriage. It must carry a high degree of probability. 

 

3. Cruelty: The conduct complained of must be willful, unjustified, and of such a character as to cause 

danger to life or health, or give rise to reasonable apprehension of such danger. 

 

4. Property Distribution: The petitioner contributed 70% to the matrimonial house and seeks a 

corresponding share if the house is sold. 



 

 

 

Case: BRUNO L. KIWUWA V IVAN SERUNKUMA AND JULIET NAMAZZI 

 

Legal Issues: 

1. Challenge to Marriage Celebration: The plaintiff challenges the celebration of marriage between the 

first and second defendants, arguing that it violates customary law. 

 

2. Customary Law: The court examines whether the custom in question is recognized and accepted as 

part of the law of the locality and whether it conforms to the constitution. 

 

Case: MIFUMI (U) LTD &12 ORS V A.G ANOR CONST. PETITION NO. 12 OF 2007. 

 

Legal Issues: 

1. Constitutionality of Bride Price: The petition challenges the constitutionality of the customary practice 

of demanding and paying bride price. 

 

2. Bride Price: The court distinguishes between bride price (paid by the groom to the bride's parents) and 

dowry (paid to the groom or used by the bride to establish the new household). It examines whether the 

practice violates the constitution and equal entitlements. 

 

3. Refund of Bride Price: The court finds that the practice of refunding bride price in the event of 

dissolution of marriage devalues the worth, respect, and dignity of women and violates constitutional 

rights to equality. 

 

4. Supreme Court Decision: The Supreme Court approves the prohibition of bride price refund, stating 

that it contradicts constitutional provisions regarding equality in marriage contracting and dissolution. 

 

In the case of Sumaya Nabawanuka v Med Makumbi Divorce Cause No. 39 of 2011, Justice Kainamura, 

the petitioner filed a petition seeking a decree nisi to dissolve the marriage, custody of the child, 

maintenance for the petitioner and the child, alimony, share of matrimonial property, costs, and any 

further order. The respondent argued that the matter had already been finally determined by the Sharia 

Court of the Muslim Supreme Council, which is a competent court for handling divorce cases under the 

Marriages and Divorce of Mohammedans Act Cap 252. The petitioner's counsel argued that Parliament 

has not operationalized Article 129(1)(d) requiring the establishment of Qadhi courts, and the High Court 

has inherent powers to provide remedies. The court held that the Sharia Courts of the Muslim Supreme 



 

 

Council are competent to handle divorce cases, and hearing the matter before a competent court would 

violate the principle of res judicata. 

 

In Julius Chama v Specioza Rwalinda Mbabazi Divorce Cause No. 25 of 2011, the petitioner sought a 

dissolution of the marriage on the grounds of cruelty and requested custody of the child and costs. The 

court referred to the case of Uganda Association of Women Lawyers v A.G, where certain provisions of 

the Divorce Act were nullified. The court stated that to bridge the gap, it considers the totality of the facts 

to determine if the marriage has irretrievably broken down. In this case, as the acts of adultery, desertion, 

and cruelty had been established, the court concluded that the marriage had irretrievably broken down 

and should be dissolved. The absence of proof of property ownership meant that there were no assets 

to distribute. 

 

Kanweru v Kanweru [2003] 2 E.A 484 involved a divorce petition filed by the appellant, alleging adultery 

committed by the respondent. The court held that the standard of proof required for a matrimonial offense 

is that the court must be satisfied that the offense has been proved. The burden of proof is set at the level 

of feeling certain, not beyond reasonable doubt. 

 

In Mayambala v Nayambla Divorce Cause No. 3 of 1998, the petitioner sought dissolution of the marriage, 

custody of the children, payment of debts owed to the petitioner, contribution to the matrimonial house, 

and expenses for education and maintenance of the children based on adultery and cruelty. The court 

defined adultery as voluntary sexual intercourse between married persons since the celebration of the 

marriage. It is immaterial whether the marriage has been consummated or not. One act of adultery is 

sufficient, and it must be proven with a high degree of probability. Cruelty is defined as willful and 

unjustified conduct that endangers life or health, causing reasonable apprehension of danger. The 

conduct must be serious and higher than the ordinary tear and wear of married life. The court ordered 

that the petitioner, who contributed 70%, would receive 70% of the market price if the house was sold. 

 

In Bruno L. Kiwuwa v Ivan Serunkuma and Juliet Namazzi, the plaintiff challenged the celebration of a 

marriage, arguing that the defendants, being from the same clan, could not contract such a marriage 

based on customary law. The court determined that for customary law to be recognized, it should be 

documented, notorious, conform to the constitution, and not repugnant to justice and morality. In this 

case, the custom was not barred, conflicted with the Marriage Act, or violated natural justice, equity, and 

good conscience. 

 

Mifumi (U) Ltd & 12 Ors v A.G Anor Const. Petition No. 12 of 2007 challenged the constitutionality of the 

customary practice of bride price. 

 

 The court explained that bride price is an amount paid by the groom or his family to the bride's parents 

upon marriage. The court ruled that a bride price agreement is not barred by the constitution and reflects 

appreciation to the bride's parents. However, the refund of bride price upon dissolution of marriage 



 

 

undermines a woman's dignity and violates equality in marriage. The Supreme Court also ruled that bride 

price should not be returned in the event of a customary marriage dissolution. 

 

In summary, these cases involve various aspects of divorce law in Uganda, including jurisdiction, grounds 

for divorce, burden of proof, customary practices, and the constitutionality of bride price. The courts 

consider legal provisions, constitutional rights, and the specific circumstances of each case to make their 

determinations. 

 

In the case of Mifumi (U) Ltd & 12 Ors v A.G Anor Const. Petition No. 12 of 2007, the court addressed 

the constitutionality of the customary practice of bride price. The court, led by Justice L.E.M Mukasa 

Kikonyogo, recognized that bride price is a longstanding tradition intended to show appreciation to the 

parents of the bride. It acknowledged that individuals have the constitutional right to choose the option of 

bride price as part of their marriage customs, as long as both parties voluntarily consent to it. 

 

However, the court also noted that the refund of bride price upon dissolution of marriage undermines the 

dignity of women and violates their equal entitlements in marriage. The court held that the practice of 

refunding bride price devalues the worth, respect, and contribution of women to the marriage, and it goes 

against the principles of equality enshrined in the constitution. 

 

Subsequently, in the Supreme Court decision of Mifumi (U) Ltd Amor v A.G. & Anor Const, the court 

affirmed that bride price should not be returned in the event of a customary marriage dissolution. This 

practice was deemed contrary to the constitution, specifically violating the principles of equality in 

contracting during marriage and its dissolution, as outlined in Article 31(1)(b) and 33(1). The court 

concluded that the refund of bride price disregards the contribution of women to the marriage and violates 

their constitutional rights. 

 

In light of these decisions, the practice of refunding bride price has been prohibited under Article 32 of 

the constitution. The courts have recognized that bride price agreements can still be entered into by 

mutual consent, but any payment made should be conditional and non-refundable. 

 

Overall, these cases illustrate the evolving legal landscape surrounding divorce and marriage customs in 

Uganda. The courts have considered legal provisions, constitutional rights, and principles of equality to 

shape their decisions, ensuring that the rights and dignity of individuals, particularly women, are protected 

within the institution of marriage. 

 

In the context of separation by agreement, the legal issues involved can be discussed with reference to 

specific provisions and principles. Here are the legal issues and relevant provisions related to separation 

by agreement: 



 

 

 

1. Validity of the Separation Agreement: 

   - The Contract Act Cap 73: The Contract Act provides the legal framework for the formation and 

enforceability of contracts in Uganda. A separation agreement is essentially a contract between spouses, 

and therefore, the general principles of contract law, including offer, acceptance, consideration, and 

intention to create legal relations, would apply to determine the validity of the agreement. 

 

2. Compliance with Principles of Public Morality: 

   - Common Law and Doctrines of Equity: While there is no specific statute governing separation 

agreements in Uganda, common law principles and doctrines of equity are relevant. As established in 

Fender v. Mildmay (1938), separation agreements should not lack conformity with principles of public 

morality. This means that the terms of the agreement should not be contrary to public policy or involve 

illegal activities. 

 

3. Irrevocable Breakdown of Marriage: 

   - Common Law: For a separation agreement to be considered valid and enforceable, there must be 

evidence of the irrevocable breakdown of the marriage. The case of Wilson v. Wilson (1848) held that an 

agreement for immediate separation is not inherently wrong or against public policy. Therefore, if the 

marriage has irretrievably broken down, the parties can enter into an agreement to stay apart. 

 

It's important to note that while separation agreements are recognized under common law principles, 

seeking legal advice and formalizing the agreement through a legally binding document is recommended 

to ensure clarity, enforceability, and protection of both parties' rights. 

 

Additionally, it's advisable to consider other relevant legal provisions and case law that may be applicable 

to specific circumstances, such as provisions related to child custody, spousal support, division of 

property, and any other pertinent issues arising from the separation. 

 

Please keep in mind that laws can be subject to change and it's always recommended to consult with a 

qualified legal professional to ensure accurate and up-to-date advice in your specific situation. 

 

Based on the provided information, the legal issues surrounding the separation of spouses through an 

agreement can be summarized as follows: 

 

1. Constitutional Law: The Constitution of 1995 may contain provisions relevant to the separation of 

spouses, such as the protection of individual rights and freedoms. 



 

 

 

2. Judicature Act Cap 13: This legislation likely establishes the jurisdiction and powers of the courts, 

which would be applicable in cases involving separation agreements. 

 

3. Contract Act Cap 73: The Contract Act governs the formation, enforceability, and validity of contracts. 

In the context of separation agreements, this law would be relevant to determine the legality and 

enforceability of the terms agreed upon by the spouses. 

 

4. Case Law: Judicial decisions in previous separation cases form part of the legal framework applicable 

to separation agreements. The mentioned cases, FENDER VS MILDMAY (1938) and WILSON VS 

WILSON (1848) HLCAS 538, demonstrate that separation agreements are recognized by the courts and 

can be legally binding if they adhere to principles of public morality. 

 

5. Common Law and Doctrines of Equity: Parties to a marriage can enter into separation agreements 

based on common law principles and doctrines of equity. The courts uphold the principle that spouses 

can agree on the terms of their separation, provided that the agreement does not violate public morality. 

 

In summary, the legal issues involved in the separation of spouses through an agreement include 

constitutional considerations, statutory provisions, contract law principles, case law precedents, and the 

recognition of separation agreements under common law and doctrines of equity. 

 

6. Principles of Public Morality: The courts, when considering separation agreements, require that the 

terms of the agreement conform to principles of public morality. This means that the terms should not be 

contrary to widely accepted standards of moral behavior and should not be unconscionable or against 

public policy. 

 

7. Irrevocable Breakdown of Marriage: According to the case of WILSON VS WILSON (1848) HLCAS 

538, an agreement for immediate separation is not considered inherently wrong or illegal. If a marriage 

has irreversibly broken down, the parties can enter into an agreement to live apart. This indicates that 

the court recognizes the breakdown of the marriage as a valid reason for separation and allows parties 

to make arrangements accordingly. 

 

8. Financial Arrangements: Separation agreements often include provisions related to the division of 

property, assets, debts, and financial support. The legal issues surrounding these aspects include 

determining the equitable distribution of marital property, addressing spousal support or alimony, and 

establishing child support arrangements if applicable. 

 



 

 

9. Child Custody and Visitation: If the separating spouses have children, the agreement may address 

matters related to child custody, visitation rights, and parenting responsibilities. The legal issues here 

revolve around determining the best interests of the child and establishing a custody arrangement that 

promotes their well-being. 

 

10. Enforceability and Modification: Separation agreements are legally binding contracts, and as such, 

issues of enforceability and modification may arise. It's important to ensure that the agreement meets the 

necessary legal requirements for enforceability, such as voluntary and informed consent. Additionally, 

provisions for modifying the agreement in the future may be included to accommodate changing 

circumstances. 

 

11. Mediation and Alternative Dispute Resolution: In some cases, parties may engage in mediation or 

alternative dispute resolution processes to reach a separation agreement. Legal issues in this context 

involve ensuring the fairness and voluntary nature of the mediation process and assessing the 

enforceability of the agreement resulting from such proceedings. 

 

12. Compliance with Applicable Laws: Separation agreements must comply with all relevant laws and 

regulations. This includes ensuring compliance with family law statutes, tax laws, and any other 

applicable legal provisions that may affect the terms of the agreement. 

 

It's important to consult with a qualified family law attorney to navigate the specific legal issues relevant 

to your jurisdiction and circumstances. They can provide personalized guidance and ensure that your 

separation agreement addresses all the necessary legal considerations. 

 

 

In summary, the legal issues surrounding the separation of spouses through an agreement can be 

summarized as follows: 

 

1. Applicable Laws: The Constitution of 1995, the Judicature Act Cap 13, and the Contract Act Cap 73 

are relevant laws governing separation agreements. These laws provide a legal framework within which 

the terms of the separation can be established. 

 

2. Common Law and Doctrines of Equity: Parties can enter into separation agreements based on 

common law principles and doctrines of equity. The courts recognize the validity of separation 

agreements and uphold the principle that spouses can agree on the terms of their separation, as long as 

the terms comply with principles of public morality. 

 



 

 

3. Principles of Public Morality: Separation agreements must conform to principles of public morality. The 

terms of the agreement should not violate widely accepted standards of moral behavior and should not 

be unconscionable or against public policy. 

 

4. Irrevocable Breakdown of Marriage: It is recognized that an agreement for immediate separation is not 

inherently wrong or illegal. If a marriage has irreversibly broken down, parties can enter into an agreement 

to live apart. The courts acknowledge the breakdown of the marriage as a valid reason for separation 

and allow parties to make arrangements accordingly. 

 

5. Property Division: One important aspect of separation agreements is the division of property and 

assets. Legal issues may arise in determining how marital property should be allocated between the 

spouses. This may involve considering factors such as the ownership of the property, its value, and any 

contributions made by each spouse during the marriage. 

 

6. Spousal Support or Alimony: Separation agreements often address the issue of spousal support or 

alimony, which is financial support provided by one spouse to the other after separation. The legal issues 

involved may include determining the duration and amount of support, as well as any conditions or factors 

that may affect the entitlement to or modification of spousal support. 

 

7. Child Custody and Support: If the separating spouses have children, the separation agreement may 

address child custody, visitation rights, and child support obligations. Legal issues in this area include 

determining the best interests of the child, establishing a suitable custody arrangement, and ensuring 

that child support provisions comply with applicable laws and guidelines. 

 

8. Enforcement of the Agreement: Ensuring the enforceability of the separation agreement is crucial. 

Legal issues may arise if one party fails to comply with the terms of the agreement. It is essential to 

include provisions that outline the consequences of non-compliance and specify the mechanisms 

available for enforcing the agreement, such as seeking court intervention or utilizing alternative dispute 

resolution methods. 

 

9. Modification and Termination: Separation agreements may need to be modified or terminated if 

circumstances change. Legal issues can arise when seeking modifications to the agreement, particularly 

if both parties do not agree on the proposed changes. It is important to include provisions in the 

agreement that outline the process for modification or termination and consider the possibility of 

unforeseen events or changes in the future. 

 

10. Confidentiality and Non-Disclosure: In some cases, spouses may want to include confidentiality or 

non-disclosure provisions in the separation agreement. Legal issues related to these provisions may 



 

 

include defining the scope of confidentiality, determining exceptions to confidentiality, and addressing 

potential breaches of confidentiality. 

 

11. Child Education and Healthcare: Apart from custody and support, the separation agreement may 

address issues related to the education and healthcare of the children. This can include decisions 

regarding schooling, extracurricular activities, medical care, and health insurance. Legal issues may arise 

in determining decision-making authority and responsibilities for these matters. 

 

12. Parental Relocation: If one parent wishes to relocate with the children after the separation, legal 

issues surrounding parental relocation may arise. The separation agreement can include provisions 

addressing the circumstances under which relocation can occur and how it should be handled, taking 

into account factors such as the best interests of the children and the impact on visitation rights. 

 

13. Tax Considerations: Separation agreements may have tax implications for both parties. Legal issues 

can arise in determining the tax treatment of spousal support, child support, and the division of property. 

It is important to consider applicable tax laws and consult with a tax professional to ensure compliance 

and make informed decisions. 

 

14. Retirement and Pension Benefits: If the separating spouses have retirement or pension benefits, legal 

issues may arise in determining how these assets will be divided or allocated. Special considerations 

may be required to ensure compliance with applicable laws and regulations governing retirement plans 

and pension benefits. 

 

15. Dispute Resolution: It is essential to include provisions in the separation agreement regarding dispute 

resolution methods. Legal issues can arise in determining the appropriate process for resolving conflicts 

that may arise in the future. This can include mediation, arbitration, or other alternative dispute resolution 

mechanisms. 

 

16. Confidentiality of the Agreement: Ensuring the confidentiality of the separation agreement may be a 

legal issue of importance to the parties involved. Confidentiality provisions can help protect the privacy 

and sensitive information contained within the agreement. It may be necessary to define the scope of 

confidentiality, exceptions, and the consequences of breaching confidentiality. 

 

 

The mentioned clauses in a separation agreement encompass various legal provisions and terms. 

Let's discuss each of them: 

 



 

 

1. DESCRIPTION OF THE PARTIES: This clause identifies and provides the legal names and relevant 

personal details of the parties involved in the separation agreement. It ensures clarity and helps establish 

the identity of the individuals entering into the agreement. 

 

2. Non-molestation Clause: This clause aims to prevent any form of harassment, intimidation, or harm 

between the parties. It prohibits any actions that could cause distress or harm, ensuring a safe 

environment during the separation period. 

 

3. Agreement to Live Apart: This clause establishes the agreement between the parties to live separately. 

It serves as a fundamental provision, reflecting their intention to physically separate and maintain 

separate households. 

 

4. Maintenance Clause: The maintenance clause addresses financial support obligations between the 

parties. It outlines the terms and conditions for spousal support or alimony payments, specifying the 

amount, duration, and manner of payment. 

 

5. Dum Custa Clause: The Dum Custa clause refers to the provision for the payment of ongoing expenses 

and costs related to the separation. It may cover expenses such as mortgage or rent payments, utilities, 

and other shared financial responsibilities. 

 

6. Amendment Clause: This clause allows for modifications to the agreement in the future, should the 

parties mutually agree to make changes. It outlines the process and requirements for amending the terms 

of the agreement, ensuring flexibility if circumstances change. 

 

7. Duration Clause: The duration clause specifies the length of time that the separation agreement 

remains in effect. It can be for a specific period or until certain events occur, such as divorce or 

reconciliation. 

 

8. Control of Matrimonial Home Clause: This clause addresses the issue of possession, use, and control 

of the matrimonial home during the separation. It may establish which party has the right to live in the 

home or outline arrangements for its sale or rental. 

 

9. Custody Clause: The custody clause pertains to the arrangements for the care and custody of any 

children involved. It addresses issues such as legal custody, physical custody, visitation rights, and 

decision-making responsibilities. 

 



 

 

10. Property Clause: The property clause outlines the division or disposition of marital assets, including 

real estate, vehicles, bank accounts, investments, and personal belongings. It establishes the rights and 

responsibilities of each party regarding property ownership and distribution. 

 

11. Termination Clause: The termination clause states the conditions under which the separation 

agreement may come to an end. This can include events such as divorce, reconciliation, or the 

occurrence of specific circumstances agreed upon by the parties. 

 

12. Independent Legal Advice: It is advisable for each party to seek independent legal advice before 

signing the separation agreement. This ensures that both parties fully understand their rights, obligations, 

and the implications of the agreement. It helps protect against potential future challenges to the validity 

or enforceability of the agreement. 

 

13. Governing Law and Jurisdiction: The separation agreement should specify the governing law and 

jurisdiction that will apply to the interpretation and enforcement of the agreement. This helps provide 

clarity and avoids potential conflicts if the parties reside in different jurisdictions or if issues arise regarding 

the agreement's validity or implementation. 

 

14. Confidentiality and Non-Disclosure: The agreement may include provisions regarding confidentiality 

and non-disclosure to protect the privacy and sensitive information contained in the agreement. This 

ensures that both parties are obligated to keep the terms of the agreement confidential and not disclose 

them to third parties, except as required by law. 

 

15. Severability Clause: Including a severability clause is important to ensure that if any provision of the 

separation agreement is found to be invalid or unenforceable, the remaining provisions will still be valid 

and enforceable. This clause helps safeguard the overall enforceability of the agreement. 

 

16. Entire Agreement Clause: An entire agreement clause states that the separation agreement 

represents the entire understanding and agreement between the parties, superseding any prior 

discussions, negotiations, or agreements. This clause helps prevent disputes arising from earlier oral or 

written agreements that are not included in the final written agreement. 

 

17. Execution and Witnessing: The separation agreement should be signed by both parties, and ideally, 

witnessed by independent individuals. Witnessing the agreement adds an extra layer of authenticity and 

may assist in its enforceability if required in the future. 

 

It is important to consult with a family law attorney when drafting a separation agreement to ensure that 

all necessary legal provisions are included, and that the agreement reflects the specific circumstances 



 

 

and needs of the parties involved. The attorney can provide guidance on the applicable laws, review the 

terms of the agreement, and help ensure that it is legally sound and protective of both parties' rights. 

 

The legal issues surrounding judicial separation can be summarized as follows: 

 

1. Grounds for Judicial Separation: Judicial separation can be sought based on specific grounds provided 

in section 14 of the Divorce Act. These grounds include cruelty, adultery, or desertion without reasonable 

excuse for a period of two years or more. The court will assess the allegations in the petition and grant 

judicial separation if satisfied with the evidence and absence of legal grounds to deny the application. 

 

2. Matrimonial Offenses: The Divorce Act and the Marriage Act outline specific matrimonial offenses. 

These offenses include adultery, cruelty, and desertion, among others. Adultery refers to consensual 

sexual intercourse outside the marriage, while cruelty involves the infliction of injury to life, limb, or health. 

Desertion is the withdrawal from the society of the other spouse without a reasonable excuse for a period 

of two years or more. 

 

3. Proof of Adultery: In proving adultery, corroborative evidence is typically required. Courts will look for 

evidence beyond the testimony of the petitioner to establish the occurrence of adulterous conduct. 

 

4. Elements of Cruelty: Legal cruelty depends on the facts of each case, but it generally requires the 

petitioner to prove injury to life, limb, or health. Persistent denial of sexual intercourse by one spouse 

without reasonable excuse over an extended period of time can be considered cruelty. 

 

5. Elements of Desertion: Desertion is defined as the withdrawal from the society of the other spouse 

without reasonable excuse. To establish desertion, the petitioner must demonstrate that the respondent 

left the matrimonial home without consent, with the intention of permanently ending cohabitation. 

 

6. Other Matrimonial Offenses: There are additional offenses outlined in the Divorce Act and the Marriage 

Act, including incestuous adultery, bigamy, marriage with a person previously married, making false 

declarations for marriage, and more. These offenses are subject to specific provisions and penalties. 

 

It is important to note that these legal issues are specific to the jurisdiction and laws mentioned. Laws 

and regulations may vary in different jurisdictions, so it is crucial to consult the relevant legislation and 

seek legal advice to understand the specific legal provisions and requirements applicable to judicial 

separation in a particular jurisdiction. 

 

The legal issues surrounding judicial separation can be summarized as follows: 



 

 

 

1. Grounds for Judicial Separation: Judicial separation can be sought based on specific grounds provided 

in section 14 of the Divorce Act. These grounds include cruelty, adultery, or desertion without reasonable 

excuse for a period of two years or more. The court will assess the allegations in the petition and grant 

judicial separation if satisfied with the evidence and absence of legal grounds to deny the application. 

 

2. Matrimonial Offenses: The Divorce Act and the Marriage Act outline specific matrimonial offenses. 

These offenses include adultery, cruelty, and desertion, among others. Adultery refers to consensual 

sexual intercourse outside the marriage, while cruelty involves the infliction of injury to life, limb, or health. 

Desertion is the withdrawal from the society of the other spouse without a reasonable excuse for a period 

of two years or more. 

 

3. Proof of Adultery: In proving adultery, corroborative evidence is typically required. Courts will look for 

evidence beyond the testimony of the petitioner to establish the occurrence of adulterous conduct. 

 

4. Elements of Cruelty: Legal cruelty depends on the facts of each case, but it generally requires the 

petitioner to prove injury to life, limb, or health. Persistent denial of sexual intercourse by one spouse 

without reasonable excuse over an extended period of time can be considered cruelty. 

 

5. Elements of Desertion: Desertion is defined as the withdrawal from the society of the other spouse 

without reasonable excuse. To establish desertion, the petitioner must demonstrate that the respondent 

left the matrimonial home without consent, with the intention of permanently ending cohabitation. 

 

6. Other Matrimonial Offenses: There are additional offenses outlined in the Divorce Act and the Marriage 

Act, including incestuous adultery, bigamy, marriage with a person previously married, making false 

declarations for marriage, and more. These offenses are subject to specific provisions and penalties. 

 

7. Rape, Sodomy, or Bestiality: The Divorce Act also includes offenses such as rape, sodomy, or bestiality 

as grounds for judicial separation. These offenses involve non-consensual sexual acts and are 

considered serious violations within a marriage. 

 

8. Burden of Proof: When seeking judicial separation based on grounds like cruelty, adultery, or desertion, 

the petitioner has the burden of proving these allegations to the court. It is crucial to present sufficient 

evidence and establish the elements required for each specific ground. 

 

9. Effect of Judicial Separation: Judicial separation does not dissolve the marriage but provides a legal 

recognition of the separation. It allows the parties to live apart while still legally married. The rights and 



 

 

obligations of the spouses, such as property ownership, financial support, and custody, may be 

addressed in the court's decree of judicial separation. 

 

10. Consequences and Remedies: Judicial separation may have legal implications and consequences 

for the parties involved. It can impact inheritance rights, property division, and obligations related to 

financial support and child custody. The court may also provide remedies to address the issues raised in 

the petition for judicial separation. 

 

11. Potential for Conversion to Divorce: Judicial separation provides an alternative to divorce for spouses 

who may not meet the grounds for divorce but wish to live apart. However, it is important to note that 

judicial separation does not preclude the possibility of later seeking a divorce. In some jurisdictions, a 

period of judicial separation may be a prerequisite for filing a divorce petition. 

 

12. Legal Representation: When seeking judicial separation, it is advisable to consult with an experienced 

family law attorney who can provide guidance on the specific legal requirements, assist in gathering 

evidence, and represent your interests in court proceedings. 

 

7. Rape, Sodomy, or Bestiality: The Divorce Act also includes offenses such as rape, sodomy, or bestiality 

as grounds for judicial separation. These offenses involve non-consensual sexual acts and are 

considered serious violations within a marriage. 

 

8. Burden of Proof: When seeking judicial separation based on grounds like cruelty, adultery, or desertion, 

the petitioner has the burden of proving these allegations to the court. It is crucial to present sufficient 

evidence and establish the elements required for each specific ground. 

 

9. Effect of Judicial Separation: Judicial separation does not dissolve the marriage but provides a legal 

recognition of the separation. It allows the parties to live apart while still legally married. The rights and 

obligations of the spouses, such as property ownership, financial support, and custody, may be 

addressed in the court's decree of judicial separation. 

 

10. Consequences and Remedies: Judicial separation may have legal implications and consequences 

for the parties involved. It can impact inheritance rights, property division, and obligations related to 

financial support and child custody. The court may also provide remedies to address the issues raised in 

the petition for judicial separation. 

 

11. Potential for Conversion to Divorce: Judicial separation provides an alternative to divorce for spouses 

who may not meet the grounds for divorce but wish to live apart. However, it is important to note that 



 

 

judicial separation does not preclude the possibility of later seeking a divorce. In some jurisdictions, a 

period of judicial separation may be a prerequisite for filing a divorce petition. 

 

12. Legal Representation: When seeking judicial separation, it is advisable to consult with an experienced 

family law attorney who can provide guidance on the specific legal requirements, assist in gathering 

evidence, and represent your interests in court proceedings. 

 

It is crucial to note that the legal issues discussed here are based on the mentioned jurisdiction and the 

Divorce Act and Marriage Act specific to that jurisdiction. Laws and regulations may vary in different 

countries or regions, so it is essential to consult the relevant legislation and seek legal advice specific to 

your jurisdiction to fully understand the legal provisions and processes involved in judicial separation. 

 

13. Financial Arrangements: Judicial separation can involve addressing financial matters between the 

spouses. This may include determining the division of assets, liabilities, and property acquired during the 

marriage. The court may also consider spousal support or maintenance payments to ensure financial 

stability for the dependent spouse. 

 

14. Child Custody and Support: In cases where the spouses have children, the issue of child custody and 

support arises. The court will make decisions regarding the custody arrangement, visitation rights, and 

the financial support of the children. The best interests of the child are typically the primary consideration 

in determining custody and support arrangements. 

 

15. Modification of Orders: Over time, circumstances may change, and the initial orders regarding 

financial arrangements, child custody, or support may require modification. Parties can seek 

modifications through the court to address significant changes in circumstances or the best interests of 

the children. 

 

16. Enforceability of Orders: Once the court grants a decree of judicial separation and issues orders 

related to property division, support, or child custody, those orders are legally binding. Failure to comply 

with the court's orders can result in enforcement proceedings or contempt of court actions. 

 

17. Confidentiality and Privacy: Family law proceedings, including judicial separation cases, often involve 

sensitive and private information. Parties should be mindful of protecting confidentiality and privacy 

throughout the process. Court records may be sealed to safeguard sensitive information from public 

disclosure. 

 

18. Mediation and Alternative Dispute Resolution: Before resorting to court proceedings, parties may 

explore mediation or alternative dispute resolution methods to reach an agreement regarding issues of 



 

 

separation, such as property division or child custody. These processes can help facilitate cooperative 

decision-making and reduce conflict. 

 

19. Timeframes and Legal Process: The timeframe for obtaining a decree of judicial separation may vary 

depending on the jurisdiction and court backlog. It is essential to understand the legal process, including 

filing requirements, documentation, and court appearances, to navigate the proceedings effectively. 

 

20. Effects on Immigration and Benefits: In cases where one or both spouses are foreign nationals or 

there are immigration considerations, judicial separation can have implications on immigration status or 

eligibility for certain benefits. It is advisable to consult an immigration attorney to understand the impact 

of a separation on immigration matters. 

 

21. Rights and Obligations During Separation: A decree of judicial separation may outline the rights and 

obligations of the spouses during the period of separation. This can include provisions regarding living 

arrangements, financial responsibilities, and decision-making authority. 

 

22. Dispute Resolution: In the event of disagreements or conflicts during the period of separation, parties 

may need to resort to dispute resolution mechanisms such as negotiation, mediation, or arbitration. These 

methods can help resolve conflicts and avoid the need for further court intervention. 

 

23. Impact on Health Insurance and Benefits: Separation can affect health insurance coverage and other 

benefits provided through employment or government programs. Parties should assess the implications 

of separation on their insurance policies, retirement plans, and other benefit programs and seek 

appropriate guidance to ensure continued coverage. 

 

24. Consideration of Tax Implications: Judicial separation can have tax implications, especially regarding 

spousal support, property transfers, and filing status. Parties should consult tax professionals to 

understand the potential tax consequences and ensure compliance with tax laws during the period of 

separation. 

 

25. Cohabitation Agreements: In some cases, separated spouses may choose to enter into cohabitation 

agreements that govern their rights and responsibilities while living apart. These agreements can address 

various aspects, including financial matters, property ownership, and child custody arrangements. 

 

26. Reconciliation Efforts: During the period of separation, spouses may choose to engage in efforts to 

reconcile their relationship. It is essential to be aware of any legal requirements or implications regarding 

reconciliation, such as the effect on the separation decree or any court orders issued. 



 

 

 

27. Conversion to Divorce: Depending on the jurisdiction, a decree of judicial separation may serve as a 

basis for later seeking a divorce. Parties should understand the requirements and processes for 

converting a judicial separation into a divorce if they decide to end their marriage permanently. 

 

28. Confidentiality and Non-Disclosure: Similar to other family law matters, confidentiality and non-

disclosure of sensitive information are important considerations during the separation process. Parties 

should be mindful of protecting personal and private information to maintain their privacy and prevent any 

unauthorized disclosure. 

 

29. Parental Rights and Responsibilities: Judicial separation may involve determining parental rights and 

responsibilities, including decision-making authority, visitation schedules, and parental obligations. The 

court will prioritize the best interests of the child when making decisions related to child custody and 

parenting arrangements. 

 

30. Domestic Violence and Protection Orders: In cases where there is a history of domestic violence or 

ongoing safety concerns, the court may issue protection orders or take other measures to ensure the 

safety and well-being of the parties and any children involved. It is essential to address any safety issues 

and seek appropriate legal protections. 

 

31. Jurisdictional Considerations: If the spouses reside in different jurisdictions, determining the 

appropriate jurisdiction for filing a petition for judicial separation can be complex. It is important to consult 

with an attorney familiar with the laws and procedures in each relevant jurisdiction to ensure compliance 

and the protection of legal rights. 

 

32. Recognition of Judicial Separation in Other Jurisdictions: In cases where the parties intend to relocate 

or have ties to multiple jurisdictions, it is important to understand whether a judicial separation decree 

granted in one jurisdiction will be recognized and enforceable in another jurisdiction. 

 

33. Impact on Estate Planning: Judicial separation may have implications for estate planning, including 

wills, trusts, and beneficiary designations. It is advisable to review and update estate planning documents 

to reflect the changed circumstances resulting from the separation. 

 

34. Compliance with Court Orders: Once the court issues orders regarding issues such as child custody, 

support, or property division, it is crucial for both parties to comply with those orders. Failure to comply 

can result in legal consequences, including potential enforcement actions or contempt of court charges. 

 



 

 

35. International Aspects: In cases involving international marriages, judicial separation can raise 

complex issues related to international law, jurisdiction, and enforcement. It is important to seek legal 

advice that takes into account the specific international aspects of the situation. 

 

36. Consideration of the Future: While judicial separation provides a temporary resolution to the marital 

issues, it is important for the parties to consider their long-term goals and plans. This may involve seeking 

professional advice on matters such as financial planning, career development, and emotional well-being. 

 

It is crucial to note that the legal issues discussed here are of a general nature and may vary based on 

the jurisdiction and specific circumstances of the case. It is always recommended to consult with a 

qualified family law attorney to receive personalized legal advice tailored to your situation. 

 

The judicial separation mentioned in the text is a legal remedy available to spouses who are unable to 

obtain a divorce due to a lack of grounds. Section 14 of the Divorce Act provides for judicial separation, 

allowing a husband or wife to petition the court for separation on the grounds of cruelty, adultery, or 

desertion without a reasonable excuse for a period of two years or more. If the court is satisfied that the 

allegations in the petition are true and there is no legal reason to deny the application, it may decree a 

judicial separation. 

 

The legal issues related to judicial separation can be summarized as follows: 

 

1. Grounds for Judicial Separation: The grounds for obtaining a judicial separation are specified as 

cruelty, adultery, or desertion without a reasonable excuse for a period of two years or more. 

 

2. Adultery: Adultery is defined as consensual sexual intercourse between a spouse and a person of the 

opposite sex who is not their spouse during the marriage. To prove adultery, corroborative evidence is 

generally required. 

 

3. Cruelty: Cruelty is considered a legal offense in the context of marriage. It involves causing injury to 

the life, limb, or health of a spouse. Denial of sexual intercourse over an extended period without 

reasonable excuse may be considered cruelty. 

 

4. Desertion: Desertion refers to the withdrawal from the society of the other spouse without a reasonable 

excuse. To rely on desertion as a ground for judicial separation or divorce, it must have lasted for a 

continuous period of two years or more. The petitioner needs to prove that the respondent left the 

matrimonial home without consent, with the intention to permanently end cohabitation. 

 



 

 

In addition to the grounds for judicial separation, there are several other matrimonial offenses specified 

in the Divorce Act and the Marriage Act, such as incestuous adultery, bigamy, marriage with a previously 

married person, making false declarations for marriage, unlawfully performing a marriage ceremony, 

willful neglect of duty to fill up a certificate, personation of marriage, fictitious marriage, contracting a 

marriage when already married under customary law, contracting a customary marriage when already 

married under the marriage act, and offenses like rape, sodomy, or bestiality. 

 

It's important to note that this summary provides an overview of the legal issues related to judicial 

separation and matrimonial offenses mentioned in the text. The specific details and interpretations of 

these issues may vary depending on the jurisdiction and applicable laws. 

The legal issues involved in the procedure for petitioning for a judicial separation can be summarized and 

discussed as follows: 

 

1. Application by Petition: The procedure for seeking a judicial separation begins with filing a petition to 

the court. Section 30 of the Divorce Act states that all proceedings under the act shall be regulated by 

the Civil Procedure Rules. The petition should state the facts on which the claim is based and be verified 

as if it were a plaint. The petition must also state that there is no collusion or connivance between the 

petitioner and the respondent. 

 

2. Service of the Petition: After filing the petition, it must be served on the respondent. The law of service 

of court process, as outlined in Order 5 of the Civil Procedure Rules, governs the timing and manner of 

serving the petition. The respondent is then given 15 days from the date of service to file a reply to the 

petition. 

 

3. Hearing of the Petition: Once the reply to the petition is filed, the petition is set down for a hearing. This 

step is governed by Order 9, Rule 11(1) of the Civil Procedure Rules. The court will consider the evidence 

and arguments presented by both parties during the hearing. 

 

4. Documents Involved: Throughout the procedure, various documents are required. These may include 

the petition itself, an affidavit (if the petition is not verified), a summary of evidence, lists of witnesses and 

documents, and lists of authorities. Both the petitioner and the respondent may file supporting documents 

and evidence relevant to their case. 

 

5. Jurisdiction (Forum): The issue of jurisdiction arises in determining which court has the authority to 

hear the petition. Section 3 of the Divorce Act stipulates that if all parties involved are Africans, or if a 

petition for damages is lodged according to Section 21, a court presided over by a Magistrate Grade I or 

a Chief Magistrate has jurisdiction. The High Court has jurisdiction when not all parties are African. 

However, it should be noted that the High Court has original jurisdiction in all matters, so it can hear the 

case if the inherent powers of the court are invoked. 



 

 

 

It's important to consult the specific provisions of the Divorce Act and the applicable Civil Procedure Rules 

in the relevant jurisdiction for a comprehensive understanding of the legal issues involved in petitioning 

for a judicial separation. 

 

The legal issues involved in petitioning for a judicial separation are as follows: 

 

1. Procedure: The procedure for petitioning for a judicial separation is governed by the Divorce Act and 

the Civil Procedure Rules (CPR). Section 30 of the Divorce Act states that all proceedings under the act 

shall be regulated by the CPR. Section 31(1) of the Divorce Act specifies that the procedure is by petition, 

which should clearly state the facts on which the claim is based and be verified. The petition may be 

referred to as evidence during the hearing. 

 

2. Collusion and Connivance: Section 31(2) of the Divorce Act requires that petitions for dissolution of 

marriage, nullity of marriage, or judicial separation should state that there is no collusion or connivance 

between the petitioner and the respondent. This provision aims to prevent fraudulent or collusive actions. 

 

3. Reply to Petition: After filing the petition, it must be served on the respondent, who is then required to 

file a reply within 15 days. This requirement is based on the law of service of court process under Order 

5 of the CPR. 

 

4. Setting the Petition for Hearing: Once the reply is filed, the petition is set down for hearing under Order 

9 rule 11(1) of the CPR. This means that the court will schedule a date for the hearing of the case. 

 

5. Jurisdiction: The jurisdiction or forum where the petition can be filed is determined by section 3 of the 

Divorce Act. If all parties involved are Africans or if a petition for damages is lodged in accordance with 

section 21, a court presided over by a Magistrate Grade I or a chief Magistrate has jurisdiction. If not all 

parties are African, the High Court has jurisdiction. However, it should be noted that the High Court has 

original jurisdiction in all matters, so it can hear the case by invoking its inherent powers. 

 

In summary, the legal issues in petitioning for a judicial separation involve following the prescribed 

procedure, addressing collusion or connivance, filing a reply within the specified time, setting the petition 

for hearing, and determining the appropriate jurisdiction or forum for the case. 

6. Documents: Various documents are involved in the petitioning process. These include: 

 

- Summon to reply to the Petition: This is a court document served on the respondent, notifying them of 

the petition and requiring them to file a reply. 



 

 

- Petition: The petition itself is the document that initiates the judicial separation process. It should clearly 

state the facts on which the claim is based and be verified or supported by an affidavit. 

- Affidavit: If the petition is not verified, an affidavit may be required to support the claims made in the 

petition. 

- Summary of Evidence: A summary of the evidence to be presented during the hearing should be 

included. This helps the court and the opposing party understand the case. 

- List of Witnesses: A list of witnesses who will be called to testify during the hearing should be provided. 

- List of Documents: Any relevant documents that will be relied upon as evidence should be listed. 

- List of Authorities: References to legal authorities, such as case law or statutes, that support the 

arguments in the petition should be included. 

- Affidavit of Service: If the petition is not verified, an affidavit of service on the respondent should be 

provided to confirm that the petition has been properly served. 

 

7. Jurisdiction (Forum): The jurisdiction or forum for the judicial separation case depends on the 

provisions of the Divorce Act. If all parties involved are Africans or if a petition for damages is lodged in 

accordance with section 21, a court presided over by a Magistrate Grade I or a chief Magistrate has 

jurisdiction. However, if not all parties are African, the High Court has jurisdiction. It is important to note 

that the High Court has original jurisdiction in all matters, so it can hear the case by invoking its inherent 

powers. 

 

These are the key legal issues and procedures involved in petitioning for a judicial separation. It is 

important to consult the specific laws and rules of the jurisdiction where the case is being filed, as they 

may vary. It is always advisable to seek legal advice from a qualified professional when dealing with legal 

matters. 

 

8. Hearing and Adjudication: Once the petition and reply have been filed, and the necessary documents 

prepared, the case proceeds to the hearing stage. During the hearing, both parties present their 

arguments, evidence, and witnesses to support their respective positions. The court will consider the 

evidence presented, evaluate the legal arguments, and make a decision on whether to grant the judicial 

separation. 

 

9. Grounds for Judicial Separation: The specific grounds for obtaining a judicial separation may vary 

depending on the jurisdiction and applicable laws. Common grounds for judicial separation may include 

adultery, cruelty, desertion, unreasonable behavior, or irretrievable breakdown of the marriage. It is 

important to carefully review the relevant laws to determine the specific grounds that can be relied upon 

in the petition. 

 



 

 

10. Legal Representation: Parties involved in the petitioning process have the right to be represented by 

legal counsel. It is advisable to seek the assistance of an experienced family law attorney who can provide 

guidance throughout the proceedings, ensure compliance with legal requirements, and advocate for the 

best interests of the client. 

 

11. Court Orders and Decisions: After considering the evidence and arguments presented during the 

hearing, the court will make a decision on whether to grant the judicial separation. If the court grants the 

separation, it may issue orders regarding various aspects such as child custody, visitation rights, child 

support, spousal support, and division of assets. These orders will be legally binding on the parties 

involved. 

 

12. Appeal Process: In case either party is dissatisfied with the court's decision, there may be provisions 

for an appeal process. The specific procedures and timelines for filing an appeal will depend on the 

jurisdiction and applicable laws. It is important to consult with an attorney to determine whether grounds 

for appeal exist and to navigate the appellate process if necessary. 

 

It is crucial to note that the legal issues and procedures discussed here are general in nature and may 

vary based on the specific jurisdiction and the laws applicable in that jurisdiction. It is always advisable 

to consult with a qualified attorney who can provide tailored advice based on the specific circumstances 

of the case. 

 

Legal issues pertaining to children's matters include the definition of a child, the rights of children, and 

the responsibilities of parents and the state in ensuring these rights are upheld. Here is a summary and 

discussion of the legal issues: 

 

1. Definition of a Child: According to Section 2 of the Children's Act and Article 257(1)(c), a child is defined 

as a person below the age of 18 years. This age threshold serves as a legal marker for determining the 

rights and protections afforded to children. 

 

2. Rights of Children: Children possess the fundamental rights that apply to all individuals by virtue of 

their humanity. Additionally, Article 34 of the constitution specifies certain rights that specifically apply to 

children. These rights include: 

 

- Right to parental care: Children have the right to know and be cared for by their parents or legal 

guardians. 

- Right to basic education: The state and parents are responsible for ensuring that children have access 

to basic education. 



 

 

- Right to non-deprivation: Children should not be deprived of medical treatment, education, or any other 

social or economic benefit due to religious or other beliefs. 

- Right to protection from exploitation: Children have the right to be protected from social or economic 

exploitation. They should not be employed in hazardous work or work that interferes with their education, 

health, or overall development. 

- Other rights: The Children's Act and the Convention on the Rights of the Child (CRC) outline additional 

rights for children, which can vary depending on the specific jurisdiction and legal framework. 

 

These rights aim to safeguard the well-being, development, and protection of children, acknowledging 

their vulnerability and the need for special care. 

 

It is important for parents, guardians, and the state to understand and respect these rights to ensure that 

children are provided with a safe and nurturing environment conducive to their growth and development. 

Legal frameworks and child protection agencies often play a crucial role in promoting and enforcing these 

rights. 

 

It is worth noting that the specific rights and their interpretation may vary across jurisdictions, as different 

countries may have their own laws and regulations concerning the rights of children. Therefore, it is 

essential to refer to the relevant legislation and legal authorities in the specific jurisdiction to fully 

understand the rights and obligations pertaining to children's matters. 

 

 

3. Responsibilities of Parents and the State: Alongside the rights of children, there are corresponding 

responsibilities placed upon parents or legal guardians as well as the state. These responsibilities are 

aimed at ensuring the well-being and protection of children. Some key responsibilities include: 

 

- Parental care and upbringing: Parents or legal guardians have the duty to provide proper care, nurture, 

and guidance to their children. This includes meeting their physical, emotional, and educational needs. 

 

- Education: Parents, along with the state, have the responsibility to ensure that children receive basic 

education. The state may enact policies and provide resources to support access to education for all 

children. 

 

- Protection from harm: Parents and the state have an obligation to protect children from exploitation, 

abuse, neglect, and any form of harm. This includes taking measures to prevent child labor, child 

trafficking, and other forms of exploitation. 

 



 

 

- Health and well-being: Parents and the state should prioritize the health and well-being of children, 

ensuring access to healthcare, nutrition, and a safe living environment. 

 

- Support for children's rights: Parents and the state should promote and respect the rights of children, 

allowing them to exercise their rights to the fullest extent possible. 

 

It is important for parents and the state to collaborate in fulfilling these responsibilities and creating an 

environment that nurtures the well-being and development of children. 

 

Legal frameworks, such as the Children's Act, provide guidelines and regulations to ensure the protection 

and promotion of children's rights. These frameworks may include provisions for child protection services, 

juvenile justice systems, and mechanisms for reporting and addressing cases of child abuse or neglect. 

 

In summary, the legal issues in children's matters encompass defining the rights of children, specifying 

the responsibilities of parents and the state, and ensuring the proper implementation and enforcement of 

these rights and responsibilities. Upholding the rights of children and fulfilling the corresponding duties is 

essential for creating a supportive and protective environment for their overall well-being and 

development. 

The legal issues in the mentioned children matters include the definition of a child and the rights accruing 

to them. Here is a summary of the legal issues: 

 

1. Definition of a Child: Section 2 of the Children's Act defines a child as a person below the age of 18 

years. Additionally, Article 257(1)(c) also recognizes this definition. This age threshold serves as a legal 

basis for determining the rights and protections that apply to individuals in their capacity as children. 

 

2. Rights of Children: Children possess the inherent rights that apply to all human beings by virtue of their 

humanity. Furthermore, Article 34 of the constitution specifies specific rights that are granted to children 

based on their status as children. These rights include: 

 

- Right to parental care: Children have the right to know and be cared for by their parents or those who 

are legally entitled to bring them up. 

 

- Right to basic education: The responsibility for providing basic education to children lies with both the 

state and the parents of the child. 

 



 

 

- Right to non-deprivation: Children should not be deprived of medical treatment, education, or any other 

social or economic benefit based on religious or other beliefs. 

 

- Right to protection from exploitation: Children have the right to be safeguarded from social or economic 

exploitation. They should not be employed in hazardous work or be required to perform tasks that may 

interfere with their education, harm their health, or hinder their overall development, including physical, 

mental, spiritual, moral, or social aspects. 

 

- Other rights: Additional rights for children are stipulated under Section 4 of the Children's Act and the 

Convention on the Rights of the Child (CRC), which may vary depending on the jurisdiction and applicable 

legal framework. 

 

These rights are intended to ensure the well-being, protection, and development of children, recognizing 

their vulnerability and the need for special care and attention. 

 

It is important for both parents and the state to acknowledge and respect these rights, taking appropriate 

measures to fulfill their responsibilities in providing a safe, supportive, and nurturing environment for 

children to thrive. 

 

Legal frameworks, such as the Children's Act and international conventions like the CRC, provide 

guidelines and regulations to ensure the protection and promotion of children's rights. These frameworks 

help to establish child protection mechanisms, access to justice for children, and avenues for reporting 

and addressing cases of child abuse, exploitation, or neglect. 

 

In summary, the legal issues surrounding children matters encompass the definition of a child and the 

rights that are inherent to them. These rights aim to safeguard the well-being, protection, and 

development of children, and it is the responsibility of parents, guardians, and the state to ensure that 

these rights are upheld and respected. 

 

In addition to the previously mentioned legal issues regarding the definition of a child and their rights, 

there are several other important considerations in light of these matters. These include: 

 

1. Best Interests of the Child: The concept of the best interests of the child is a fundamental principle in 

children's matters. It emphasizes that decisions and actions should prioritize what is most beneficial for 

the overall well-being and development of the child. Courts, authorities, and individuals involved in 

children's matters should always consider the best interests of the child as a primary factor. 

 



 

 

2. Parental Responsibilities and Rights: Alongside the rights of children, the legal framework also 

recognizes the responsibilities and rights of parents or legal guardians. These include the duty to provide 

care, support, and guidance to the child, as well as the right to make decisions in the child's best interests. 

However, these rights and responsibilities are subject to the overarching principle of acting in the best 

interests of the child. 

 

3. Non-Discrimination and Equality: Children are entitled to equal protection under the law without any 

form of discrimination. Legal frameworks aim to ensure that all children, regardless of their background, 

race, gender, or other characteristics, are treated fairly and have access to their rights and opportunities. 

 

4. Child Participation: Children have the right to participate in matters that affect them and have their 

views considered in decisions that impact their lives. This principle recognizes that children have the 

capacity to express their opinions and should be given opportunities to be heard in accordance with their 

age and maturity. 

 

5. Child Protection: The legal framework also focuses on child protection measures to safeguard children 

from various forms of harm, abuse, neglect, or exploitation. It may include provisions for reporting 

suspected cases of abuse, establishing child protection services, and implementing appropriate 

interventions to ensure the safety and well-being of children. 

 

6. International Conventions and Treaties: Many countries have ratified international conventions and 

treaties related to children's rights, such as the United Nations Convention on the Rights of the Child 

(CRC). These international instruments provide a framework for promoting and protecting the rights of 

children at a global level and may influence domestic laws and policies. 

 

It is essential for legal systems, policymakers, and stakeholders to consider these important aspects 

when addressing children's matters, ensuring that the rights and well-being of children are effectively 

protected and promoted in all relevant decisions and actions. 

 

The legal issues surrounding the welfare principle, as mentioned in the provided text, include the 

following: 

 

1. Paramount Consideration of the Child's Welfare: The welfare principle, as established in the case of J 

v C (1970) AC 668, states that in any matter relating to a child, the child's welfare is of primary importance. 

This principle has been codified in Article 3(1) of the Convention on the Rights of the Child and Section 

3(1) of the Children's Act of Uganda. 

 



 

 

2. Assessing Rights and Wishes of Parents: In cases where the welfare of the child is at stake, the rights 

and wishes of parents must be assessed and weighed based on their impact on the child's welfare. In J 

v C, the court acknowledged that while the natural parents have a strong claim to be considered, the 

paramount consideration is the child's best interest. In some cases, this may result in custody being 

awarded to foster parents if it is deemed to be in the child's best interest. 

 

3. Best Interest Standard: The concept of the best interest of the child is pivotal in determining outcomes 

in children's cases. It requires a comprehensive assessment of various factors, including the child's 

wishes (considered in relation to their age and understanding), their physical, emotional, and educational 

needs, the likely effects of any change in circumstances, the child's background, and any risks of harm 

they may face. 

 

4. Capacity of Parents or Guardians: The capacity of parents, guardians, or other persons involved in the 

care of the child is a relevant consideration. Financial stability alone does not guarantee custody or 

guardianship rights. The court must evaluate the overall ability of the parents or guardians to meet the 

needs of the child, including their psychological attitude, their capacity to provide a loving and warm 

atmosphere, and their commitment to the child's upbringing. 

 

5. Non-Discrimination and Gender Considerations: The court may take into account the child's sex, age, 

background, and other relevant circumstances. In some cases, the court may consider granting custody 

to the applicant of the same sex as the child. However, it should be noted that the best interest of the 

child remains the paramount consideration, and gender should not be the sole determining factor. 

 

6. Assessing Harm or Risk of Harm: Any harm that the child has suffered or is at risk of suffering is a 

critical factor in determining the child's welfare. The court must take into account the safety and protection 

of the child when making decisions. 

 

7. Stability and Change: The welfare principle requires the court to consider the likely effects of any 

change in the child's circumstances. Stability and continuity in the child's life are important factors. 

Disruptive changes that may negatively impact the child's well-being should be carefully evaluated and 

minimized, while changes that promote the child's welfare may be considered. 

 

8. Psychological and Emotional Needs: The emotional well-being and psychological development of the 

child are crucial considerations. The court may prioritize arrangements that provide a nurturing and stable 

environment, where the child's emotional needs can be met. Factors such as attachment, bond, and the 

quality of the child's relationship with parents or caregivers may be assessed. 

 

9. Age and Maturity of the Child: The child's age and level of maturity are relevant factors when 

determining their best interests. The court should consider the child's evolving capacities, ability to 



 

 

express their views, and participate in decision-making processes in accordance with their age and 

understanding. 

 

10. Avoidance of Harm: The welfare principle emphasizes the prevention and mitigation of harm to the 

child. The court should assess any actual or potential harm the child has experienced or is at risk of 

facing, whether it be physical, emotional, or psychological. Protective measures, such as restraining 

orders or supervised visitation, may be implemented if necessary. 

 

11. Holistic Approach: The court should adopt a holistic approach in assessing the child's welfare. This 

involves considering the overall well-being of the child, including their physical, emotional, educational, 

and social needs. The child's upbringing and opportunities for growth and development should be taken 

into account. 

 

12. Multi-Factor Analysis: The welfare principle requires a comprehensive analysis of various factors that 

influence the child's best interests. It is not a rigid formula but rather a flexible approach that considers 

the unique circumstances of each case. The court must weigh and balance the different factors in order 

to make a determination that promotes the child's welfare. 

 

By applying the welfare principle and considering these legal issues, the court aims to make decisions 

that protect and promote the best interests of the child in matters such as custody, guardianship, visitation 

rights, and other aspects related to their care and upbringing. 

 

The welfare principle, as established in various legal cases and codified in relevant laws, requires that 

the child's welfare is the paramount consideration in any matter concerning them. Here is a summary of 

the legal issues and provisions related to the welfare principle: 

 

1. Paramount Consideration: The welfare of the child takes precedence over other considerations in 

decision-making processes regarding children's matters. 

 

2. Legal Basis: The welfare principle is codified in Article 3(1) of the Convention on the Rights of the Child 

and Section 3(1) of the Children's Act of Uganda. 

 

3. Assessing Parents' Rights and Wishes: The rights and wishes of parents must be assessed and 

weighed in relation to their impact on the welfare of the child. The court considers all relevant factors and 

determines what is in the child's best interest. 

 



 

 

4. Case Examples: In J V C, the court affirmed the paramountcy of the child's welfare, even when the 

natural parents had a strong claim to parental rights. In RE B, the House of Lords sanctioned an operation 

on a 17-year-old girl in her best interest due to limited intellectual capacity. 

 

5. Ascertainable Wishes and Feelings: The court must consider the child's wishes and feelings, taking 

into account their age and understanding. The Gillick's competence principle establishes that if a child 

has sufficient understanding, they should be allowed to make informal decisions about their life. 

 

6. Physical, Emotional, and Educational Needs: The court must consider the child's physical, emotional, 

and educational needs. The child's security is prioritized over material prospects, and the quality of care 

and upbringing provided in the home is assessed. 

 

7. Effects of Change in Circumstances: Any potential effects of a change in the child's circumstances 

should be considered when determining their best interests. 

 

8. Child's Sex, Age, Background, and Other Circumstances: The child's sex, age, background, and other 

relevant circumstances play a role in determining their best interests. In certain cases, courts may be 

more inclined to grant custody or guardianship to an applicant of the same sex as the child. 

 

9. Harm Suffered or at Risk: Any harm the child has suffered or is at risk of suffering must be taken into 

account. 

 

10. Capacity of Parents and Caregivers: The capacity of parents, guardians, or other individuals involved 

in the child's care and meeting their needs is relevant. Financial stability alone does not entitle automatic 

custody or guardianship. The court considers the overall best interest of the child, which includes 

psychological attitudes and a loving and warm atmosphere in the child's home. 

 

By considering these legal issues and provisions within the welfare principle, courts aim to make 

decisions that prioritize the child's well-being and ensure their best interests are protected and promoted. 

 

The welfare principle, as established in various legal cases and codified in relevant laws, requires that 

the child's welfare is the paramount consideration in any matter concerning them. Here is a summary of 

the legal issues and provisions related to the welfare principle: 

 

1. Paramount Consideration: The welfare of the child takes precedence over other considerations in 

decision-making processes regarding children's matters. 



 

 

 

2. Legal Basis: The welfare principle is codified in Article 3(1) of the Convention on the Rights of the Child 

and Section 3(1) of the Children's Act of Uganda. 

 

3. Assessing Parents' Rights and Wishes: The rights and wishes of parents must be assessed and 

weighed in relation to their impact on the welfare of the child. The court considers all relevant factors and 

determines what is in the child's best interest. 

 

4. Case Examples: In J V C, the court affirmed the paramountcy of the child's welfare, even when the 

natural parents had a strong claim to parental rights. In RE B, the House of Lords sanctioned an operation 

on a 17-year-old girl in her best interest due to limited intellectual capacity. 

 

5. Ascertainable Wishes and Feelings: The court must consider the child's wishes and feelings, taking 

into account their age and understanding. The Gillick's competence principle establishes that if a child 

has sufficient understanding, they should be allowed to make informal decisions about their life. 

 

6. Physical, Emotional, and Educational Needs: The court must consider the child's physical, emotional, 

and educational needs. The child's security is prioritized over material prospects, and the quality of care 

and upbringing provided in the home is assessed. 

 

7. Effects of Change in Circumstances: Any potential effects of a change in the child's circumstances 

should be considered when determining their best interests. 

 

8. Child's Sex, Age, Background, and Other Circumstances: The child's sex, age, background, and other 

relevant circumstances play a role in determining their best interests. In certain cases, courts may be 

more inclined to grant custody or guardianship to an applicant of the same sex as the child. 

 

9. Harm Suffered or at Risk: Any harm the child has suffered or is at risk of suffering must be taken into 

account. 

 

10. Capacity of Parents and Caregivers: The capacity of parents, guardians, or other individuals involved 

in the child's care and meeting their needs is relevant. Financial stability alone does not entitle automatic 

custody or guardianship. The court considers the overall best interest of the child, which includes 

psychological attitudes and a loving and warm atmosphere in the child's home. 

 



 

 

By considering these legal issues and provisions within the welfare principle, courts aim to make 

decisions that prioritize the child's well-being and ensure their best interests are protected and promoted. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

FAMILY LAW PRACTICE  

 

MARRIAGE AND DIVORCE 

 

Types of marriages recognized in Uganda 

 Hyde Vs Hyde , marriage is voluntary union for life of man one and one wife to the exclusion of 

all others 

 Church marriage 

 Customary marriage 

 Civil marriage 

 Hindu marriage 

 Islamic marriage 

 

Formal and essential requirements for each types of marriage 

Customary marriage 

 Sec 1 CMRA, marriage celebrated in accordance with the rites of an African community. 

Requirements  

 Conducted in accordance with the rights of an African society 

 Bride price to be paid in full 

 Age 18 years, Art 31 

 No prohibited degrees of consanguinity 

 Celebrated in any place in Uganda 

 Must be registered , Nassanga Vs Nanyonga, non registration does not invalidate the marriage 

 Consent  

Islamic marriage  

 Sec 2 MDMA, between all persons professing the mohammedan religion 

Preliminaries  

 Offer and acceptance  

 Soundness of mind 

 Age, 18 years 

 Prohibited degrees of kindred 



 

 

 Mahr 

 Witnesses 

 Consent of parties must be in writing 

 

Hindu marriage  

 Sec 1 HM&DA, marriage solemnized under the Act or between Hindus 

Preliminaries 

 Neither party has a spouse 

 Sound mind 

 Age 18 years  

 Consent  

 Prohibited degrees 

 

Civil marriage 

 Sec 26 MA, celebrated before a registrar 

 

Preliminaries  

 Residence, sec 10 MA, stayed in that district at least 15 days before celebrated  

 Age 18 years 

 Not be within prohibited degrees of kindred 

 Notice, Sec 6 MA 

Procedural requirements 

 Licensed place, registrar’s office 

 Open doors 

 Specific hours, 10 am to 4 pm 

 Witnesses  

 Registration, Sec 24, 25 and 27 MA 

  

 

Church marriage 



 

 

Preliminaries  

 Residence, sec 10 MA, stayed in that district at least 15 days before celebrated  

 Age 18 years 

 Not be within prohibited degrees of kindred 

 Notice, Sec 6 MA 

 Consent of parents 

Procedural requirements 

 Licensed place of worship 

 Licensed minister 

 Open doors 

 Specific hours, 8 am to 6 pm 

 Witnesses  

 Registration, Sec 24, 25 and 27 MA 

  

 

The powers and duties of the Registrar of Marriages 

 Register marriages  

 Cancel marriage certificates 

 Keep a register of marriages  

 Celebrate/ officiate marriages 

 

Rights and duties of married people 

 Status of being married  

 Right to live together 

 Right to marital confidence 

 Right to maintenance  

 Right to matrimonial property 

 Right to conjugal rights 

 Wife acquires domicile of her husband 

 



 

 

Stoppage of marriage celebrations-procedure under the Marriage Act and other procedures 

 Lodging a caveat, Sec 13 MA, person having an objection to the marriage may enter a caveat 

against the issue of the marriage certificate  

 Complaint to the minister of the church 

Procedure  

 Draw a caveat addressed to the registrar of marriages supported by SD 

 File the documents 

 Registrar refers the matter to High court 

 Caveat and the parties to the intended marriage are summoned  

 Case is heard and determined  

 

Procedure for objecting marriage banns 

 Write a formal letter informing the minister of the church where the banns are read 

 Attach a copy of the certified marriage certificate 

 Complaint is entered into the marriage notice book( “Forbidden” written against the entry) 

 Append to the word “forbidden” name, place of abode and ground for forbidding issue of the 

certificate and date 

 

Jurisdiction in matrimonial proceedings 

 Sec 3, DA,  

 Magistrate courts 

  High court  

 

Nullity of marriage; the law, grounds, procedure and the necessary legal documents 

 Sec 11 DA, a husband or wife can petition court for nullity 

 Sec 12 DA, Grounds 

 Impotence 

 Prohibited degrees 

 Lunatic or idiot 

 Existing marriage 

 Consent obtained fraudulently   



 

 

Procedure  

 By petition  

 

Forum  

 Chief magistrate’s court 

 High court  

 

Documents  

 Petition 

 Affidavit 

 Summary of evidence  

 

Void and voidable marriages 

Void marriages 

 Marriage which is null  and void abinitio 

 Sec 34 MA 

 Kindred or affinity 

 Subsistence marriage at the time 

 Non licensed place 

 False names 

 Celebrated by a non licensed minister 

 Permanent impotence  

 

Voidable 

 Can be annulled at the instance of the innocent party 

 Mistake , misrepresentation 

 Permanent impotence  

 Lack of consent 

 

Separation Agreement 



 

 

 Executed between married couples for purposes of suspending all conjugal rights while the 

marriage subsists 

Key clauses  

 Agreement to live as though married 

 Occupation of marital home 

 Custody of children 

 Maintenance of spouse  

 Dum casta clause 

 Duration of the agreement 

 Breach of agreement 

 Amendment  

. 

 

Judicial Separation-Grounds, procedure, forum, remedies for the parties 

 Sec 14 DA, application by petition for judicial separation 

Grounds  

 Adultery  

 Desertion  

 Cruelty  

Procedure  

 By petition  

 

Forum  

 Chief magistrate’s court 

 High court  

 

Documents  

 Petition 

 Affidavit 

 Summary of evidence  

 



 

 

Divorce/Dissolution of marriage-Grounds for dissolution under the Divorce Act 

Divorce  

 Sec 4 DA 

 

Grounds  

 Cruelty 

 Desertion 

 Adultery  

 

Absolute and discretionary bars to divorce 

Absolute bars 

 Sec 7 DA 

 Connivance  

 Collusion 

 Condonation 

Discretionary bars 

 Delay to bring the petition 

 Petitioner’s own adultery  

Matrimonial property 

 Art 31, Equal rights of parties during and at the dissolution of the marriage 

 Julius Rwabinumi Vs Hope Bahimbisomwe, shared according to the level of contribution 

  

Jurisdiction in matrimonial proceedings 

 Sec 3 DA 

 Magistrate courts 

  High court  

 

Burden and standard of proof in matrimonial proceedings 

 Burden, lies on the petitioner, Sec 101 Evidence Act 

 Standard, on the balance of probabilities  



 

 

 

 

Reliefs in matrimonial proceedings/causes generally 

 Damages  

 Costs 

 Sharing matrimonial property 

 Maintenance  

 

Alternative Dispute Resolution in matrimonial causes 

 Mediation  

 Reconciliation  

 Arbitration  

 

CHILDREN 

Meaning of a child and rights of children 

 Art 257, a person below 18 years 

 Sec 2 CA 

Rights of a child 

 Art 34 

 Basic education 

 Cared for by parents 

 Express opinion 

 Be registered 

 Inherit property 

 Safety, privacy access to social services 

 

The guiding principles in children matters 

 Sec 3(3) CA 

 Ascertainable wishes of the child 

 Child’s physical, emotional and educational needs 



 

 

 Age, sex background 

 Harm that the child has suffered or is likely to suffer 

 Capacity of the child’s parents 

 

The Welfare principle/best interest of the child 

 Sec 3 CA, welfare principle of the child shall be paramount 

 

The Family and Children Court (FCC)-civil and criminal Jurisdiction of the FCC and powers 

 Rule  5 FCC Rules 

 

 

Supervision order 

 Sec 19 CA, placing a child under the supervision of a PSWO. 

Grounds  

 Child is suffering or likely to suffer 

 Local council has failed 

Duration  

 Sec 24 CA, shall be for one year, and extended for another year 

 

Care order 

 Sec 27 CA, applied by a PSWO 

 

Purpose  

 Sec 28 CA, to remove the child from suffering 

 

Duration 

 Sec 29 CA, expires after 3 years or until the child attains 18 years 

Exclusion order  

 Sec 34 CA, exclude the named person from having contact with the child 

Custody  



 

 

 Sec 73 CA 

Factors for custody 

 Welfare of the child 

 Children of tender years, 7years below live with the mother 

 Conduct of the parties 

 Financial status 

Maintenance order  

 Sec 76 CA,  

Who can apply for it 

 Father 

 Mother 

 Guardian  

 Child  

Declaration of parentage  

 Sec 67 CA, made by a complaint on oath 

 Sec 68, made during pregnancy, before the child attains 18 years 

Search and production  

 Sec 36 CA 

Foster care 

 Sec 43, application is made to the PSWO 

Who can apply 

 Rule 5 foster care placement rules  

 Husband 

 Wife 

 Single man/ woman not being below 21 years 

Adoption  

 Sec 44 CA, by Ugandans  

 Application in the chief magistrates court 

 Creates a long life relationship 

Restrictions  



 

 

 Applicant to be 25 years and at least 21 years older than the child 

 Spousal consent 

 Consent of parents if known 

 Report of the PSWO 

 

Inter country adoption  

 Sec 46 CA, by non citizens  

Requirements  

 Has stayed in Uganda for at least one year 

 Fostered the child for at least one year 

 No criminal record 

 Recommendation from his/her country 

 His/her country will respect and recognize the adoption 

Guardianship  

 Sec 43 A, shall be by citizens in Uganda 

 Sec 43 B, application shall be made to the High court 

 Form 1 in the 3rd schedule 

 Accompanied by a report from the PSWO 

Effect of guardianship  

 Sec 43 H, shall vest parental responsibility of the child in the guardian 

 

MODULE 3: SUCCESSION 

 

Testate and intestate Succession 

Testate  

 A person dies leaving a will  

 

Intestate  

 Sec 24 SA, a person dies without a will 

 



 

 

Wills; types of Wills, features of a valid Will, bequests, preparing a Will 

Types of wills  

 Privileged wills, Sec 52 SA, made by members of the armed forces  

 Unprivileged wills 

 

Features of a valid Will 

 Usually in a prescribed form 

 Revocable at any time 

 Takes effect on death of the testator (Ambulatory) 

 

The procedure of obtaining Probate and Letters of Administration, forum and the necessary legal 

documents 

 Obtain post-mortem report 

 Report death to administrator general 

 Administrator general holds a meeting 

 Grants a certificate of no objection’ 

 Application by petition 

 Advertise for 14 days 

 Identification session 

 Grant of the LOA 

 

Documents  

 Petition 

 Administration bond 

 

Letters of Administration with a will annexed 

 No executor 

 No witness or 1 witness 

 Clerical errors in the will 

 Some property not mentioned 

 Sale of some property 



 

 

 Jurisdiction in succession matters. 

Powers and duties of Executors/Administrators 

Duties  

 Sec 277 – 288 SA 

 To perform the deceased’s funeral 

 File inventory 

 Collecting property of the deceased 

 Payment of expenses 

Powers   

 Sec 270 -272 SA 

 Disposal of property in part or wholly 

 Power to bind other executors or administrators  

 

Duration of Probate/Letters of Administration 

Rights of beneficiaries of the estate of a deceased person 

 Right to maintenance  

 Share property of the deceased  

 To prevent the estate from waste 

 To apply for LOA 

 Accountability of the estate 

 Occupation of the residential holding 

Powers and duties of the Administrator General 

 Power to call for sworn statement as to wages due to the deceased’s partner in the firm 

 May take possession to protect the property 

 Issue the certificate of no objection 

 Conducts the family meeting 

 Conducts verification 

 Makes inventory and keep accounts 

 Administering the estate of the deceased  

 Distribution of the estate  



 

 

Caveats upon petitions/applications for probate/Letters of Administration- the law, grounds, form of 

caveat, procedure and forum for registering this caveat, suit for removal of this caveat/substantiating 

objections in this caveat 

 Sec 253 SA, lodge a caveat on grant of LOA 

 Sec 254 SA, format of caveat 

 

Procedure for removing caveat  

 Sec 253 SA, lodge a caveat on grant of LOA 

 Sec 254 SA, format of caveat 

 Sec 265 SA, contentious issues to be determined by a regular suit 

 Notice to caveator, Sec 255 SA 

 Notice of intention to sue 

 Payment of court fees 

 Extract summons and serve on the defendant 

Documents  

 Notice to caveator 

 Notice of intention to sue 

 Ordinary plaint 

 Summary of evidence 

 Summons to file a defence 

 

Probate Resealing; the law, procedure, conditions, forum and the necessary legal documents 

 Sec 2 Probate Resealing Act, sealing of probates or LOA granted outside Uganda 

 

Conditions  

 Sec 3 Probate Resealing Act 

 Payment of probate duty 

Procedure  

 Apply to the chief registrar 

 Advertise the application 

 Payment of fees 



 

 

 Identification session before the chief registrar 

 Sealing of the probate/ LOA 

 

Forum  

 High court 

Documents  

 Ordinary letter 

 Certified copy of the letter of administration 

 Administration bond 

 Certificate of payment of probate duty 

 

MODULE4: SUCCESSION 

Revocation of Grants; grounds, procedure, forum and the necessary legal documents for revocation 

before the High Court, Procedure and legal documents for revocation of a Grant before subordinate 

courts 

Revocation  

 Sec 234 (1)SA, grant of probate/ LOA may be revoked for a just cause 

 Sec 234 (2) just cause means 

 Proceedings to obtain LOA were defective 

 Grant was fraudulently obtained by ,making false suggestion 

 Obtained by untrue means 

 Grant has become useless or inoperative 

 Peron granted has omitted to file an inventory 

 Sec 47 amendment, mismanagement  

Forum  

 The court which granted the probate/ LOA 

 

Documents 

 Plaint  

 Summary of evidence 

 Summons to file a defence 



 

 

 Citation 

 

Revocation of Grants-interim and final reliefs 

Interim remedies 

 Temporary injunction, O.41 CPR 

 Administration pendent lite, Sec 218 SA 

 Caveat, Sec 139 RTA 

Long term remedy  

 Revocation for grant of LOA 

 Ordinary plaint, O.4 CPR 

 Citation  

 Damages, Sec 382 SA, administrator or executor to make good the loss or damage 

 Costs of the suit 

 

Ethics 

 Due diligence upon taking instructions, Reg 2 Advocates (Professional Conduct) Regulations  

 Duty of confidentiality, Reg 7 

 Exploitation of clients, Reg 11 

 Res-subjudice, Reg 20 

 Conflict of interest, Reg 10 

 Forgery 

 Exorbitant legal fees, Reg 28 

 

 

 

 

 

 

  



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


